
 

 

 

 

ȷɗŬɜɎůɘɞɠ ɆəɧɜŰɕɞɠ 

 
ȼ ˊɟɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ: ůɡɛɓɞɚɐ ůŰɖɜ 

ŮɟɛɖɜŮɑŬ Űɤɜ Ɏɟɗɟɤɜ 197 ï 198 ȷȾ 
ȽůŰɞɟɘəɞůɡɔəɟɘŰɘəɐ, ŭɘəŬɘɞůɡɔəɟɘŰɘəɐ əŬɘ ɜɞɛɞɚɞɔɘŬəɐ 

ˊɟɞůɏɔɔɘůɖ 
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ŮɟɛɖɜŮɑŬ Űɤɜ Ɏɟɗɟɤɜ 197 ï 198 ȷȾ 
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ȺȿȿȼɁȽȾȼ ȹȼɀɃȾɅȷɇȽȷ  
 

 
 

Ⱥɗɜɘəɧɜ əŬɘ ȾŬˊɞŭɘůŰɟɘŬəɧɜ  

ɄŬɜŮˊɘůŰɐɛɘɞɜ ȷɗɖɜɩɜ 

ɁɃɀȽȾȼ ɆɉɃȿȼ  

 

ȷô ɇɞɛɏŬɠ ȽŭɘɤŰɘəɞɨ ȹɘəŬɑɞɡ 

ɄɟɧɔɟŬɛɛŬ ɀŮŰŬˊŰɡɢɘŬəɩɜ Ɇˊɞɡŭɩɜ 

ȷůŰɘəɞɨ ȹɘəŬɑɞɡ 

 

ɄŬɜŮˊɘůŰɖɛɘŬəɧ ȰŰɞɠ 2016-2017 

ȹɘˊɚɤɛŬŰɘəɐ ȺɟɔŬůɑŬ 

Űɞɡ ȷɗŬɜɎůɘɞɡ ȸ. ɆəɧɜŰɕɞɡ ȷɀ 1379 

ɇɑŰɚɞɠ 

ȼ ˊɟɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ: ůɡɛɓɞɚɐ ůŰɖɜ ŮɟɛɖɜŮɑŬ Űɤɜ Ɏɟɗɟɤɜ 197 ï 198 ȷȾ ï 

ȽůŰɞɟɘəɞůɡɔəɟɘŰɘəɐ, ŭɘəŬɘɞůɡɔəɟɘŰɘəɐ əŬɘ ɜɞɛɞɚɞɔɘŬəɐ ˊɟɞůɏɔɔɘůɖ 

 

ȺˊɘɓɚɏˊɞɜŰŮɠ 

ȾŬɗ. ɀɘɢ. ȷɡɔɞɡůŰɘŬɜɎəɖɠ 

ȷɜ. ȾŬɗ. ȷɜŰ. ȾŬɟŬɛˊŬŰɕɧɠ 

ȿɏəŰ. ũ. ȿŬŭɞɔɘɎɜɜɖɠ 

 

ɀŮ ŮˊɘűɨɚŬɝɖ ˊŬɜŰɧɠ ŭɘəŬɘɩɛŬŰɞɠ. All rights reserved. 

ȷˊŬɔɞɟŮɨŮŰŬɘ ɖ ŬɜŰɘɔɟŬűɐ, ŬˊɞɗɐəŮɡůɖ əŬɘ ŭɘŬɜɞɛɐ Űɖɠ ˊŬɟɞɨůŬɠ ŮɟɔŬůɑŬɠ, Ůɝ 

ɞɚɞəɚɐɟɞɡ ɐ ŰɛɐɛŬŰɞɠ ŬɡŰɐɠ, ɔɘŬ Ůɛˊɞɟɘəɧ ůəɞˊɧ. ȺˊɘŰɟɏˊŮŰŬɘ ɖ ŬɜŬŰɨˊɤůɖ, 

ŬˊɞɗɐəŮɡůɖ əŬɘ ŭɘŬɜɞɛɐ ɔɘŬ ůəɞˊɧ ɛɖ əŮɟŭɞůəɞˊɘəɧ, ŮəˊŬɘŭŮɡŰɘəɐɠ ɐ ŮɟŮɡɜɖŰɘəɐɠ 

űɨůɖɠ, ɡˊɧ Űɖɜ ˊɟɞɦˊɧɗŮůɖ ɜŬ ŬɜŬűɏɟŮŰŬɘ ɖ ˊɖɔɐ ˊɟɞɏɚŮɡůɖɠ əŬɘ ɜŬ ŭɘŬŰɖɟŮɑŰŬɘ Űɞ 

ˊŬɟɧɜ ɛɐɜɡɛŬ.  

Ƀɘ ŬˊɧɣŮɘɠ əŬɘ ɗɏůŮɘɠ ˊɞɡ ˊŮɟɘɏɢɞɜŰŬɘ ůŮ ŬɡŰɐɜ Űɖɜ ŮɟɔŬůɑŬ ŮəűɟɎɕɞɡɜ Űɞɜ 

ůɡɔɔɟŬűɏŬ əŬɘ ŭŮɜ ˊɟɏˊŮɘ ɜŬ ŮɟɛɖɜŮɡɗŮɑ ɧŰɘ ŬɜŰɘˊɟɞůɤˊŮɨɞɡɜ Űɘɠ ŮˊɑůɖɛŮɠ ɗɏůŮɘɠ 

Űɞɡ Ⱥɗɜɘəɞɨ əŬɘ ȾŬˊɞŭɘůŰɟɘŬəɞɨ ɄŬɜŮˊɘůŰɖɛɑɞɡ ȷɗɖɜɩɜ. 
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çɄŬɠ ůɡɛɓŬɚɚɧɛŮɜɞɠ ˊɟɏˊŮɘ ɜŬ ŮɡɗɨɜɖŰŬɘ ŭɘŬ ŰŬɠ Ůˊɘɕɖɛɑɞɡɠ ůɡɜŮˊŮɑŬɠ Űɖɠ ŭɘŬ Űɖɠ 

ŭɖɚɩůŮɤɠ ŬɡŰɞɨ ɔŮɜɜɖɗŮɑůɖɠ ˊŬɟɎ Űɤ ŮɜŬɜŰɑɤ ˊŮˊɞɘɗɐůŮɤɠ ˊŮɟɑ Űɖɠ əŰɐůŮɤɠ 

Ůɜɞɢɘəɞɨ ŭɘəŬɘɩɛŬŰɞɠ Ůə Űɖɠ ůɡɛɓɎůŮɤɠ, əŬɗɧůɞɜ ɖ əŰɐůɘɠ ŬɡŰɐ ŬˊɞəɚŮɑŮŰŬɘ Ůə ɚɧɔɞɡ 

ɞɜ ŬɔɜɞŮɑ  əŬɘ ŭŮɜ ɡˊɞɢɟŮɞɨŰŬɘ ɜŬ ɔɘɔɜɩůəɖ ɞ ŮɜŬɜŰɑɞɠè 

 

Windscheid (ɛŰűɟ. ȷɗ. ȷɟɔɡɟɞɨ), 

ɆɨůŰɖɛŬ ɅɤɛŬɥəɞɨ ȹɘəŬɑɞɡ, ɇɧɛ. ȹô, 

1902  
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Ʉɟɧɚɞɔɞɠ 

 

ȼ ˊɟɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ ůɡɜɘůŰɎ Űɞ ɚŬɛˊɟɧŰŮɟɞ ɑůɤɠ ˊŬɟɎŭŮɘɔɛŬ Űɖɠ ɗɏůɖɠ ɧŰɘ ɖ 

Ůɝɏɚɘɝɖ Űɤɜ əɞɘɜɤɜɘəɩɜ ŬɜŬɔəɩɜ əŬɘ ɘŭɑɤɠ Űɤɜ ůɡɜŬɚɚŬəŰɘəɩɜ ůɢɏůŮɤɜ, ŭɘŬɛɞɟűɩɜŮɘ 

Űɞ ŮəɎůŰɞŰŮ ɘůɢɨɞɜ ŭɑəŬɘɞ, əŬɗɩɠ əŬɘ Űɖɜ ˊŮɟɑ ŬɡŰɞɨ ŬɜŰɑɚɖɣɖ Űɤɜ ůɡɜŬɚɚŬəŰɘəɩɠ 

ŭɟɩɜŰɤɜ ɡˊɞəŮɘɛɏɜɤɜ. ɄɟɎɔɛŬŰɘ, ůŮ ɞɟɘůɛɏɜɖ ɓŬɗɛɑŭŬ ɞɘəɞɜɞɛɘəɐɠ Ůɝɏɚɘɝɖɠ, ɜɞɛɘəɏɠ 

əŬŰŬůəŮɡɏɠ əŬɘ ŬŰŬɓɘůŰɘəɏɠ ŭɘəŬɥəɏɠ ˊɟɞůŮɔɔɑůŮɘɠ ŭɑɜɞɡɜ ŭɘŬɚŮəŰɘəɎ Űɖ ɗɏůɖ Űɞɡɠ ůŮ 

ɗŮůɛɞɨɠ ˊɞɡ ŬɜŰŬˊɞəɟɑɜɞɜŰŬɘ ˊɚɏɞɜ ŬˊɞŰŮɚŮůɛŬŰɘəɧŰŮɟŬ ůŰɘɠ ůɡɜŬɚɚŬəŰɘəɏɠ ŬɜɎɔəŮɠ 

Űɖɠ Ůˊɞɢɐɠ Űɞɡɠ. ȾŬɘ Űɖɜ Ůɝɏɚɘɝɖ ŬɡŰɐ, ɛɎɚɚɞɜ əŬŰɎ əŬɜɧɜŬ, Űɖɜ ŮɜŰɞˊɑɕɞɡɛŮ ŮɑŰŮ ůŰɞ 

əɟɘŰɘəɧ ˊɜŮɨɛŬ əŬɘ Űɖ ůɡɜɗŮŰɘəɐ ɘəŬɜɧŰɖŰŬ Ŭɜɗɟɩˊɤɜ Űɖɠ ȺˊɘůŰɐɛɖɠ ɛŬɠ, ŮɑŰŮ ůŰɞ 

ŭɘəŬɘɞˊɚŬůŰɘəɧ ŬəŰɘɓɘůɛɧ Űɞɡ ȹɘəŬůŰɐ. ɆŰɖɜ ˊŮɟɑˊŰɤůɐ ɛŬɠ, ɛɧɚɘɠ 40 ɢɟɧɜɘŬ ˊɟɘɜ Űɖɜ 

ŮɘůŬɔɤɔɐ Űɞɡ BGB əŬɘ 60 ůɢŮŭɧɜ ɢɟɧɜɘŬ Ŭˊɧ Űɖɜ ŮɘůŬɔɤɔɐ Űɞɡ Code Civil, Űɞ ŭɧɔɛŬ 

Űɖɠ culpa in contrahendo ŮɔəŬɘɜɘɎɕŮŰŬɘ ůŰɖɜ ɖˊŮɘɟɤŰɘəɐ Ⱥɡɟɩˊɖ ɔɘŬ Űɖɜ ŬɜŰɘɛŮŰɩˊɘůɖ 

Űɤɜ ˊɟŬəŰɘəɩɜ ŬɜŬɔəɩɜ ˊɞɡ Űɞ ɏɤɠ ŰɧŰŮ ɘůɢɨɞɜ ɅɤɛŬɥəɧ ȹɑəŬɘɞ ŬŭɡɜŬŰɞɨůŮ ɜŬ 

əŬɚɨɣŮɘ: ȼ ɗŮɤɟɑŬ Űɞɡ Jhering ŮˊɘəɟŬŰŮɑ əŬɘ ŭɑɜŮɘ Űɞ ɏɜŬɡůɛŬ ɔɘŬ ɗŮŰɘəɞˊɞɑɖůɖ Űɖɠ Ůɜ 

ɚɧɔɤ Ŭɟɢɐɠ ůŰɞ əɤŭɘəɞˊɞɘɖɛɏɜɞ ɘŭɘɤŰɘəɧ ŭɑəŬɘɞ Űɤɜ ɖˊŮɘɟɤŰɘəɩɜ ŮɡɟɤˊŬɥəɩɜ 

əɟŬŰɩɜ. ȼ ůɨɔɢɟɞɜɖ ůɡɜŬɚɚŬəŰɘəɐ ˊɟŬɔɛŬŰɘəɧŰɖŰŬ, ɢŬɟŬəŰɖɟɘɕɧɛŮɜɖ Ŭˊɧ ɟŬɔŭŬɑŬ 

Ŭɨɝɖůɖ Űɤɜ ŭɘŮɗɜɩɜ ůɡɜŬɚɚŬɔɩɜ, əŬɗɩɠ əŬɘ ŰŬ ɜɏŬ ɞɘəɞɜɞɛɘəɎ əŬɘ əɞɘɜɤɜɘəɎ 

ŭŮŭɞɛɏɜŬ ˊɞɡ ůɡɜŮˊɎɔŮŰŬɘ ɖ ˊɟɞůˊɎɗŮɘŬ Ůɜɞˊɞɑɖůɖɠ Űɖɠ ŮɡɟɤˊŬɥəɐɠ əŬɘ ŭɘŮɗɜɞɨɠ 

ŬɔɞɟɎɠ, ŮˊɘɓɎɚɚɞɡɜ Űɖɜ ŮˊŬɜŮɝɏŰŬůɖ Űɤɜ ůɢŮŰɘəɩɜ ɟɡɗɛɘůŰɘəɩɜ əŬɜɧɜɤɜ ˊɟɞɠ ŬɡŰɐ 

Űɖɜ əŬŰŮɨɗɡɜůɖ.  

 

ɀŮ Űɖɜ ˊŬɟɞɨůŬ ɛŮɚɏŰɖ ŮˊɘŭɘɩəŮŰŬɘ ɖ ŬˊɞŰɨˊɤůɖ Űɖɠ ɘůŰɞɟɘəɐɠ Ůɝɏɚɘɝɖɠ əŬɘ Űɤɜ 

ŭɞɔɛŬŰɘəɩɜ ɢŬɟŬəŰɖɟɘůŰɘəɩɜ Űɖɠ Ůɡɗɨɜɖɠ Ŭˊɧ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ (ˊɟɞůɡɛɓŬŰɘəɐɠ 

Ůɡɗɨɜɖɠ), əŬɗɩɠ əŬɘ ɖ ůɡɔəɟɘŰɘəɐ Ůˊɘůəɧˊɖůɖ Űɤɜ ˊɟɞɦˊɞɗɏůŮɤɜ ɑŭɟɡůɖɠ əŬɘ Űɤɜ 

Ůɜɜɧɛɤɜ ůɡɜŮˊŮɘɩɜ ŬɡŰɐɠ, ɧˊɤɠ ŬɡŰɏɠ ˊɟɞůŭɘɞɟɑɕɞɜŰŬɘ ůŰɘɠ ŮɡɟɤˊŬɥəɏɠ ɞɘəɞɔɏɜŮɘŮɠ 

ŭɘəŬɑɤɜ. ȺɟŮɡɜɎŰŬɘ Ůˊɑůɖɠ ɖ ŬɜŰɘɛŮŰɩˊɘůɖ Űɞɡ ɡˊɧ ŮɝɏŰŬůɖ ɕɖŰɐɛŬŰɞɠ ůŰɞ ˊɚŬɑůɘɞ Űɖɠ 

ˊɟɞůˊɎɗŮɘŬɠ ŮɜŬɟɛɧɜɘůɖɠ Űɤɜ əŬɜɧɜɤɜ Űɞɡ ŮɡɟɤˊŬɥəɞɨ əŬɘ ŭɘŮɗɜɞɨɠ ɘŭɘɤŰɘəɞɨ 

ŭɘəŬɑɞɡ, əŬɗɩɠ əŬɘ ɖ Ůɝɏɚɘɝɖ Űɖɠ ůɢŮŰɘəɐɠ ˊɟɞɓɚɖɛŬŰɘəɐɠ ɡˊɧ Űɞ ˊɟɑůɛŬ Ůɜɧɠ ɟŬɔŭŬɑŬ 

ŮɝŮɚɘůůɧɛŮɜɞɡ ŮɡɟɤˊŬɥəɞɨ ŭɘəɞɜɞɛɘəɞɨ ŭɘəŬɑɞɡ.   
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ɄȽɁȷȾȷɆ ɄȺɅȽȺɉɃɀȺɁɋɁ 

Ʉɟɧɚɞɔɞɠ         VII  

ɄɑɜŬəŬɠ ˊŮɟɘŮɢɞɛɏɜɤɜ       Ƚɉ 

ɆɡɜŰɞɛɞɔɟŬűɑŮɠ        ɉV 

ũŮɜɘəɐ ɓɘɓɚɘɞɔɟŬűɑŬ        XVII I  

 

ȾȺūȷȿȷȽɃ ɄɅɋɇɃ 

ȼ ȺɂȺȿȽɂȼ ɇȼɆ ŪȺɋɅȽȷɆ ɄȺɅȽ ɄɇȷȽɆɀȷɇɃɆ Ⱦȷɇȷ ɇȽɆ 

ȹȽȷɄɅȷũɀȷɇȺɈɆȺȽɆ ȺɋɆ ɇȼ ŪȺɆȼ ɆȺ ȽɆɉɈ ɇɃɈ ȷȾ 

Ƚ. ȽůŰɞɟɘəɞůɡɔəɟɘŰɘəɐ ŮɝɏŰŬůɖ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ    1 

 1. ȺɘůŬɔɤɔɐ ůŰɞ ˊɟɧɓɚɖɛŬ: ɖ ɡˊô Ŭɟɘɗɛ. 1030/1992 ŬˊɧűŬůɖ    

 Űɞɡ ȷɟŮɑɞɡ ɄɎɔɞɡ        1 

2. ɆɡɜŬɚɚŬəŰɘəɏɠ ŬɜɎɔəŮɠ əŬɘ ůɡɔəɟɞɡɧɛŮɜŬ ůɡɛűɏɟɞɜŰŬ ï    

ɖ ŬŭɡɜŬɛɑŬ Űɞɡ ˊɟɞɥůɢɨɞɜŰɞɠ ŭɘəŬɑɞɡ     2 

3. Culpa in Contrahendo ɐ ɡˊɞɢɟɏɤůɖ Ŭˊɞɕɖɛɑɤůɖɠ Ŭˊɧ ɛɖ  

əŬŰŬɟŰɘůɗŮɑůŮɠ ɐ ŮɚŬŰŰɤɛŬŰɘəɏɠ ůɡɛɓɎůŮɘɠ     4 

ȽȽ. Ƀɘ ˊɟɞŮɟɔŬůɑŮɠ ɔɘŬ Űɖ ɗɏůɖ ůŮ ɘůɢɨ Űɞɡ ȷůŰɘəɞɨ ȾɩŭɘəŬ əŬɘ ɖ əŬŰɎŰŬɝɖ  

Űɞɡ ˊɟɞůɡɛɓŬŰɘəɞɨ ˊŰŬɑůɛŬŰɞɠ ůŰɞ ůɨůŰɖɛŬ ŬůŰɘəɐɠ Ůɡɗɨɜɖɠ   8

 1. ȼ ůŰɎůɖ Űɖɠ Ůɚɚɖɜɘəɐɠ ɜɞɛɘəɐɠ ŮˊɘůŰɐɛɖɠ əŬɘ ɖ ůɨɜŰŬɝɖ  

Űɞɡ ȷůŰɘəɞɨ ȾɩŭɘəŬ        8 

2. ɇŬ ɎɟɗɟŬ 197 ï 198  ȷȾ       10 

 

ȾȺūȷȿȷȽɃ ȹȺɈɇȺɅɃ 

ɆɈũȾɅȽɇȽȾȼ ȺɄȽɆȾɃɄȼɆȼ ɇȼɆ ɄɅɃɆɈɀȸȷɇȽȾȼɆ ȺɈŪɈɁȼɆ 

ȺɘůŬɔɤɔɘəɎ          12 

Ƚ. ȷɔɔɚɞŬɛŮɟɘəŬɜɘəɐ ɞɘəɞɔɏɜŮɘŬ       12 
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   ŬɟɘůŰŮɟɐ ůŰɐɚɖĿ ȽȽ = ŭŮɝɘɎ ůŰɐɚɖ 

  



 

 

XVIII  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

XIX  
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ȸô, ȷɘ ŭɘəŬɘɞˊɟŬɝɑŬɘ, 1973Ŀ ŰŮɨɢ. ũô ȷɘ ŭɘəŬɘɞˊɟŬɝɑŬɘ, 1973Ŀ Űɧɛ. ȸ1, ɇɞ űɡůɘəɧɜ 

ˊɟɧůɤˊɞɜ, 1973Ŀ Űɧɛ. ȸ2, ɇŬ ɜɞɛɘəɎ ˊɟɧůɤˊŬ, 1974 

ũŮɤɟɔɘɎŭɖɠ ȷˊɧůŰɞɚɞɠ (Ůˊɘɛ.), ɆɨɜŰɞɛɖ ȺɟɛɖɜŮɑŬ Űɞɡ ȷůŰɘəɞɨ ȾɩŭɘəŬ (ɆȺȷȾ), 

Űɧɛ. Ƚ (ɎɟɗɟŬ 1-946), 2010 (ůɡɚɚɞɔɘəɧ ɏɟɔɞ) 

ũŮɤɟɔɘɎŭɖɠ ȷˊɧůŰɞɚɞɠ/ɆŰŬɗɧˊɞɡɚɞɠ ɀɘɢŬɐɚ, ȷůŰɘəɧɠ Ⱦɩŭɘɝ, Űɧɛ. Ƚ, ũŮɜɘəŬɑ ȷɟɢŬɑ, 

1978, ɛŮ ůɡɛɓɞɚɏɠ Űɤɜ: ȸɟɏɚɚɖ, ȷɔɔɏɚŬɠ ũŮɤɟɔɘɎŭɖ, ȷˊ. ũŮɤɟɔɘɎŭɖ, ȹɤɟɐ, 

ȾŬɚŬɓɟɞɨ, ȾŬɚɞɔŮɟɎ, Ƚ. ȾŬɟŬəŬŰůɎɜɖ, ȾŬɟɎůɖ, ȾɟɖŰɘəɞɨ, ɆŰŬɗɧˊɞɡɚɞɡ əŬɘ ɇŬɛˊɎəɖ 

ũɘŬɜɜɧˊɞɡɚɞɠ ȹɖɛɐŰɟɘɞɠ, ũŮɜɘəŬɑ ȷɟɢŬɑ ȷůŰɘəɞɨ Ⱦɩŭɘəɞɠ, ȺɟɛɖɜŮɑŬ əŬŰô Ɏɟɗɟɞɜ, 

Űɧɛ. ˊɟɩŰɞɠ (ɎɟɗɟŬ 1-166), Űɧɛ. ŭŮɨŰŮɟɞɠ (ɎɟɗɟŬ 167-286), 1948 

ȹŮɚɖɔɘɎɜɜɖɠ ȽɤɎɜɜɖɠ, ȺɘůɖɔɐůŮɘɠ ȷůŰɘəɞɨ ȹɘəŬɑɞɡ
2
, 1989 

ȹɤɟɐɠ ūɑɚɘˊˊɞɠ, ȺɘůŬɔɤɔɐ ůŰɞ ŬůŰɘəɧ ŭɑəŬɘɞ, ȺɔɢŮɘɟɑŭɘɞ, ŰŮɨɢ. ȷô, 1991, ŰŮɨɢ. ȸ1, 

1991 

ȺɟɛȷȾ (ȺɟɛɖɜŮɑŬ ȷůŰɘəɞɨ ȾɩŭɘəŬ), ɛŮ ůɡɛɓɞɚɏɠ Űɤɜ: ũŬɕɐ, ũɎűɞɡ, Ȼɏˊɞɡ, ȷɚ. 

ȾŬɟŬəŬŰůɎɜɖ, ȾɞɡɛɎɜŰɞɡ, ɀɘɢŮɚɎəɖ, ɀˊɎɘɚŬ, ɅɎɛɛɞɡ, ɆŬəəɏŰŬ, ɆɖɛŬɜŰɐɟŬ, ɆɧɜŰɖ, 

Ⱦ. ɆɞɨɟɚŬ əŬɘ ūɟŬɔəɑůŰŬ 

ȾŬɟɎůɖɠ ɀŬɟɘɎɜɞɠ, ũŮɜɘəɏɠ ȷɟɢɏɠ Űɞɡ ȷůŰɘəɞɨ ȹɘəŬɑɞɡ, ȹɘəŬɘɞˊɟŬɝɑŬ Ƚ, 1996 

(ȹɘəŬɘɞˊɟŬɝɑŬ Ƚ) 

ȾŬɟɎůɖɠ ɀŬɟɘɎɜɞɠ, ȺɔɢŮɘɟɑŭɘɞ ũŮɜɘəɩɜ ȷɟɢɩɜ Űɞɡ ȷůŰɘəɞɨ ȹɘəŬɑɞɡ, ȹɑəŬɘɞ Űɖɠ 

ȹɘəŬɘɞˊɟŬɝɑŬɠ, 1996 (ȺɔɢŮɘɟɑŭɘɞ) 

ȿŬŭɎɠ ɄŬɜŬɔɘɩŰɖɠ, ũŮɜɘəɏɠ ȷɟɢɏɠ ȷůŰɘəɞɨ ȹɘəŬɑɞɡ, Űɧɛ. Ƚ, 2007Ŀ Űɧɛ. ȽȽ, 2009 

ɀˊŬɚɐɠ ũŮɩɟɔɘɞɠ, ũŮɜɘəŬɑ ȷɟɢŬɑ Űɞɡ ȷůŰɘəɞɨ ȹɘəŬɑɞɡ
8
, 1961 

Ƀɘəɞɜɞɛɑŭɖɠ ȸŬůɑɚŮɘɞɠ, ɆŰɞɘɢŮɑŬ Űɞɡ ȷůŰɡəɞɨ ȹɘəŬɑɞɡ, ɓɘɓɚɑɞɜ ˊɟɩŰɞɜ, ũŮɜɘəŬɑ 

ȷɟɢŬɑ, 1
ɖ
 ɏəŭɞůɖ 1877 əŬɘ 2

ɖ
 ɏəŭɞůɖ 1925 

ɄŬˊŬɜŰɤɜɑɞɡ ɁɘəɧɚŬɞɠ, ũŮɜɘəɏɠ ȷɟɢɏɠ Űɞɡ ȷůŰɘəɞɨ ȹɘəŬɑɞɡ
3
, 1983 

ɄŬˊŬůŰŮɟɑɞɡ ȹɖɛɐŰɟɘɞɠ, ũŮɜɘəɏɠ ȷɟɢɏɠ Űɞɡ ȷůŰɘəɞɨ ȹɘəŬɑɞɡ
2
, 2009 

ɄŬˊŬůŰŮɟɑɞɡ ȹ./ȾɚŬɓŬɜɑŭɞɡ ȹ., ȹɑəŬɘɞ Űɖɠ ŭɘəŬɘɞˊɟŬɝɑŬɠ, 2008 

ɄŬˊŬɢɟɐůŰɞɡ ȷɜŬůŰɎůɘɞɠ, ũŮɜɘəŬɑ ȷɟɢŬɑ Űɞɡ ȷůŰɘəɞɨ ȹɘəŬɑɞɡ, ȺɟɛɖɜŮɑŬ əŬŰô 

Ɏɟɗɟɞɜ, 1979 
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ɆɖɛŬɜŰɐɟŬɠ ȾɤɜůŰŬɜŰɑɜɞɠ, ũŮɜɘəɏɠ ȷɟɢɏɠ ȷůŰɘəɞɨ ȹɘəŬɑɞɡ
4
, 1988 

ɆˊɡɟɘŭɎəɖɠ ȽɤɎɜɜɖɠ, ũŮɜɘəɏɠ ȷɟɢɏɠ, ɇŮɨɢ. ȷô-ȸô, 1987  

ɆˊɡɟɘŭɎəɖɠ ȽɤɎɜɜɖɠ/ɄŮɟɎəɖɠ ȺɡɎɔɔŮɚɞɠ, ȷůŰɘəɧɠ Ⱦɩŭɘɝ, ũŮɜɘəŬɑ ȷɟɢŬɑ (ɆɢɧɚɘŬ 

əɎŰɤ Ŭˊɧ əɎɗŮ Ɏɟɗɟɞ), 1976 

ɆŰŬɗɧˊɞɡɚɞɠ ɀɘɢŬɐɚ/ ȷɡɔɞɡůŰɘŬɜɎəɖɠ ɀɘɢŬɐɚ, ȺɘůŬɔɤɔɐ ůŰɞ ȷůŰɘəɧ ȹɑəŬɘɞ, 1992 

ɆŰɡɛűŬɚɘɎŭɖɠ ɄŬɨɚɞɠ, ũŮɜɘəŬɑ ȷɟɢŬɑ Űɞɡ ȷůŰɘəɞɨ ȹɘəŬɑɞɡ, 1953 

ɇɞɨůɖɠ ȷɜŭɟɏŬɠ, ũŮɜɘəŬɑ ȷɟɢŬɑ Űɞɡ ȷůŰɘəɞɨ ȹɘəŬɑɞɡ
2
, ɖɛɑŰɞɛɞɠ ȷô, 1978Ŀ ɖɛɑŰɞɛɞɠ 

ȸô, 1978 

ūɑɚɘɞɠ ɄŬɨɚɞɠ, ũŮɜɘəɏɠ ȷɟɢɏɠ Űɞɡ ȷůŰɘəɞɨ ȹɘəŬɑɞɡ
4
, 2011 
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ȾȺūȷȿȷȽɃ ɄɅɋɇɃ 

ȼ ȺɂȺȿȽɂȼ ɇȼɆ ŪȺɋɅȽȷɆ ɄȺɅȽ ɄɇȷȽɆɀȷɇɃɆ Ⱦȷɇȷ ɇȽɆ 

ȹȽȷɄɅȷũɀȷɇȺɈɆȺȽɆ  ȺɋɆ ɇȼ ŪȺɆȼ ɆȺ ȽɆɉɈ ɇɃɈ ȷȾ 

 

Ƚ. ȽůŰɞɟɘəɞůɡɔəɟɘŰɘəɐ ŮɝɏŰŬůɖ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ 

 

1. ȺɘůŬɔɤɔɐ ůŰɞ ˊɟɧɓɚɖɛŬ: ɖ ɡˊô Ŭɟɘɗɛ. 1030/1992 ŬˊɧűŬůɖ Űɞɡ ȷɟŮɑɞɡ ɄɎɔɞɡ 

1. ɇɖɜ ɡˊô Ŭɟɘɗɛ. 1030/1992 ŬˊɧűŬůɖ Űɞɡ ũô ɇɛɐɛŬŰɞɠ Űɞɡ ȷɟŮɑɞɡ ɄɎɔɞɡ
1
 

ŬˊŬůɢɧɚɖůŮ ɛŮŰŬɝɨ Ɏɚɚɤɜ ɖ ŮɟɛɖɜŮɑŬ əŬɘ ŮűŬɟɛɞɔɐ Űɖɠ ŭɘɎŰŬɝɖɠ Űɞɡ Ɏɟɗɟɞɡ 145 

ˊŬɟ. 2 ȷȾ, Ŭˊɧ Űɖɜ ɞˊɞɑŬ ŬˊɞɟɟɏŮɘ ɡˊɞɢɟɏɤůɖ Ŭɜɧɟɗɤůɖɠ Űɖɠ ɕɖɛɑŬɠ ˊɞɡ 

ˊɟɞəɚɐɗɖəŮ ɚɧɔɤ Ŭəɨɟɤůɖɠ Űɖɠ ŭɘəŬɘɞˊɟŬɝɑŬɠ ŮɝŬɘŰɑŬɠ ˊɚɎɜɖɠ Ůɜɧɠ Ůə Űɤɜ 

ŬɜŰɘůɡɛɓŬɚɚɞɛɏɜɤɜ. ɆɨɛűɤɜŬ ɛŮ ŰŬ ˊɟŬɔɛŬŰɘəɎ ˊŮɟɘůŰŬŰɘəɎ Űɖɠ ɡˊɧɗŮůɖɠ, ɖ 

ɈˊɖɟŮůɑŬ ɄɞɚɘŰɘəɐɠ ȷŮɟɞˊɞɟɑŬɠ Űɞɡ ȾɟŬŰɘəɞɨ ȷŮɟɞɚɘɛɏɜŬ ȷɗɖɜɩɜ ŮəɛɑůɗɤůŮ ůŰɞɜ 

ŬɜŬɘɟŮůŮɑɞɜŰŬ ɢɩɟɞɡɠ Űɞɡ ŭɡŰɘəɞɨ əŬɘ ŬɜŬŰɞɚɘəɞɨ ŬŮɟɞůŰŬɗɛɞɨ, ɛŮ ůəɞˊɧ Űɖ 

ůɨůŰŬůɖ əŬɘ ɚŮɘŰɞɡɟɔɑŬ ŮˊɘɢŮɘɟɐůŮɤɠ ŮəɛŮŰɎɚɚŮɡůɖɠ ŭɘəŬɘɤɛɎŰɤɜ ůŰŬɗɛŮɨůŮɤɠ 

ŬɡŰɞəɘɜɐŰɤɜ. Ƀ ŬɜŬɘɟŮůŮɑɤɜ ɛŮ Ŭɔɤɔɐ Űɞɡ Ůɜɩˊɘɞɜ Űɞɡ ɄɞɚɡɛŮɚɞɨɠ ɄɟɤŰɞŭɘəŮɑɞɡ 

ȷɗɖɜɩɜ, ɕɐŰɖůŮ Űɖɜ Ŭəɨɟɤůɖ Űɖɠ ˊŬɟŬˊɎɜɤ ůɨɛɓŬůɖɠ ɛɑůɗɤůɖɠ, ŮˊɘəŬɚɞɨɛŮɜɞɠ 

ˊɚɎɜɖ ɤɠ ˊɟɞɠ Űɘɠ ɏɜɜɞɛŮɠ ůɡɜɏˊŮɘŮɠ ůɡɔəŮəɟɘɛɏɜɤɜ ɧɟɤɜ ŬɡŰɐɠ. ȼ Ŭɔɤɔɐ ɏɔɘɜŮ 

ŬɛŮŰɎəɚɖŰŬ ŭŮəŰɐ Ŭˊɧ Űɖɜ ɡˊô Ŭɟɘɗɛ. 171/1978 ŬˊɧűŬůɖ Űɞɡ ȹô ɇɛɐɛŬŰɞɠ Űɞɡ 

ȷɟŮɑɞɡ ɄɎɔɞɡ. ȺˊɘəŬɚɞɨɛŮɜɞ Űɘɠ ŭɘŬŰɎɝŮɘɠ Űɤɜ Ɏɟɗɟɤɜ 914, 904 əŬɘ ŮˊɘəɞɡɟɘəɎ Űɖ 

ŭɘɎŰŬɝɖ Űɞɡ Ɏɟɗɟɞɡ 145 ˊŬɟ. 1 ȷȾ, Űɞ Ⱥɚɚɖɜɘəɧ ȹɖɛɧůɘɞ əŬɘ ɖ ůɡɜŮɜɎɔɞɡůŬ 

ɈˊɖɟŮůɑŬ ɄɞɚɘŰɘəɐɠ ɈˊɖɟŮůɑŬɠ, ŬɝɑɤůŬɜ Űɖɜ əŬŰŬɓɞɚɐ Ŭˊɞɕɖɛɑɤůɖɠ ɚɧɔɤ 

ŬɡɗŬɑɟŮŰɖɠ əŬŰŬəɟɎŰɖůɖɠ əŬɘ ŮəɛŮŰɎɚɚŮɡůɖɠ Űɤɜ ɛɑůɗɘɤɜ ɢɩɟɤɜ ɛŮŰɎ Űɖ ɚɐɝɖ Űɖɠ 

ɛɑůɗɤůɖɠ Ůə ɛɏɟɞɡɠ Űɞɡ ŮɜŬɔɞɛɏɜɞɡ. ɇɞ ˊɟɤŰɞɓɎɗɛɘɞ ŭɘəŬůŰɐɟɘɞ ɏəŬɜŮ Ůɜ ɛɏɟŮɘ 

ŭŮəŰɐ Űɖɜ Ŭɔɤɔɐ, ɖ ɞˊɞɑŬ əŬŰɏůŰɖ ŰŮɚŮůɑŭɘəɖ ɛŮ Űɖɜ ɡˊô Ŭɟɘɗɛ. 1127/1990 ŬˊɧűŬůɖ 

Űɞɡ ȺűŮŰŮɑɞɡ ɄŮɘɟŬɘɩɠ. ȾŬŰɧˊɘɜ Ɏůəɖůɖɠ ŬɜŬɑɟŮůɖɠ Ůə ɛɏɟɞɡɠ Űɞɡ ŮɜŬɔɞɛɏɜɞɡ 

ŮűŮůɑɓɚɖŰɞɡ, ɞ ȯɟŮɘɞɠ ɄɎɔɞɠ ŮɟɛɖɜŮɨɞɜŰŬɠ Űɘɠ ŭɘŬŰɎɝŮɘɠ Űɞɡ Ɏɟɗɟɞɡ 145 ȷȾ, 

ŮˊɘɓŮɓŬɑɤůŮ Űɖ ɗɏůɖ ɧŰɘ ɖ ɡˊɞɢɟɏɤůɖ Ŭɜɧɟɗɤůɖɠ Űɖɠ ɕɖɛɑŬɠ ˊɞɡ ˊɟɞəɚɐɗɖəŮ Ŭˊɧ 

Űɖɜ Ŭəɨɟɤůɖ Ŭəɡɟɩůɘɛɖɠ ɚɧɔɤ ˊɚɎɜɖɠ ŭɘəŬɘɞˊɟŬɝɑŬɠ, ç[é] ˊŮɟɘɚŬɛɓɎɜŮɘ Űɖɜ ɕɖɛɑŬ 

ˊɞɡ ɡˊɏůŰɖ ŬɡŰɧɠ ɚɧɔɤ Űɞɡ ɧŰɘ ˊɑůŰŮɣŮ ůŰɞ ɜɞɛɘəɩɠ Ɏɣɞɔɞ Űɖɠ ŭɖɚɩůŮɤɠ, ŭɖɚŬŭɐ 

ˊŮɟɘɚŬɛɓɎɜŮɘ Űɞ ɚŮɔɧɛŮɜɞ ŭɘŬűɏɟɞɜ ŮɛˊɘůŰɞůɨɜɖɠ ɐ ŬɟɜɖŰɘəɧ ŭɘŬűɏɟɞɜ, Űɞ ɞˊɞɑɞ ŭŮɜ 

ɛˊɞɟŮɑ ɜŬ ɡˊŮɟɓŮɑ Űɞ ŭɘŬűɏɟɞɜ Ŭˊɧ Űɖɜ ɏɔəɡɟɖ ŭɘəŬɘɞˊɟŬɝɑŬ, ŭɖɚŬŭɐ Űɞ ŭɘŬűɏɟɞɜ 

ŮəˊɚɖɟɩůŮɤɠè, əŬɗɩɠ əŬɘ ɧŰɘ ç[é] ɖ Ůɡɗɨɜɖ ŬɡŰɐ ŬˊɞɟɟɏŮɘ Ůə Űɞɡ ɜɧɛɞɡè.  

 

2. ɇɞ Ɏɟɗɟɞ 145 ȷȾ, ɜɞɛɞɗŮŰɘəɧ ˊɟɧŰɡˊɞ Űɞɡ ɞˊɞɑɞɡ ɡˊɐɟɝŮ ɖ Ä122 Űɞɡ ɔŮɟɛȷȾ, 

əŬɗɩɠ əŬɘ Űɞ Ɏɟɗɟɞ 26 Űɞɡ ŮɚɓȾɤŭȺɜ, ɘŭɟɨŮɘ ɡˊɞɢɟɏɤůɖ Ŭˊɞɕɖɛɑɤůɖɠ, ŬɜŮɝɎɟŰɖŰŬ 

Ŭˊɧ Űɖɜ ɡˊŬɘŰɘɧŰɖŰŬ Űɞɡ ˊɚŬɜɖɗɏɜŰɞɠ ç[é] ŭɘɧŰɘ ɞɨŰɞɠ ˊɟɏˊŮɘ, ŬɜŮɝŬɟŰɐŰɤɠ 

ɡˊŬɘŰɘɧŰɖŰɞɠ, ɜŬ űɏɟɖ Űɞɜ əɑɜŭɡɜɞɜ Űɤɜ ůɡɜŮˊŮɘɩɜ Ůə Űɞɡ ŮɚŬŰŰɩɛŬŰɞɠ Űɖɠ ŭɖɚɩůŮɩɠ 

Űɞɡ, Űɞ ɞˊɞɑɞɜ ˊɟɞɏɟɢŮŰŬɘ Ŭˊɧ Űɖɜ ɘŭɘəɐɜ Űɞɡ ůűŬɑɟŬɜ (ŭɟɎůŮɤɠ)
2
è. ȼ ɚɨůɖ ŬɡŰɐ, 

ɛɞɚɞɜɧŰɘ ŬˊɞŰɡˊɩɜŮŰŬɘ ɟɖŰɎ ůŰɖɜ ˊɚŮɘɞɣɖűɑŬ Űɤɜ ȷůŰɘəɩɜ Ⱦɤŭɑəɤɜ Űɤɜ 

                                                
1 Ⱥɚɚȹɜɖ 1995. 75=ȺȺɁ 1993. 702 
2 ȾŬɟŬəŬŰůɎɜɖɠ ůŮ ũŮɤɟɔɘɎŭɖ ï ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ Ɏɟɗɟ. 145 Ŭɟ. 2 2 ȾŬɟŬəŬŰůɎɜɖɠ ůŮ ũŮɤɟɔɘɎŭɖ ï ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ Ɏɟɗɟ. 145 Ŭɟ. 2 
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ɖˊŮɘɟɤŰɘəɩɜ ŮɡɟɤˊŬɥəɩɜ əɟŬŰɩɜ
3
, ŭŮɜ ɡˊɐɟɝŮ ˊɎɜŰɞŰŮ ŬɡŰɞɜɧɖŰɖ. ȷɜŰɑɗŮŰŬ, ɖ 

ŬˊɎɜŰɖůɖ ůŰɞ ŮɟɩŰɖɛŬ ˊɞɘɞɑ əŬɜɧɜŮɠ ɗŬ ŮűŬɟɛɧɕɞɜŰŬɘ ůŰɖɜ ɏɜɜɞɛɖ ůɢɏůɖ ɛŮŰŬɝɨ 

Űɤɜ ůɡɜŬɚɚŬůůɞɛɏɜɤɜ ůŰɖɜ ˊŮɟɑˊŰɤůɖ ˊɞɡ ɖ Ŭɟɢɘəɩɠ əŬŰŬɟŰɘůɗŮɑůŬ ůɨɛɓŬůɖ Ůɜ 

ůɡɜŮɢŮɑŬ ŬɜŬŰɟŬˊŮɑ, ŭŮɜ ɡˊɐɟɝŮ ɞɛɧűɤɜɖ. ɇɞ Ɏɟɗɟɞ 145 ȷȾ, ŮˊɘɚɨŮɘ ŰŬ 

ůɡɔəɟɞɡɧɛŮɜŬ ɛŮŰŬɝɨ Űɤɜ ůɡɛɓŬɚɚɞɛɏɜɤɜ ůɡɛűɏɟɞɜŰŬ ɛŮ ɓɎůɖ Űɖɜ Ŭɟɢɐ ɧŰɘ ḉ Ŭɠ 

Űɘɠ ŭɏɞɜ əŬŰô Ŭɟɢɐɜ ɧˊɤɠ ŮɡɗɨɜŮŰŬɘ ŭɘŬ ŰŬɠ ůɡɜŮˊŮɑŬɠ Űɖɠ ɡˊô ŬɡŰɞɨ ɗɏůŮɤɠ Ůɘɠ ɘůɢɨɜ 

ŮɚŬŰŰɤɛŬŰɘəɐɠ Űɘɜɧɠ ŭɖɚɩůŮɤɠ ɓɞɡɚɐůŮɤɠ
4
è: Ůűɧůɞɜ ɞ ˊɚŬɜɖɗŮɑɠ ŭŮůɛŮɨŰɖəŮ 

ŭɘəŬɘɞˊɟŬəŰɘəɎ ɢɤɟɑɠ Űɞ ůɢɖɛŬŰɘůɛɧ ŮɚŮɨɗŮɟɖɠ ŭɘəŬɘɞˊɟŬəŰɘəɐɠ ɓɞɨɚɖůɖɠ, ɖ Ŭɟɢɐ 

Űɖɠ ɘŭɘɤŰɘəɐɠ ŬɡŰɞɜɞɛɑŬɠ ŭɘəŬɘɞɚɞɔŮɑ Űɖɜ Ŭˊɞɜɞɛɐ ŭɘəŬɘɩɛŬŰɞɠ ŭɘəŬůŰɘəɐɠ 

ŭɘɎˊɚŬůɖɠ ɛŮ ůəɞˊɧ Űɖɜ Ŭəɨɟɤůɖ Űɖɠ ůɢŮŰɘəɐɠ ŭɘəŬɘɞˊɟŬɝɑŬɠ. ȷˊɧ Űɖɜ Ůɜ ɚɧɔɤ 

Ŭəɨɟɤůɖ, ɤůŰɧůɞ, ɗɑɔɞɜŰŬɘ ŬűŮɜɧɠ ŰŬ ˊɚŮɞɜŮəŰɐɛŬŰŬ ˊɞɡ ɞ ŬɜŰɘůɡɛɓŬɚɚɧɛŮɜɧɠ Űɞɡ 

ŬˊɏəŰɖůŮ ɛŮ Ŭűɞɟɛɐ Űɖɜ ŮˊɘɢŮɘɟɖɗŮɑůŬ ŭɘəŬɘɞˊɟŬɝɑŬ əŬɘ ŬűŮŰɏɟɞɡ ɖ ŮɛˊɘůŰɞůɨɜɖ 

Űɞɡ ŰŮɚŮɡŰŬɑɞɡ, ɤɠ ˊɟɞɠ Űɖɜ ɑŭɟɡůɖ ɏɔəɡɟɖɠ ɏɜɜɞɛɖɠ ůɢɏůɖɠ ɛŮŰŬɝɨ Űɤɜ 

ůɡɜŬɚɚŬůůɞɛɏɜɤɜ. ũɘŬ Űɞɜ ɚɧɔɞ ŬɡŰɧ, ɞ ɜɧɛɞɠ ˊŬɟɏɢŮɘ ůŰɞɜ ŬɜŰɘůɡɛɓŬɚɚɧɛŮɜɞ Űɞɡ 

ˊɚŬɜɖɗɏɜŰŬ Űɖ ŭɡɜŬŰɧŰɖŰŬ ɜŬ ŬɝɘɩůŮɘ çɧˊɤɠ ˊŮɟɘŬɢɗŮɑ Ŭˊɧ ɞɘəɞɜɞɛɘəɐɠ ŬˊɧɣŮɤɠ Ůɘɠ 

ɖɜ əŬŰɎůŰŬůɘɜ ɗŬ ŮɡɟɑůəŮŰɞ, Ŭɜ ŭŮɜ ŮɑɢŮɜ ˊɘůŰŮɨůŮɘ Ůɘɠ Űɖɜ ɨˊŬɟɝɘɜ ŭɖɚɩůŮɤɠ 

ɓɞɡɚɐůŮɤɠ ŬˊɖɚɚŬɔɛɏɜɖɠ ˊɚɎɜɖɠ
5
è. Ƀ ȯɟŮɘɞɠ ɄɎɔɞɠ, ůŰɖɜ ˊŬɟŬˊɎɜɤ ŬˊɧűŬůɐ Űɞɡ, 

ŬɜŬűɏɟŮŰŬɘ ŮɘŭɘəɎ ůŰɖɜ ŬˊɞəŬŰɎůŰŬůɖ Űɖɠ Ůɜ ɚɧɔɤ ɕɖɛɑŬɠ, əŬɗɩɠ əŬɘ ůŰɖ ɜɞɛɘəɐ 

űɨůɖ Űɖɠ Ůɡɗɨɜɖɠ ˊɞɡ əŬɗɘŮɟɩɜŮɘ Űɞ Ɏɟɗɟɞ 145 ȷȾ. ɀɧɚɘɠ 130 ɢɟɧɜɘŬ ˊɟɘɜ Ŭˊɧ Űɖɜ 

ɏəŭɞůɖ Űɖɠ ˊŬɟŬˊɎɜɤ ŬˊɧűŬůɖɠ Űɞɡ ȷəɡɟɤŰɘəɞɨ, ɞɘ ɚɨůŮɘɠ ˊɞɡ Űɞ ˊɟɞɥůɢɨɞɜ 

ɅɤɛŬɥəɧ ȹɑəŬɘɞ ɡˊŬɔɧɟŮɡŮ Ůɜ ŬɜŬűɞɟɎ ɛŮ Űɞ ɡˊɧ ŮɝɏŰŬůɖ ˊɟɧɓɚɖɛŬ, ɡˊɐɟɝŬɜ 

ŬɜŬɛűɑɓɞɚŬ ŬɜŬˊɞŰŮɚŮůɛŬŰɘəɏɠ ɤɠ ˊɟɞɠ Űɖɜ ŮɝɡˊɖɟɏŰɖůɖ Űɤɜ ůɡɜŬɚɚŬəŰɘəɩɜ 

ŬɜŬɔəɩɜ əŬɘ Űɖɜ ŬəɟɘɓɞŭɑəŬɘɖ Ůɝɘůɞɟɟɧˊɖůɖ Űɤɜ ůɡɔəɟɞɡɧɛŮɜɤɜ ůɡɛűŮɟɧɜŰɤɜ Űɤɜ 

ůɡɜŬɚɚŬůůɞɛɏɜɤɜ.  

 

2. ɆɡɜŬɚɚŬəŰɘəɏɠ ŬɜɎɔəŮɠ əŬɘ ůɡɔəɟɞɡɧɛŮɜŬ ůɡɛűɏɟɞɜŰŬ ï ɖ ŬŭɡɜŬɛɑŬ Űɞɡ 

ˊɟɞɥůɢɨɞɜŰɞɠ ŭɘəŬɑɞɡ 

3. ȾŬŰɎ Űɞ ˊɟɞɥůɢɨɞɜ ȸɡɕŬɜŰɘɜɞɟɤɛŬɥəɧ ȹɑəŬɘɞ Űɞɡ ŭŮɨŰŮɟɞɡ ɛɘůɞɨ Űɞɡ 19
ɞɡ

 ŬɘɩɜŬ, 

ɧˊɤɠ ŬɡŰɧ ŮˊŮɝŮɟɔɎůŰɖəŮ ɗŮɤɟɖŰɘəɎ Ŭˊɧ Űɖɜ ŮˊɘůŰɐɛɖ Űɞɡ ŭɘəŬɑɞɡ Űɤɜ ɄŬɜŭŮəŰɩɜ 

(Pandektenwissenschaft), ůŮ ˊŮɟɑˊŰɤůɖ Ŭəɨɟɤůɖɠ Űɖɠ ůɨɛɓŬůɖɠ ɛŮŰŬɝɨ Űɤɜ 

ŬɜŰɘůɡɛɓŬɚɚɞɛɏɜɤɜ ɚɧɔɤ ˊɚɎɜɖɠ Ůɜɧɠ Ůɝ ŬɡŰɩɜ, ɞɡŭŮɛɑŬ ɏɜɜɞɛɖ ůɢɏůɖ ɡűɑůŰŬŰŬɘ 

ɛŮŰŬɝɨ Űɤɜ ɛŮɟɩɜ, ɓɎůŮɘ Űɖɠ ɞˊɞɑŬɠ ŭɨɜŬŰŬɘ ɜŬ ŬˊɞəŬŰŬůŰŬɗŮɑ Űɡɢɧɜ ɕɖɛɑŬ Űɞɡ 

ɛɏɟɞɡɠ ˊɞɡ ŮɛˊɘůŰŮɨŰɖəŮ Űɖɜ ɏɔəɡɟɖ əŬŰɎɟŰɘůɖ Űɖɠ ůɨɛɓŬůɖɠ. ɇɞɨŰɞ əŬɗɧůɞɜ 

ůɨɛűɤɜŬ ɛŮ Űɖɜ ŮˊɘəɟŬŰɞɨůŬ ɗŮɤɟɑŬ Űɖɠ ɓɞɨɚɖůɖɠ (Willenstheory, Willensdogma, 

theory of intend), ɖ ˊŬɟŬɔɤɔɐ Ůɜɜɧɛɤɜ ŬˊɞŰŮɚŮůɛɎŰɤɜ ˊɞɡ ŭŮɜ ŬɜŰŬˊɞəɟɑɜɞɜŰŬɘ 

ůŰɖɜ ˊɟŬɔɛŬŰɘəɐ ɓɞɨɚɖůɖ Űɞɡ ŭɖɚɞɨɜŰɞɠ, ɞŭɖɔŮɑ ůŰɖɜ ŬəɡɟɧŰɖŰŬ Űɖɠ 

ůɡɜɞɛɞɚɞɔɖɗŮɑůŬɠ ůɨɛɓŬůɖɠ, ŬˊɞəɚŮɑɞɜŰŬɠ Űɖ ŭɡɜŬŰɧŰɖŰŬ Űɞɡ ɚɐˊŰɖ Űɖɠ ŭɐɚɤůɖɠ, 

                                                
3 ȸɚ. ŮɜŭŮɘəŰ. Ä122 ɔŮɟɛȷȾĿ Ɏɟɗɟ. 26, 39 ŮɚɓȾɤŭȺɜ/1911Ŀ 23, 48 ŮɚɓȾɤŭȺɜ/1811Ŀ 6:115. (2), (3) 

ɞɡɔɔɟȷȾ  
4 ȾŬɟŬəŬŰůɎɜɖɠ ůŮ ũŮɤɟɔɘɎŭɖ ï ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ Ɏɟɗɟ. 145 Ŭɟ. 1Ŀ Ʉɟɓɚ. Windscheid B./ (ɇ. Kipp), 

ɆɨůŰɖɛŬ ɅɤɛŬɥəɞɨ ȹɘəŬɑɞɡ8, ɇɧɛ. ũô, Ä307, ů. 329-330, ůɖɛ. 5  
5 ȾŬɟŬəŬŰůɎɜɖɠ ůŮ ũŮɤɟɔɘɎŭɖ ï ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ Ɏɟɗɟ. 145 Ŭɟ. 4Ŀ ȾɞɡɛɎɜŰɞɠ, ȼ ɡˊɞəŮɘɛŮɜɘəɐ əŬɚɐ 

ˊɑůŰɘɠ, ů. 94-95 
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ɧˊɤɠ ɘəŬɜɞˊɞɘɖɗŮɑ ɔɘŬ Űɖɜ ˊɟɞəɚɖɗŮɑůŬ ɕɖɛɑŬ
6
. ȺűŬɟɛɞůŰɏɞɘ ŰɡɔɢɎɜɞɡɜ Ůɜ 

ˊɟɞəŮɘɛɏɜɤ, ɛɧɜɞ ɞɘ əŬɜɧɜŮɠ ˊŮɟɑ ŬŭɘəŬɘɞɚɞɔɐŰɞɡ ˊɚɞɡŰɘůɛɞɨ (condictio 

possessionis)
7
. ɆŮ ŬɡŰɐɜ Űɖɜ ˊŮɟɑˊŰɤůɖ, ɤůŰɧůɞ, ŬˊŬɘŰŮɑŰŬɘ ɖ ŬˊɧŭŮɘɝɖ 

ˊŮɟɘɞɡůɘŬəɩɜ ŮˊɘŭɧůŮɤɜ ɛŮŰŬɝɨ Űɤɜ ɛŮɟɩɜ, ůŰɞ ˊɚŬɑůɘɞ ŮəŰɏɚŮůɖɠ Űɖɠ Ɏəɡɟɖɠ 

ůɨɛɓŬůɖɠ (condictio ob causam). ȷɜ ɞɘ ŮəŬŰɏɟɤɗŮɜ ˊŬɟɞɢɏɠ ŭŮɜ ŮɑɢŬɜ ŮəˊɚɖɟɤɗŮɑ, 

ˊɟɞůŰŬůɑŬ Űɞɡ ɕɖɛɘɤɗɏɜŰɞɠ əŬŰɎ Űɘɠ ŭɘŬŰɎɝŮɘɠ Űɞɡ ŬŭɘəŬɘɞɚɧɔɖŰɞɡ ˊɚɞɡŰɘůɛɞɨ ŭŮɜ 

ŭɘəŬɘɞɚɞɔŮɑŰŬɘ. ɄŬɟŬɛɏɜɞɡɜ, əŬŰɎ ŰɞɨŰɞ, ŭɨɞ ɜɞɛɘəɏɠ ŭɡɜŬŰɧŰɖŰŮɠ ɔɘŬ Űɞɜ 

ŬɜŰɘůɡɛɓŬɚɚɧɛŮɜɞ ˊɞɡ ɕɖɛɘɩɗɖəŮ ŮɝŬɘŰɑŬɠ Űɖɠ Ŭəɨɟɤůɖɠ Űɖɠ ůɨɛɓŬůɖɠ: ɖ actio doli 

əŬɘ ɖ actio legis Aquiliae. ȳɛɤɠ ɖ actio doli, ɧˊɤɠ Űɞ ɧɜɞɛŬ ŬɡŰɐɠ ˊɟɞɥŭŮɎɕŮɘ, 

ŬˊŬɘŰŮɑ ŭɧɚɞ ɔɘŬ Űɖ ůŰɞɘɢŮɘɞɗɏŰɖůɖ Űɖɠ Ůɡɗɨɜɖɠ ˊɟɞɠ Ŭˊɞɕɖɛɑɤůɖ
8
. Ƀ ˊɚŬɜɖɗŮɑɠ ɗŬ 

ɏˊɟŮˊŮ ɜŬ ɔɜɩɟɘɕŮ Űɖɜ ŬəɡɟɤůɑŬ əŬɘ ɜŬ ŮˊŮŭɑɤəŮ Űɖɜ əŬŰɎɟŰɘůɖ Ŭəɡɟɩůɘɛɖɠ 

ůɨɛɓŬůɖɠ, ɛŮ ůəɞˊɧ ɜŬ ɓɚɎɣŮɘ Űɞɜ ŬɜŰɘůɡɛɓŬɚɚɧɛŮɜɧ Űɞɡ
9
. ɃɨŰŮ ɧɛɤɠ ɖ actio legis 

Aquiliae ŭɑɜŮɘ ɚɨůŮɘ ůŰɞ ˊɟɧɓɚɖɛŬ: ɖ ŬˊɞəŬŰɎůŰŬůɖ Űɖɠ ɕɖɛɑŬɠ (damnum) ŬˊŬɘŰŮɑ, 

ˊɏɟŬɜ Űɖɠ Ɏŭɘəɖɠ ˊɟɎɝɖɠ (damnum iniuria datum), ŬűŮɜɧɠ ɎɛŮůɖ ɡɚɘəɐ ŮˊŮɜɏɟɔŮɘŬ 

Ůə ɛɏɟɞɡɠ Űɞɡ ɕɖɛɘɩůŬɜŰɞɠ (damnum corpore datum) əŬɘ ŬűŮŰɏɟɞɡ, ɎɛŮůɖ, ɡɚɘəɐ 

ɓɚɎɓɖ Űɖɠ űɡůɘəɐɠ ɡˊɧůŰŬůɖɠ (urere, frangere, rumpere) ɐ ɛŮɑɤůɖ Űɖɠ ˊŮɟɘɞɡůɘŬəɐɠ 

ŬɝɑŬɠ Űɞɡ ˊɟɎɔɛŬŰɞɠ (damnum corpore corpori datum)
10

.  ɄŬɟɧɛɞɘɞ ˊɟɧɓɚɖɛŬ 

ŮɛűŬɜɘɕɧŰŬɜ ůŰɘɠ ˊŮɟɘˊŰɩůŮɘɠ ŬɜɎəɚɖůɖɠ Űɖɠ ˊɟɧŰŬůɖɠ ˊɟɞɠ əŬŰɎɟŰɘůɖ ůɨɛɓŬůɖɠ 

ŮɜɎɜŰɘŬ ůŰɖɜ ˊŮˊɞɑɗɖůɖ Űɞɡ ɚɐˊŰɖ ŬɡŰɐɠ ɧŰɘ ɖ ůɨɛɓŬůɖ ɏɢŮɘ ɐ ˊɟɧəŮɘŰŬɘ ɜŬ 

əŬŰŬɟŰɘůɗŮɑ
11
, Űɖɠ Ŭˊɧəɟɡɣɖɠ ŮɚŬŰŰɤɛɎŰɤɜ ˊɤɚɖɗɏɜŰɞɠ ɐ ɢɟɖůɘŭŬɜŮɘůɗɏɜŰɞɠ 

ˊɟɎɔɛŬŰɞɠ
12

 əŬɘ Ůˊɑ ůɡɛɓɎůŮɤɜ ɛŮ ŬɜŰɘəŮɑɛŮɜɞ ŬŭɨɜŬŰɖ ˊŬɟɞɢɐ
13
. ɀɞɚɞɜɧŰɘ Űɞ 

ˊɟŬɔɛŬŰɘəɧ Űɤɜ ˊŬɟŬˊɎɜɤ ˊŮɟɘˊŰɩůŮɤɜ ŭŮɜ ɐŰŬɜ ɎɔɜɤůŰɞ ůŰɖɜ əŬɜɞɜɘůŰɘəɐ 

ɜɞɛɞɗŮŰɘəɐ ɨɚɖ Űɖɠ ˊŮɟɘɧŭɞɡ
14

, ɖ űɞɟɛŬɚɘůŰɘəɐ əŬɘ ŮɜɜɞɘɞəɟŬŰɘəɐ əŬŰŮɨɗɡɜůɖ Űɖɠ 

ɜɞɛɘəɐɠ ůəɏɣɖɠ Űɖɠ Ůˊɞɢɐɠ ŮɛˊɧŭɘɕŮ Űɖɜ ŮˊŬɜŬůɨɜŭŮůɖ Űɖɠ ɜɞɛɘəɐɠ ŭɞɔɛŬŰɘəɐɠ ɛŮ 

Űɖɜ əɞɘɜɤɜɘəɐ, ůɡɜŬɚɚŬəŰɘəɐ ˊɟŬɔɛŬŰɘəɧŰɖŰŬ Űɞɡ ŭɘəŬɑɞɡ.  

 

 

 

                                                
6 ȼ ɗŮɤɟɑŬ Űɖɠ ɓɞɨɚɖůɖɠ, əɡɟɘɎɟɢɘůŮ ůŰɞ ɔŮɟɛŬɜɘəɧ əɞɘɜɞŭɑəŬɘɞ Űɞɡ 19ɞɡ ŬɘɩɜŬ əŬɘ ɏɤɠ Űɖɜ ŮɘůŬɔɤɔɐ 
Űɞɡ ɔŮɟɛȷȾ Űɞ 1900, ɏŰɡɢŮ ŭŮ ŮɡɟɨŰŬŰɖɠ ɡˊɞůŰɐɟɘɝɖɠ ɡˊɧ Űɤɜ Savigny əŬɘ Windscheid, ŬˊɞŰŮɚɩɜŰŬɠ 

ŬəɟɞɔɞɜɘŬɑɞ ɚɑɗɞ Űɖɠ ŮɚŮɡɗŮɟɑŬɠ Űɤɜ ůɡɛɓɎůŮɤɜ, ˊŬɟɞɡůɘɎɕɞɜŰŬɠ ɏɜŰɞɜɖ Űɖɜ ŮˊɑŭɟŬůɖ Űɖɠ ɖɗɘəɐɠ 

əŬɘ ˊɞɚɘŰɘəɐɠ űɘɚɞůɞűɑŬɠ Űɞɡ Kant (ɓɚ. ůɢŮŰ. F. Wieacker, Privatrechtsgeschichte der Neuzeit under 

besonderer Ber¿cksichtigung der deutschen Entwicklung2, ů. 269).  
7 ũəɧűŬɠ, ȽůŰɞɟɑŬ əŬɘ ȺɘůɖɔɐůŮɘɠ, ů. 614 Ůˊ.Ŀ ɄŮŰɟɧˊɞɡɚɞɠ, ȽůŰɞɟɑŬ əŬɘ ȺɘůɖɔɐůŮɘɠ, Ä111, ů. 1041 Ůˊ. 
8 ũɘŬ Űɖɜ actio de dolo (malo) causa ɓɚ. ũəɧűŬɠ, ȽůŰɞɟɑŬ əŬɘ ȺɘůɖɔɐůŮɘɠ, ů. 270Ŀ  Windscheid B./ (ɇ. 

Kipp), ɆɨůŰɖɛŬ ɅɤɛŬɥəɞɨ ȹɘəŬɑɞɡ8, ɇɧɛ. ȹô, Ä455, ů. 574 Ů.́ 
9 M. Kaser, Das rºmische Privatrecht2, I, ů. 627-628 
10 ɄŮŰɟɧˊɞɡɚɞɠ, ȽůŰɞɟɑŬ əŬɘ ȺɘůɖɔɐůŮɘɠ, Ä112, ů. 1059-1060Ŀ Windscheid B./ (ɇ. Kipp), ɆɨůŰɖɛŬ 

ɅɤɛŬɥəɞɨ ȹɘəŬɑɞɡ8, ɇɧɛ. ȹô, Ä455, ů. 574 Ůˊ.Ŀ ũɘŬ Űɘɠ ˊɟɞɦˊɞɗɏůŮɘɠ ŮűŬɟɛɞɔɐɠ ɓɚ. ɘŭɑɤɠ M. Kaser, 

Das rºmische Privatrecht2, I, ů. 621-622Ŀ ũɘŬ Űɖɜ ůŰŬŭɘŬəɐ ŭɘŮɨɟɡɜůɖ Űɞɡ ˊŮŭɑɞɡ ŮűŬɟɛɞɔɐɠ Űɖɠ 

ŭɘɎŰŬɝɖɠ Ŭˊɧ Űɖɜ ŮˊɘůŰɐɛɖ əŬɘ Űɖɜ ŬɜŰɘɛŮŰɩˊɘůɖ ŬɡŰɐɠ ůŰɞɜ Ůɚɚɖɜɘəɧ ɢɩɟɞ ɓɚ. ȿɘŰɕŮɟɧˊɞɡɚɞɠ, ȼ 
ɜɞɛɞɚɞɔɑŬ ɤɠ ˊŬɟɎɔɤɜ ŭɘŬˊɚɎůŮɤɠ Űɞɡ ɘŭɘɤŰɘəɞɨ ŭɘəŬɑɞɡ, ů. 284-285  
11 Windscheid B./ (ɇ. Kipp), ɆɨůŰɖɛŬ ɅɤɛŬɥəɞɨ ȹɘəŬɑɞɡ8, ɇɧɛ. ũô, Ä307, ů. 328 Ůˊ. 
12 ũɘŬɜɜŬəɧˊɞɡɚɞɠ, ȼ Ůɡɗɨɜɖ əŬŰɎ Űɞ ůŰɎŭɘɞɜ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ, ȷȽȹ 1943, ů. 401 
13 Windscheid B./ (ɇ. Kipp), ɆɨůŰɖɛŬ ɅɤɛŬɥəɞɨ ȹɘəŬɑɞɡ8, ɇɧɛ. ũô, Ä315, 382 Ůˊ., ɘŭɑɤɠ ů. 384-385, 

ůɖɛ. 7 
14 ȸɚ. ŮɜŭŮɘəŰ. ɄŬɜŭ. 11.7.8 (1)Ŀ ɄŬɜŭ. 18.1.8 əŬɘ 18.1.9 Ŀ ɄŬɜŭ. 18.1.62 (1)  
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3. Culpa in Contrahendo ɐ ɡˊɞɢɟɏɤůɖ Ŭˊɞɕɖɛɑɤůɖɠ Ŭˊɧ ɛɖ əŬŰŬɟŰɘůɗŮɑůŮɠ ɐ 

ŮɚŬŰŰɤɛŬŰɘəɏɠ ůɡɛɓɎůŮɘɠ 

4. ȺɔəŬŰŬɚŮɑˊɞɜŰŬɠ Űɖɜ űɡůɘəɞɥůŰɞɟɘəɐ  ˊɟɞůɏɔɔɘůɖ əŬɘ ŮɜɜɞɘɞəɟŬŰɘəɐ ˊɟɞůɐɚɤůɖ 

Űɞɡ ˊɟɩɘɛɞɡ ɏɟɔɞɡ Űɞɡ
15

, ɞ Rudolph von Jhering, ũŮɟɛŬɜɧɠ ɜɞɛɞɛŬɗɐɠ əŬɘ 

ȾŬɗɖɔɖŰɐɠ ɅɤɛŬɥəɞɨ ȹɘəŬɑɞɡ, ůŰɟŮűɧɛŮɜɞɠ ˊɟɞɠ Űɞɜ ˊɟŬɔɛŬŰɘůɛɧ, ɡˊɞůŰɖɟɑɕŮɘ ɧŰɘ 

çȼ ŮˊɘŰŬɔɐ Űɖɠ ůɡɜŬɚɚŬəŰɘəɐɠ əŬɚɐɠ ˊɑůŰɖɠ ɘůɢɨŮɘ Űɧůɞ ɔɘŬ Űɘɠ ɡˊɎɟɢɞɡůŮɠ, ɧůɞ əŬɘ 

ɔɘŬ Űɘɠ ɡˊɧ ŭɘŬˊɟŬɔɛɎŰŮɡůɖ ůɡɛɓŬŰɘəɏɠ ůɢɏůŮɘɠ (in statu nascendi), ɖ ˊŬɟŬɓɑŬůɖ ŭŮ Űɖɠ 

ŮˊɘŰŬɔɐɠ ŬɡŰɐɠ, ɗŮɛŮɚɘɩɜŮɘ Ůŭɩ, ɧˊɤɠ əŬɘ ŮəŮɑ ŮɜŭɞůɡɛɓŬŰɘəɐ Ŭɝɑɤůɖ 

Ŭˊɞɕɖɛɑɤůɖɠ
16
è. ȺɘŭɘəɧŰŮɟŬ, ɞ Jhering ŬɘůɗɎɜɗɖəŮ ŰŬ ŬɜŮˊɘŮɘəɐ ŬˊɞŰŮɚɏůɛŬŰŬ, ůŰŬ 

ɞˊɞɑŬ ɞŭɖɔŮɑ ɞ ŬˊɞəɚŮɘůɛɧɠ Űɖɠ ŬɜŬɕɐŰɖůɖɠ Ůɡɗɨɜɖɠ Űɞɡ ɛɏɟɞɡɠ ˊɞɡ Ůə ˊŰŬɑůɛŬŰɞɠ 

ɛŬŰŬɑɤůŮ Űɖ ůɨɜŬɣɖ Űɖɠ ůɨɛɓŬůɖɠ ɐ ˊɟɞəɎɚŮůŮ Űɖɜ ŬəɡɟɧŰɖŰɎ Űɖɠ
17
, ɘŭɑɤɠ Ůɜ 

ŬɜŬűɞɟɎ ɛŮ ůɡɜŬɚɚŬəŰɘəɏɠ ˊɟŬəŰɘəɏɠ ˊɞɡ ŬˊŬɜŰɞɨůŬɜ ůŰɘɠ Ůɛˊɞɟɘəɏɠ ůɡɜŬɚɚŬɔɏɠ 

Űɖɠ Ůˊɞɢɐɠ Űɞɡ əŬɘ ůɡɔəŮəɟɘɛɏɜŬ ůŮ ˊŮɟɘˊŰɩůŮɘɠ Ŭ) ˊɚɎɜɖɠ Ůɜ Űɖ ŭɖɚɩůŮɘ əŬŰɎ Űɖɜ 

ŬɜŰŬɚɚŬɔɐ ŮɔɔɟɎűɤɜ ůŰɞ ˊɚŬɑůɘɞ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ
18
, ɓ) ˊɚɎɜɖɠ Ůɜ Űɖ ŭɖɚɩůŮɘ 

Ůə ɛɏɟɞɡɠ ŰɟɑŰɞɡ ˊɟɞůɩˊɞɡ ˊɞɡ ŬɝɘɞˊɞɘŮɑŰŬɘ ɔɘŬ Űɖ ŭɘŮɜɏɟɔŮɘŬ Űɤɜ 

ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ
19

 əŬɘ ɔ) Ůəŭɐɚɤůɖɠ ˊɟɧɗŮůɖɠ ˊɟɞɠ əŬŰɎɟŰɘůɖ ůɨɛɓŬůɖɠ ˊɞɡ 

ɛŮŰŬűɏɟɗɖəŮ Ŭɚɚɞɘɤɛɏɜɖ ŮɝŬɘŰɑŬɠ ɚɎɗɞɡɠ əŬŰɎ Űɞɜ ɢŮɘɟɘůɛɧ Űɞɡ ŰɖɚŮɔɟɎűɞɡ
20

. ȼ Ůɜ 

ɚɧɔɤ ˊɟɞɓɚɖɛŬŰɘəɐ ɛɧɜɞ ˊŮɟɘɞɟɘůɛɏɜŬ əŬɘ ůŮ əɎɗŮ ˊŮɟɑˊŰɤůɖ ŬˊɞůˊŬůɛŬŰɘəɎ ŮɑɢŮ 

Ŭ́ ŬůɢɞɚɐůŮɘ Űɖɜ ˊɟɞɔŮɜɏůŰŮɟɖ ɗŮɤɟɑŬ Űɞɡ űɡůɘəɞɨ ŭɘəŬɑɞɡ, ŰŬ ůɢŮŰɘəɎ ŭŮ 

ˊɟɞɓɚɐɛŬŰŬ ŬɜŰɘɛŮŰɤˊɑɕɞɜŰŬɜ Ůˊɑ Űɖ ɓɎůŮɘ Ɏɛɞɟűɤɜ ɔŮɜɘəɩɜ əŬɜɧɜɤɜ ˊɞɡ 

ɗŮɛŮɚɑɤɜŬɜ ŭɘəŬɑɤɛŬ Ŭˊɞɕɖɛɑɤůɖɠ ŮɝɤůɡɛɓŬŰɘəɞɨ ɢŬɟŬəŰɐɟŬ ɛŮ ŬɜŬɔɤɔɐ ŮɑŰŮ 

ůŰɞɡɠ əŬɜɧɜŮɠ Űɖɠ ŮˊɘŮɑəɘŬɠ, ŮɑŰŮ ůŰɖɜ ɘŭɏŬ Űɖɠ ŭɘəŬɘɞůɨɜɖɠ
21

. ɀɞɚɞɜɧŰɘ Űɞ 

                                                
15 ɀŮ Űɖ ɛŮɚɏŰɖ Űɞɡ ŬɜŬűɞɟɘəɎ ɛŮ Űɖɜ Culpa in contrahendo Űɞ 1861, ɞ Jhering ŮɔəŬŰŬɚŮɑˊŮɘ ɞɟɘůŰɘəɎ 

Űɞɜ çŬɡůŰɖɟɧ Ůɜɜɞɘɞɚɞɔɘəɧ űɞɟɛŬɚɘůɛɧè (ɄŬˊŬɜɘəɞɚɎɞɡ Ʉ., ɀŮɗɞŭɞɚɞɔɑŬ Űɞɡ ȽŭɘɤŰɘəɞɨ ȹɘəŬɑɞɡ əŬɘ 

ȺɟɛɖɜŮɑŬ Űɤɜ ȹɘəŬɘɞˊɟŬɝɘɩɜ, ů. 83), Űɖɠ ȽůŰɞɟɘəɐɠ Ɇɢɞɚɐɠ (ɔɘŬ Űɖɜ ɞˊɞɑŬ ɓɚ. ɛŮŰŬɝɨ ˊɞɚɚɩɜ J. M. 

Kelly, A Short History of Western Legal Theory, ů. 320 Ůˊ.). ɀŮ Űɖɜ ˊŬɟŬˊɎɜɤ ɛŮɚɏŰɖ, ɖ ɞˊɞɑŬ ɛɧɚɘɠ 

16 ɢɟɧɜɘŬ ŬˊɏɢŮɘ Ŭˊɧ Űɞ ɔɜɤůŰɧŰŮɟɞ ɑůɤɠ ɏɟɔɞ Űɞɡ çDer Zweck im Rechtè (Ƀ ůəɞˊɧɠ ůŰɞ ŭɑəŬɘɞ) Űɞɡ 

1877, ŰɑɗŮɜŰŬɘ ɞɘ ɓɎůŮɘɠ ɔɘŬ Űɖ ɛŮŰɎɓŬůɖ Ŭˊɧ Űɖɜ ŮɜɜɞɘɞəɟŬŰɘəɐ ɜɞɛɘəɐ ŮˊɘůŰɐɛɖ 

(Begriffsjurisprudenz) ůŰɖ ˊɟŬɔɛŬŰɘůŰɘəɐ ɗŮɤɟɑŬ Űɖɠ ůŰŬɗɛɑůŮɤɠ ůɡɛűŮɟɧɜŰɤɜ 

(Interessenjurisprudenz).  
16 Ƀ Jhering, ŬəɞɚɞɡɗɩɜŰŬɠ Űɖɜ ɞɟɞɚɞɔɑŬ Űɖɠ ˊŮɟɘɧŭɞɡ əɎɜŮɘ ɚɧɔɞ ɔɘŬ çůɡɛɓŬŰɘəɐ ŮˊɘɛɏɚŮɘŬè 

(contractlichen diligentia) əŬɘ ɔɘŬ çŬɔɤɔɐ Ŭˊɧ ůɨɛɓŬůɖè (Contractsklagen)Ŀ ɓɚ. ůɢŮŰ. Jhering, Culpa 

in contrahendo oder Schadensersatz bei nichtigen oder nicht zur Perfektion gelangten Vertrªgen, ů. 52 
çDas Gebot der contractlichen diligentia gilt wie f¿r gewordene, so auch f¿r werdende 

Contractsverhªltnisse, eine Verletzung desselben begr¿ndet hier, wie dort die Contractsklage auf 

Shadensersatz.èĿ ȸɚ. Ůˊɑůɖɠ Zimmermann, The Law of Obligations: Roman Foundations of the 

Civilian Tradition, ů. 244  
17 Jhering, Culpa in contrahendo, ů. 2 çɇɞ ŬɜŮˊɘŮɘəɏɠ əŬɘ ˊɟŬəŰɘəɩɠ ɎŰɞˊɞ Ůɜɧɠ ŰɏŰɞɘɞɡ ŬˊɞŰŮɚɏůɛŬŰɞɠ 

ŮɑɜŬɘ ɞűɗŬɚɛɞűŬɜɏɠĀ Űɞ ɛɏɟɞɠ ˊɞɡ ɓŬɟɨɜŮŰŬɘ ɛŮ ˊŰŬɑůɛŬ ŮɚŮɡɗŮɟɩɜŮŰŬɘ (Ůɜɜ. ŭŮɜ ɡˊɏɢŮɘ Ůɡɗɨɜɖ ˊɟɞɠ 

Ŭˊɞɕɖɛɑɤůɖ), Űɞ ŭŮ ŬɜɡˊŬɑŰɘɞ ɛɏɟɞɠ ɔɑɜŮŰŬɘ ɗɨɛŬ Űɞɡ ɝɏɜɞɡ ˊŰŬɑůɛŬŰɞɠ!è 
18 Jhering, Culpa in contrahendo, ů. 2 
19 Jhering, Culpa in contrahendo, ů. 4-5 
20 Jhering, Culpa in contrahendo, ů. 6 
21 ũɘŬ Űɘɠ ɚɨůŮɘɠ Űɞɡ ius commune ɓɚ. ɘŭɑɤɠ R. Zimmermann, Law of Obligations: Roman Foundations 

of the Civilian Tradition, ů. 612-614Ŀ ȽŭɘŬɑŰŮɟɖ ůɖɛŬůɑŬ ŬˊɞŭɑŭŮŰŬɘ ůŰɞ Ŭəɧɚɞɡɗɞ ɢɤɟɑɞ Ŭˊɧ Űɞ ɏɟɔɞ 
Űɞɡ H. Grotius, De iure belli ac pacis, 2.11.6.3. çQuod si promissor negligens fuit in re exploranda, aut 

in senso suo exprimendo, et damnum inde alter passus sit, tenebitur id resarcire promissor, non ex vi 

promissionis, sex ex damno per culpam dato.è  (=ȺɎɜ, ɤůŰɧůɞ, ɞ ɡˊɞůɢŮɗŮɑɠ ɡˊɐɟɝŮ ŬɛŮɚɐɠ əŬŰɎ Űɖɜ 

ŭɘŮɟŮɨɜɖůɖ Űɞɡ ɗɏɛŬŰɞɠ ɐ əŬŰɎ Űɖɜ ɏəűɟŬůɖ Űɖɠ ɓɞɨɚɖůɐɠ Űɞɡ, ˊɟɞəŬɚɩɜŰŬɠ ɛŮ Űɞɜ Űɟɧˊɞ ŬɡŰɧ ɕɖɛɑŬ ůŮ 

ɏŰŮɟɞ, ɞ ɡˊɞůɢŮɗŮɑɠ ɗŬ ɡˊɞɢɟŮɤɗŮɑ ɜŬ ˊŬɟɎůɢŮɘ Ŭˊɞɕɖɛɑɤůɖ, ɧɢɘ ŮɝŬɘŰɑŬɠ Űɖɠ ɡˊɧůɢŮůɐɠ Űɞɡ, ŬɚɚɎ 

ŮɝŬɘŰɑŬɠ Űɖɠ ˊɟɧəɚɖůɖɠ ɕɖɛɑŬɠ Ůə ˊŰŬɑůɛŬŰɞɠ).   



 

 

5 

 

ˊɟɧɓɚɖɛŬ ŮɑɢŮ ŬˊŬůɢɞɚɐůŮɘ Űɞɜ Jhering əŬɘ ˊŬɚŬɘɧŰŮɟŬ, ɘŭɑɤɠ Ůɜ ŬɜŬűɞɟɎ ɛŮ 

ˊŮɟɘˊŰɩůŮɘɠ ˊɚɎɜɖɠ ŰɟɑŰɞɡ ˊɟɞůɩˊɞɡ ˊɞɡ ɚŬɛɓɎɜŮɘ ɛɏɟɞɠ ůŰɘɠ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ
22

, 

ɧˊɞɡ ɖ ŬɜɎɚɞɔɖ ŮűŬɟɛɞɔɐ Űɖɠ legis Aquiliae ˊɟɞɦˊɏɗŮŰŮ ŮɟɛɖɜŮɑŬ ˊɏɟŬɜ Űɞɡ 

ɔɟɎɛɛŬŰɞɠ Űɤɜ ůɢŮŰɘəɩɜ əŬɜɧɜɤɜ (praeter legem), ɖ ɚɨůɖ ŬɡŰɐ ŬˊɞŭɞəɘɛɎůŰɖəŮ əŬɘ 

Ŭˊɧ Űɞɜ ɑŭɘɞ ɚɧɔɤ Űɤɜ ŮɟɛɖɜŮɡŰɘəɩɜ ŬəɟɞɓŬůɘɩɜ ˊɞɡ ˊɟɞɦˊɏɗŮŰŮ
23
. ȷɜŰɑɗŮŰŬ, ɖ 

ŭɞɗŮɑůŬ ɚɨůɖ ɗŬ ɏˊɟŮˊŮ ŬɜŬɔəŬɑɤɠ ɜŬ əɘɜŮɑŰŬɘ ŮɜŰɧɠ Űɞɡ ˊŬɟŬŭŮŭɞɛɏɜɞɡ ˊɚŬɘůɑɞɡ 

Űɤɜ əŬɜɧɜɤɜ Űɞɡ ɅɤɛŬɥəɞɨ ȹɘəŬɑɞɡ, ɎɔɞɡůŬ, ɤůŰɧůɞ ůŮ ŬˊɞŰŮɚɏůɛŬŰŬ ˊɏɟŬ əŬɘ 

ɏɝɤ Ŭˊɧ ŬɡŰɧ (çDurch das rºmische Recht, aber ¿ber dasselbe hinaus
24
è).     

 

5. ɆŰɖɟɘɕɧɛŮɜɞɠ ůŰɘɠ ˊɖɔɏɠ Űɞɡ ɅɤɛŬɥəɞɨ ȹɘəŬɑɞɡ, ɘŭɑɤɠ Ůɜ ŬɜŬűɞɟɎ ɛŮ Űɖɜ ˊɩɚɖůɖ 

ˊɟŬɔɛɎŰɤɜ extra commercium əŬɘ ŬɜɨˊŬɟəŰɖɠ əɚɖɟɞɜɞɛɘŬɑŬɠ ˊŮɟɘɞɡůɑŬɠ
25

, ɞ 

Jhering ˊŬɟŬŰɖɟŮɑ ɧŰɘ ɞ ŬɔɞɟŬůŰɐɠ ŭɘəŬɘɞɨŰŬɘ ɜŬ ŬɝɘɩůŮɘ Űɖɜ ˊɟɞəɚɖɗŮɑůŬ ɕɖɛɑŬ ɛŮ 

ŭɘəɞɜɞɛɘəɧ ɧɢɖɛŬ Űɖɜ Ŭɔɤɔɐ Ůə Űɖɠ ˊɩɚɖůɖɠ, ˊŬɟɎ Űɞ ɔŮɔɞɜɧɠ ɧŰɘ ɖ ůɨɛɓŬůɖ ŬɡŰɐ 

əŬɗôŮŬɡŰɐ ˊɎůɢŮɘ ŬəɡɟɧŰɖŰŬɠ (licet emptio non teneat) ɚɧɔɤ Űɖɠ Ŭɟɢɘəɐɠ ŬŭɡɜŬɛɑŬɠ 

ˊŬɟɞɢɐɠ
26

. ũŮɜɘəŮɨɞɜŰŬɠ, ɡˊɞůŰɖɟɑɕŮɘ ůŮ ˊŮɟɘˊŰɩůŮɘɠ ŮɝŬˊɎŰɖůɖɠ Űɞɡ ŬɔɞɟŬůŰɐ 

(deceptus emptor) ɐ ɏɜŬɟɝɖɠ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ ɛɞɚɞɜɧŰɘ ɖ ůɡɜɞɛɞɚɞɔɖɗŮɑůŬ 

ůɨɛɓŬůɖ ɗŬ ˊɎůɢŮɘ ŬəɡɟɧŰɖŰŬɠ, ɞ ɕɖɛɘɤɗŮɑɠ ŭɘəŬɘɞɨŰŬɘ ŬˊɞəŬŰɎůŰŬůɖ Űɖɠ 

ɡűɘůŰɎɛŮɜɖɠ ɕɖɛɑŬɠ, ɖ ɞˊɞɑŬ ůɡɜŭɏŮŰŬɘ ŬɘŰɘɤŭɩɠ ɛŮ Űɖɜ ŮɝŬˊɎŰɖůɐ Űɞɡ (=id quod 

                                                
22 Jhering, Unsere Aufgabe, Jahrb¿cher f¿r die Dogmatik des heutigen rºmischen und deutschen 

Privatrechts, Bd. 1, ů. 280-282 
23 Jhering, Unsere Aufgabe, ů. 280 Ŭɟɘɗɛ. 7 çȷɡŰɧ ŮɑɜŬɘ ɏɜŬ ŬˊɞŰɏɚŮůɛŬ ˊɞɡ ˊɟɞəŬɚŮɑ əɎɗŮ ŬɑůɗɖɛŬ 

ŭɘəŬɘɞůɨɜɖɠ, ŬɚɚɎ əŬɘ ɏɜŬ ŬˊɞŰɏɚŮůɛŬ, Űɞ ɞˊɞɑɞ, Ŭɜ əɎˊɞɘɞɠ ŮˊɘɗɡɛŮɑ ɜŬ ůɡɛˊɞɟŮɡŰŮɑ ŬɡůŰɖɟɎ ɛŮ Űɞ 

ɅɤɛŬɥəɧ ȹɑəŬɘɞ, ɗŬ ŭɡůəɞɚŮɡŰŮɑ ɝŮˊŮɟɎůŮɘ.è 
24 Jhering, Geist des rºmischen Rechts, Ƚ, ů. 14Ŀ ɞ ɑŭɘɞɠ, Unsere Aufgabe, ů. 52 
25 ȸɚ. ůɢŮŰ. ɄŬɜŭ. 18.1.62. (1) çQui nesciens loca sacra vel religiosa vel publica pro privates 

comparavit, licet emptio non teneat, ex empto tamen adversus venditorem experietur, ut consequatur 

quod interfuit eius, ne decipereturè (=ȷɜ əɎˊɞɘɞɠ ŬɔɜɞŮɑ ɧŰɘ ŬɔɞɟɎɕŮɘ ɘŮɟɐ, ŬűɘŮɟɤɛɏɜɖ ůŰɖ ɗɟɖůəŮɑŬ ɐ 

ŭɖɛɧůɘŬ ɔɖ, ŰɧŰŮ, ɛɞɚɞɜɧŰɘ ŭŮɜ ɡűɑůŰŬŰŬɘ ɏɔəɡɟɖ ŬɔɞɟɎ, ŭɨɜŬŰŬɘ ɜŬ ŮɔŮɑɟŮɘ Ŭɔɤɔɐ ŮɜŬɜŰɑɞɜ Űɞɡ ˊɤɚɖŰɐ 

ɔɘŬ Űɖ ɕɖɛɑŬ ˊɞɡ ɡˊɏůŰɖ ŮɝŬɘŰɑŬɠ Űɖɠ ˊŬɟŬˊɚɎɜɖůɐɠ Űɞɡ)Ŀ Ⱥɘů. 3.23.5. çLoca sacra vel religiosa, item 

publica, veluti forum basilicam, frustra quis sciens emit, qua stamen si pro privates vel profanes 

deceptus a venditore emerit, habebit actionem ex empto, quod non habere ei liceat, ut consequatur, 

quod sua interest deceptum non esse. Idem iuris est, si hominem liberum pro servo emerit.è (=ȺɎɜ ɞ 

ŬɔɞɟŬůŰɐɠ ɔɜɤɟɑɕŮɘ ɧŰɘ ŬɔɞɟɎɕŮɘ ɏɜŬ ɘŮɟɧ ɐ ŬűɘŮɟɤɛɏɜɞ ůŰɖ ɗɟɖůəŮɑŬ ŰɛɐɛŬ ɔɖɠ ɐ ɏɜŬ ŭɖɛɧůɘɞ ɛɏɟɞɠ, 

ɔɘŬ ˊŬɟɎŭŮɘɔɛŬ ɏɜŬ forum ɐ ɛɑŬ ɓŬůɘɚɘəɐ (Ůɜɜ. ŮəəɚɖůɑŬ), ŭŮɜ ŬˊɞəŰɎ ŰɑˊɞŰŬ. ɋůŰɧůɞ, ŮɎɜ ŮɝŬˊŬŰɐɗɖəŮ 
Ŭˊɧ Űɞɜ ˊɤɚɖŰɐ əŬɘ ŬɔɞɟɎɕŮɘ ŰŬ ˊŬɟŬˊɎɜɤ ˊɘůŰŮɨɞɜŰŬɠ ɧŰɘ ŮɑɜŬɘ ɘŭɘɤŰɘəɎ ɐ ɛɖ ůɡɜŭŮɧɛŮɜŬ ɛŮ Űɖ 

ɗɟɖůəŮɑŬ, ŰɧŰŮ ɛˊɞɟŮɑ ɜŬ ŮɔŮɑɟŮɘ Űɖɜ Ŭɔɤɔɐ Ŭˊɧ Űɖɜ ˊɩɚɖůɖ əŬŰɎ Űɞɡ ˊɤɚɖŰɐ, əŬɗɧůɞɜ ŭŮɜ ɛˊɞɟŮɑ ɜŬ 

Űɞɡ ŮˊɘŰɟŬˊŮɑ ɜŬ ŭɘŬŰɖɟɐůŮɘ Űɖɜ əŬŰɞɢɐ Űɤɜ ˊɤɚɖɗɏɜŰɤɜ. ɀŮ Űɖɜ Ŭɔɤɔɐ ŬɡŰɐ ɛˊɞɟŮɑ ɜŬ ŬɝɘɩůŮɘ Űɞ 

ŭɘŬűɏɟɞɜ ˊɞɡ ůɡɜŭɏŮŰŬɘ ɛŮ Űɖɜ ŮɝŬˊɎŰɖůɐ Űɞɡ. ɇɞ ɑŭɘɞ ɘůɢɨŮɘ ůŰɖɜ ˊŮɟɑˊŰɤůɖ ɧˊɞɡ ɞ ŬɔɞɟŬůŰɐɠ ŬˊɞəŰɎ 

ɤɠ ŭɞɨɚɞ əɎˊɞɘɞɜ ˊɞɡ ŰŮɚɘəɩɠ ŮɑɜŬɘ ŮɚŮɨɗŮɟɞɠ.)Ŀ ɄŬɜŭ. 11.7.8. (1) çSi locus religiosus pro puro 

venisse dicetur, praetor in factum actionem in eum dat ei ad quem ea res pertinet: quae actio et in 

heredem competit, cum quasi ex empto actionem contineatè (=ȺɎɜ ɏɜŬ əŬŰô ŮˊɑűŬůɖ ɘŮɟɧ ɛɏɟɞɠ ɏɢŮɘ 

ˊɤɚɖɗŮɑ, ɞ ˊɟŬɑŰɤɟ ɢɞɟɖɔŮɑ ůŰɞ ˊɟɧůɤˊɞ ůŰɞ ɞˊɞɑɞ ŬűɞɟɎ ɖ ɡˊɧɗŮůɖ actio in factum əŬŰɎ Űɞɡ ˊɤɚɖŰɐ. 

ȼ ɏɔŮɟůɖ Űɖɠ Ŭɔɤɔɐɠ ŬɡŰɐɠ ŮɑɜŬɘ Ůˊɑůɖɠ ŭɡɜŬŰɐ əŬŰɎ Űɞɡ əɚɖɟɞɜɧɛɞɡ, əŬɗɧůɞɜ ŬɜŰɘůŰɞɘɢŮɑ ůŮ Ŭɔɤɔɐ 

Ŭˊɧ ˊɩɚɖůɖ.)Ŀ ɄŬɜŭ. 18.4.8. ç[...] si nulla est (hereditas), de qua actum videatur, pretium dumtaxat et 

si quid in eam rem impensum est emptor a venditore consequatur [é]è (=[...] ŮɎɜ ŭŮɜ ɡˊɎɟɢŮɘ 

əɚɖɟɞɜɞɛɘŬɑŬ ˊŮɟɘɞɡůɑŬ, ɞ ŬɔɞɟŬůŰɐɠ ŭɘəŬɘɞɨŰŬɘ Ŭˊɧ Űɞɜ ˊɤɚɖŰɐ ɛɧɜɞ Űɞ ŰɑɛɖɛŬ əŬɘ əɎɗŮ ɏɝɞŭɞ ůŰɞ 
ɞˊɞɑɞ ɡˊŮɓɚɐɗɖ [...])Ŀ ɄŬɜŭ. 18.4.9 çEt si quid emptoris interest. (=KŬɘ əɎɗŮ ɕɖɛɑŬ Űɖɜ ɞˊɞɑŬ ɡˊɏůŰɖ ɞ 

ŬɔɞɟŬůŰɐɠ.)Ŀ  
26 Jhering, Culpa in contrahendo, ů. 28-30Ŀ ɆŰɞ ůɡɛˊɏɟŬůɛŬ ŬɡŰɧ ůɡɜɏɓŬɚŮ ŬˊɞűŬůɘůŰɘəɎ ɖ ɢɟɞɜɘəɩɠ 

ˊɟɞɖɔɖɗŮɑůŬ ɛŮɚɏŰɖ Űɞɡ H. Richelman, Der Einfluss der Irrtums auf Vertrªge, Ä5 ů. 129 Ůˊ., Űɘɠ 

ɓŬůɘəɏɠ ˊŬɟŬŭɞɢɏɠ əŬɘ ŰŬ ˊŬɟŬŭŮɑɔɛŬŰŬ Űɖɠ ɞˊɞɑŬɠ ŬɝɘɞˊɞɘŮɑ əŬɘ ɞ Jhering, Culpa in contrahendo, ů. 

2-3, ůɖɛ. 3. 
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interest deceptum non esseĀ ut consequatur quod interfuit eius, ne deciperetur)
27

. 

ɄɟɞɦˊɞɗɏůŮɘɠ ɗŮɛŮɚɑɤůɖɠ Űɖɠ Ŭɝɑɤůɖɠ ŬˊɞŰŮɚɞɨɜ Ŭ) ɖ ůɨɛˊŰɤůɖ Űɤɜ ŭɖɚɩůŮɤɜ 

ɓɞɡɚɐůŮɤɜ Űɤɜ ɛŮɟɩɜ ɛŮ ůəɞˊɧ Űɖɜ əŬŰɎɟŰɘůɖ ůɨɛɓŬůɖɠ, ɖ ɞˊɞɑŬ ɗŬ ˊɟɏˊŮɘ ɜŬ ɏɢŮɘ 

ɧɚŬ ŰŬ ŮɝɤŰŮɟɘəɎ ɢŬɟŬəŰɖɟɘůŰɘəɎ ˊɞɡ ɗŬ Űɖɜ əŬɗɘůŰɞɨɜ ɏɔəɡɟɖ, ɓ) ɖ ŬəɡɟɧŰɖŰŬ Űɖɠ 

ůɨɛɓŬůɖɠ ɚɧɔɤ ŮɚŬŰŰɩɛŬŰɞɠ Űɖɠ ɓɞɨɚɖůɖɠ ɐ ɚɧɔɤ ŬŭɨɜŬŰɖɠ ˊŬɟɞɢɐɠ əŬɘ ɔ) Űɞ 

ˊŰŬɑůɛŬ (culpa) Űɞɡ ɕɖɛɘɩůŬɜŰɞɠ
28

.  ȺɘŭɘəɧŰŮɟŬ, ɞ Jhering ɡˊɞůŰɖɟɑɕŮɘ ɧŰɘ əɎɗŮ 

ůɡɜŬɚɚŬůůɧɛŮɜɞɠ ɞűŮɑɚŮɘ ɜŬ ŬˊɞűŮɨɔŮɘ əɎɗŮ ˊŰŬɑůɛŬ əŬŰɎ Űɖ ŭɘɎɟəŮɘŬ Űɤɜ 

ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ (culpa in contrahendo), ɧˊɤɠ ůɢŮŰɘəɩɠ ɞűŮɑɚŮɘ əŬɘ ɛŮŰɎ Űɖɜ 

əŬŰɎɟŰɘůɖ Űɖɠ ůɨɛɓŬůɖɠ. ȼ ɏɜɜɞɘŬ, ɤůŰɧůɞ, Űɞɡ ˊŰŬɑůɛŬŰɞɠ ŮɑɜŬɘ ůɨɛűɤɜŬ ɛŮ Űɖ 

ɗŮɤɟɑŬ Űɖɠ culpa in contrahendo ŮɝŬɘɟŮŰɘəɎ ŭɘŮɡɟɡɛɏɜɖ: ɞ Jhering ŬɜŰɘɚŬɛɓɎɜŮŰŬɘ Űɞ 

ˊŰŬɑůɛŬ ŬɜŰɘəŮɘɛŮɜɘəɎ, ɢɤɟɑɠ ɜŬ ŬˊɞɓɚɏˊŮɘ ůŰɞ ˊɟɧůɤˊɞ Űɞɡ ɕɖɛɘɩůŬɜŰɞɠ, ɐŰɞɘ 

ɢɤɟɑɠ ɜŬ ŮɝŮŰɎɕŮɘ Ŭɜ ŬɡŰɧɠ ɔɜɩɟɘɕŮ ɐ ɧɢɘ Űɖɜ ŬəɡɟɧŰɖŰŬ
29
. ȺɘŭɘəɧŰŮɟŬ, ŭɏɢŮŰŬɘ ɧŰɘ ɖ 

ɡˊɧůɢŮůɖ Ůəˊɚɐɟɤůɖɠ ˊŬɟɞɢɐɠ, ɢɤɟɑɠ ɞ ɡˊɞůɢŮɗŮɑɠ ɜŬ ɔɜɤɟɑɕŮɘ Űɞ ŭɡɜŬŰɧ ŬɡŰɐɠ, 

ůɡɜɘůŰɎ ˊŰŬɑůɛŬ, ɛŮ ŬˊɞŰɏɚŮůɛŬ ɜŬ çəŬɚŮɑŰŬɘ ŮɜŰŬɨɗŬ ˊŰŬɑůɛŬ [é] ɧ,Űɘ ŮɜŭɏɢŮŰŬɘ ɜŬ 

ŮɑɜŬɘ ŮɜŰŮɚɩɠ ŬɜŮɨɗɡɜɞɜ [é]
30
è. ȼ ˊŬɟŬˊɎɜɤ ŬɜŰɘəŮɘɛŮɜɘəɐ Ůɡɗɨɜɖ Űɞɡ 

ŮˊɘŭŮɘəɜɨɞɜŰɞɠ çˊŰŬɑůɛŬè əŬŰɎ Űɘɠ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ, ůɡɜŮˊɎɔŮŰŬɘ Űɖɜ 

ŬˊɞəŬŰɎůŰŬůɖ Űɞɡ ɕɖɛɘɤɗɏɜŰɞɠ, ɧɢɘ ůŰɖ ɗɏůɖ ŮəŮɑɜɖ, ůŰɖɜ ɞˊɞɑŬ ɗŬ ɓɟɘůəɧŰŬɜ Ŭɜ ɖ 

ˊŬɟɞɢɐ Űɖɠ ůɨɛɓŬůɖɠ ŮɑɢŮ ŮəˊɚɖɟɤɗŮɑ, ɐŰɞɘ Ŭɜ ɚɎɛɓŬɜŮ ɢɩɟŬ ɏɜŬ ɗŮŰɘəɧ ɔŮɔɞɜɧɠ 

(positives Vertragsinteresse), ŬɚɚɎ ůŰɖ ɗɏůɖ, ůŰɖɜ ɞˊɞɑŬ ɗŬ ɓɟɘůəɧŰŬɜ, Ŭɜ ŭŮɜ ŮɑɢŮ 

ůɡɜŬűɗŮɑ ɖ ŮɚŬŰŰɤɛŬŰɘəɐ ůɨɛɓŬůɖ, ɐŰɞɘ Ŭɜ ŭŮɜ ŮɑɢŮ ɚɎɓŮɘ ɢɩɟŬ ɖ ɕɖɛɘɞɔɧɜɞɠ 

ůɡɛˊŮɟɘűɞɟɎ (negatives Vertragsinteresse)
31
. ɇɞ ŭɘŬűɏɟɞɜ ŬɡŰɧ, Űɞ ɞˊɞɑɞ 

ˊŮɟɘɚŬɛɓɎɜŮɘ Űɧůɞ Űɖ ɗŮŰɘəɐ ɕɖɛɑŬ ɧůɞ əŬɘ Űɞ ŭɘŬűɡɔɧɜ əɏɟŭɞɠ, ɡˊɞɚŮɑˊŮŰŬɘ 

əŬŰŬɟɢɐɜ Űɞɡ ɗŮŰɘəɞɨ ŭɘŬűɏɟɞɜŰɞɠ, ŭɨɜŬŰŬɘ, ɤůŰɧůɞ, ɡˊɧ ˊɟɞɦˊɞɗɏůŮɘɠ ɜŬ ɘůɞɨŰŬɘ 

ɛŮ Űɞ ŰŮɚŮɡŰŬɑɞ, ŬˊɞəɚŮɘɞɛɏɜɖɠ Űɖɠ ŬˊɞəŬŰɎůŰŬůɐɠ Űɞɡ ůŮ ˊŮɟɑˊŰɤůɖ əŬŰɎűŬůɖɠ 

ůɡɜŰɟɏɢɞɜŰɞɠ ˊŰŬɑůɛŬŰɞɠ Ůə ɛɏɟɞɡɠ Űɞɡ ɕɖɛɘɤɗɏɜŰɞɠ
32

. O Jhering, ŰɞˊɞɗŮŰŮɑ 

ůɡůŰɖɛŬŰɘəɎ Űɞ ˊɟɞůɡɛɓŬŰɘəɧ ˊŰŬɑůɛŬ ůŰɖɜ ŮɜŭɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ, ɡˊɞůŰɖɟɑɕɞɜŰŬɠ 

ůɢŮŰɘəɎ ɧŰɘ ɞ ɓŬɗɛɧɠ Űɞɡ ˊŰŬɑůɛŬŰɞɠ ŮɑɜŬɘ ɞ ŬˊŬɘŰɞɨɛŮɜɞɠ Ŭˊɧ Űɖɜ ŮəɎůŰɞŰŮ ɡˊɧ 

ŭɘŬˊɟŬɔɛɎŰŮɡůɖ ůɨɛɓŬůɖ, əŬɗɩɠ əŬɘ ɧŰɘ ɞ ɢɟɧɜɞɠ ˊŬɟŬɔɟŬűɐɠ əŬŰŬɚŬɛɓɎɜŮŰŬɘ Ŭˊɧ 

Űɞɜ ɢɟɧɜɞ ˊŬɟŬɔɟŬűɐɠ Űɤɜ ŮɜŭɞůɡɛɓŬŰɘəɩɜ ŬɝɘɩůŮɤɜ
33

.      

 

 

 

 

                                                
27 ȸɚ. Ůˊɑůɖɠ ɀˊŬɚɐɠ, Ä87, ů. 236 ad finem ɧˊɞɡ əŬɘ ŬɜŬűɞɟɎ Űɤɜ ůɢŮŰɘəɩɜ ɢɤɟɑɤɜ. 
28 Jhering, Culpa in contrahendo, ů. 10 əŬɘ 29 
29 Ʉɟɓɚ. ȾŬɟŬəŬŰůɎɜɖɠ ůŮ ũŮɤɟɔɘɎŭɖ ï ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ Ɏɟɗɟ. 145 Ŭɟ. 2 ůŰɖɜ ˊŬɟŬˊɎɜɤ ůɖɛ. 2 
30 Windscheid B./ (ɇ. Kipp), ɆɨůŰɖɛŬ ɅɤɛŬɥəɞɨ ȹɘəŬɑɞɡ8, ɇɧɛ. ũô, Ä315, ů. 384-385, ůɖɛ. 7 ad finemĿ 

ȷɜŰɑůŰɞɘɢŬ Regelsberger - (ɛŰűɟ. ɀŬɟɘŭɎəɖ/ɄɟɎŰůɘəŬ), ũŮɜɘəŬɑ ȷɟɢŬɑ Űɞɡ ȹɘəŬɑɞɡ Űɤɜ ɄŬɜŭŮəŰɩɜ2, 

ɇɧɛ. ȽȽ, Ä140, ů. 180 ůɖɛ. 12 çȼ ɟɤɛŬɥəɐ ŮˊɘůŰɐɛɖ ŬɜŮɔɜɩɟɘůŮ ŰɞɘŬɨŰŬɠ ŬɝɘɩůŮɘɠ ŬˊɞɕɖɛɘɩůŮɤɠ, 
ŮɛˊŮűɞɟɖɛɏɜɖ ɧɛɤɠ Űɞɡ ŬɝɘɩɛŬŰɞɠ Űɖɠ ɡˊŬɘŰɘɧŰɖŰɞɠ ˊɟɞůŮˊɎɗŮɘ ɜô ŬɜŮɨɟɖ ɡˊŬɘŰɘɧŰɖŰŬ ŮəŮɑ ɧˊɞɡ 

ŰɞɘŬɨŰɖ ŭŮɜ ɡˊɐɟɢŮ ˊɟɎɔɛŬŰɘ. [é] ɇɖɜ ŬɡŰɐɜ Ůɜ Űɖ ůɡɜŬɟɛɧůŮɘ Űɖɠ ɏɚɚŮɘɣɘɜ ˊɎůɢŮɘ ɖ ɗŮɤɟɑŬ ˊŮɟɑ Űɖɠ 

culpa in contrahendo, ɤɠ ŬɜŮɔɜɩɟɘůŮ ŰɞɨŰɞ ɓɟŬŭɨŰŮɟɞɜ ŬɡŰɧɠ ɞ ɗŮɛŮɚɘɤŰɐɠ ŬɡŰɐɠ [é].è 
31 Jhering, Culpa in contrahendo, ů. 16 
32 Jhering, Culpa in contrahendo, ů. 14, 19, 21 
33 Jhering, Culpa in contrahendo, ů. 52 Ů.́ 
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6. ȼ ɚɨůɖ Űɞɡ Jhering əŬɘ ɖ ɡˊô ŬɡŰɞɨ ŭɘŬŰɡˊɤɗŮɑůŬ ɗŮɤɟɑŬ, ɏŭɤůŮ Űɖɜ Ŭűɞɟɛɐ ɔɘŬ 

ůɡɕɖŰɐůŮɘɠ ůŰɖ ɔŮɟɛŬɜɘəɐ ɜɞɛɘəɐ űɘɚɞɚɞɔɑŬ, ɤɠ ˊɟɞɠ Űɖɜ ɜɞɛɘəɐ űɨůɖ əŬɘ Űɞ 

ɔŮɜŮůɘɞɡɟɔɧ ɚɧɔɞ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ
34
, ɖ ɞˊɞɑŬ ˊɟɞůɏűŮɟŮ ůŰŬɗŮɟɐ 

ŭɞɔɛŬŰɘəɐ ɓɎůɖ ɔɘŬ Űɖɜ ˊŮɟŬɘŰɏɟɤ ŮˊŮɝŮɟɔŬůɑŬ Űɞɡ ɗŮůɛɞɨ Ŭˊɧ Űɖ ɔŮɟɛŬɜɘəɐ 

ɜɞɛɞɚɞɔɑŬ
35

. ɉŬɟŬəŰɖɟɘůŰɘəɐ ŮɑɜŬɘ ɖ ɔŮɜɘəɐ Ŭˊɞŭɞɢɐ Űɖɠ ɗŮɤɟɑŬɠ Űɖɠ culpa in 

contrahendo Ŭˊɧ Űɞɜ B. Windscheid
36

, ɞ ɞˊɞɑɞɠ ˊŬɟŬŰɖɟŮɑ ůɢŮŰɘəɎ ɧŰɘ ç[é] ˊɟɏˊŮɘ ɜŬ 

ɗɏůɤɛŮɜ Űɞɜ ɔŮɜɘəɧɜ əŬɜɧɜŬ, ɧŰɘ ˊŬɠ ůɡɛɓŬɚɚɧɛŮɜɞɠ ˊɟɏˊŮɘ ɜŬ ŮɡɗɨɜɖŰŬɘ ŭɘŬ ŰŬɠ 

Ůˊɘɕɖɛɑɞɡɠ ůɡɜŮˊŮɑŬɠ Űɖɠ ŭɘŬ Űɖɠ ŭɖɚɩůŮɤɠ ŬɡŰɞɨ ɔŮɜɜɖɗŮɑůɖɠ ˊŬɟɎ Űɤ ŮɜŬɜŰɑɤ 

ˊŮˊɞɘɗɐůŮɤɠ ˊŮɟɑ Űɖɠ əŰɐůŮɤɠ Ůɜɞɢɘəɞɨ ŭɘəŬɘɩɛŬŰɞɠ Ůə Űɖɠ ůɡɛɓɎůŮɤɠ, əŬɗɧůɞɜ ɖ 

əŰɐůɘɠ ŬɡŰɐ ŬˊɞəɚŮɑŮŰŬɘ Ůə ɚɧɔɞɡ ɞɜ ŬɔɜɞŮɑ əŬɘ ŭŮɜ ɡˊɞɢɟŮɞɨŰŬɘ ɜŬ ɔɘɔɜɩůəɖ ɞ 

ŮɜŬɜŰɑɞɠ
37
è. ȼ ŮəŮɑ ŮˊɘůŰɖɛɞɜɘəɐ əŬɘ ɜɞɛɞɚɞɔɘŬəɐ əɑɜɖůɖ ŭɟɞɛɞɚɧɔɖůŮ ŬɜŰɑůŰɞɘɢŮɠ 

ŮɝŮɚɑɝŮɘɠ ůŰɖɜ ˊɚŮɘɞɣɖűɑŬ Űɤɜ Ůɜɜɧɛɤɜ ŰɎɝŮɤɜ Űɤɜ əɟŬŰɩɜ Űɖɠ ɖˊŮɘɟɤŰɘəɐɠ 

Ⱥɡɟɩˊɖ, ɛŮŰŬɝɨ Űɤɜ ɞˊɞɑɤɜ əŬɘ  ɖ Ůɚɚɖɜɘəɐ ɜɞɛɘəɐ ůəɖɜɐ Űɞɡ ɜŮɞůɨůŰŬŰɞɡ ŰɧŰŮ 

Ůɚɚɖɜɘəɞɨ əɟɎŰɞɡɠ. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                
34 ȸɚ. ŭɘŬŰɡˊɤɗŮɑůŮɠ ŬˊɧɣŮɘɠ əŬɘ ɔŮɟɛŬɜɞɨɠ ůɡɔɔɟŬűŮɑɠ ůŮ ȾŬɛˊɑŰůɖɠ, ɄŮɟɑ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ 

Ůɡɗɨɜɖɠ, ů. 11 Ůˊ.Ŀ ũɘŬɜɜŬəɧˊɞɡɚɞɠ, ȼ Ůɡɗɨɜɖ əŬŰɎ Űɞ ůŰɎŭɘɞɜ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ, ȷȽȹ 1943, ů. 

401 Ůˊ. 
35 ȸɚ. ůɢŮŰɘəɐ ɜɞɛɞɚɞɔɑŬ Űɖɠ ˊŮɟɘɧŭɞɡ ůŮ ũɘŬɜɜŬəɧˊɞɡɚɞɠ, ȼ Ůɡɗɨɜɖ əŬŰɎ Űɞ ůŰɎŭɘɞɜ Űɤɜ 

ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ, ȷȽȹ 1943, ů. 403 Ůˊ. 
36 Windscheid B./ (ɇ. Kipp), ɆɨůŰɖɛŬ ɅɤɛŬɥəɞɨ ȹɘəŬɑɞɡ8, ɇɧɛ. ũô, Ä307, ů. 330, ůɖɛ. 5Ŀ ȸɚ. ɧɛɤɠ əŬɘ 

Űɘɠ ŮˊɘűɡɚɎɝŮɘɠ ɤɠ ˊɟɞɠ Űɖɜ ŭɘŮɡɟɡɛɏɜɖ ɏɜɜɞɘŬ Űɞɡ ˊŰŬɑůɛŬŰɞɠ ůŰɖɜ Ä315, ů. 385-386, ůɖɛ. 7  
37 Windscheid B./ (ɇ. Kipp), ɆɨůŰɖɛŬ ɅɤɛŬɥəɞɨ ȹɘəŬɑɞɡ8, ɇɧɛ. ũô, Ä307, ů. 330, ůɖɛ. 5Ŀ Ʉɟɓɚ. 

ȾŬɟŬəŬŰůɎɜɖɠ ůŮ ũŮɤɟɔɘɎŭɖ ï ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ Ɏɟɗɟ. 145 Ŭɟ. 1 ůŰɖɜ ˊŬɟŬˊɎɜɤ ůɖɛ. 4 
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ȽȽ. Ƀɘ ˊɟɞŮɟɔŬůɑŮɠ ɔɘŬ Űɖ ɗɏůɖ ůŮ ɘůɢɨ Űɞɡ ȷȾ əŬɘ ɖ əŬŰɎŰŬɝɖ Űɞɡ 

ˊɟɞůɡɛɓŬŰɘəɞɨ ˊŰŬɑůɛŬŰɞɠ ůŰɞ ůɨůŰɖɛŬ ŬůŰɘəɐɠ Ůɡɗɨɜɖɠ 

 

1. ȼ ůŰɎůɖ Űɖɠ Ůɚɚɖɜɘəɐɠ ɜɞɛɘəɐɠ ŮˊɘůŰɐɛɖɠ əŬɘ ɖ ůɨɜŰŬɝɖ Űɞɡ ȷȾ 

7. ȼ ˊɟŬəŰɘəɩɠ ˊɟɞůŬɜŬŰɞɚɘůɛɏɜɖ ɗŮɤɟɑŬ Űɞɡ Jhering əŬŰɏůŰɖ ɔɜɤůŰɐ ůŰɖɜ 

Ůɚɚɖɜɘəɐ ɜɞɛɘəɐ ŮˊɘůŰɐɛɖ əŬɘ ůŰŬŭɘŬəɎ ŮˊɖɟɏŬůŮ əŬɘ Űɖɜ Ůɚɚɖɜɘəɐ ɜɞɛɞɚɞɔɑŬ
38

, 

əŬɗɧůɞɜ ɞɘ ˊɟɩŰɞɘ ȾŬɗɖɔɖŰɏɠ ȷůŰɘəɞɨ ȹɘəŬɑɞɡ ˊɞɡ ŮɡŰɨɢɖůŮ ɜŬ ɏɢŮɘ ɖ ɉɩɟŬ (1837) 

əŬɘ ůɡɔəɟɘɛɏɜŬ, ɞ ɄŬɨɚɞɠ ȾŬɚɚɘɔɎɠ
39
, ɞ ɄɏŰɟɞɠ ɄŬˊŬɟɟɖɔɧˊɞɡɚɞɠ

40
 əŬɘ ɞ ȸŬůɑɚŮɘɞɠ 

Ƀɘəɞɜɞɛɑŭɖɠ, ɐŰŬɜ ŮɝɞɘəŮɘɤɛɏɜɞɘ ɛŮ Űɖ ŭɘŭŬůəŬɚɑŬ Űɤɜ ũŮɟɛŬɜɩɜ ɄŬɜŭŮəŰɘůŰɩɜ, Űɘɠ 

ɚɨůŮɘɠ Űɖɠ ɞˊɞɑŬɠ ɛŮŰɏűŮɟŬɜ ůŰɖɜ ɡˊɧ ůɨůŰŬůɖ Ůɚɚɖɜɘəɐ ɏɜɜɞɛɖ ŰɎɝɖ, əŬɗɩɠ əŬɘ 

ůŰɖɜ Ůɚɚɖɜɘəɐ ɜɞɛɘəɐ ůəɏɣɖ Űɖɠ ˊŮɟɘɧŭɞɡ ˊɞɡ ŬəɞɚɞɨɗɖůŮ
41

. ȽŭɘŬɑŰŮɟɖ ůɖɛŬůɑŬ 

ˊŬɟɞɡůɘɎɕŮɘ əŬɘ ɖ ŮɘůŬɔɤɔɐ ůŰɖɜ Ůɚɚɖɜɘəɐ ɜɞɛɘəɐ ŮˊɘůŰɐɛɖ Űɖɠ ɏɜɜɞɘŬɠ Űɞɡ 

ŬɟɜɖŰɘəɞɨ ŭɘŬűɏɟɞɜŰɞɠ
42
, ɖ ŮɟɛɖɜŮɑŬ Űɖɠ ɞˊɞɑŬɠ ŬəɞɚɞɡɗŮɑ ˊɘůŰɎ Űɞɡɠ ɞɟɘůɛɞɨɠ Űɞɡ 

Jhering əŬŰɎ Űɖɜ ŬˊɞŰɨˊɤůɖ Űɖɠ ɗŮɤɟɑŬɠ ˊŮɟɑ ˊŰŬɑůɛŬŰɞɠ əŬŰɎ Űɘɠ 

ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ. ɀɞɚɞɜɧŰɘ ŰŬ ůɢɏŭɘŬ Űɞɡ ȷȾ Űɞɡ 1870 əŬɘ Űɞɡ 1874 ŭŮɜ ˊŮɟɘŮɑɢŬɜ 

Ůɘŭɘəɏɠ ɐ ɔŮɜɘəɐ ŭɘɎŰŬɝɖ ŬɜŬűɞɟɘəɎ ɛŮ Űɖɜ ˊɟɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ
43

, ɖ ůɡůŰŬɗŮɑůŬ 

ɡˊɧ Űɞɡ ɜ. 4680/1930 ȺˊɘŰɟɞˊɐ əŬɘ ɘŭɑɤɠ ɞ ȺɘůɖɔɖŰɐɠ Űɤɜ ŭɘŬŰɎɝŮɤɜ Űɤɜ ũŮɜɘəɩɜ 

ȷɟɢɩɜ ũ. ɀŬɟɘŭɎəɖɠ, ŬɜŰɘɛŮŰɩˊɘůŬɜ Űɞ ˊɟɧɓɚɖɛŬ ˊɟɞűŬɜɩɠ ŮˊɖɟŮŬůɛɏɜɞɘ Ŭˊɧ Űɖɜ 

ŮˊɘůŰɖɛɞɜɘəɐ əɑɜɖůɖ əŬɘ ŰŬ ɜɞɛɞɚɞɔɘŬəɎ ůɡɛˊŮɟɎůɛŬŰŬ Űɞɡ ɔŮɟɛŬɜɘəɞɨ ŭɘəŬɑɞɡ
44

. 

ȼ ˊɟɞůˊɎɗŮɘŬ Űɞɡ ũ. ɀŬɟɘŭɎəɖ ɜŬ ůɡɜɞɣɑůŮɘ ŰŬ ůɡɛˊŮɟɎůɛŬŰŬ ŮˊɘůŰɐɛɖɠ əŬɘ 

ɜɞɛɞɚɞɔɑŬɠ ůŮ ɔŮɜɘəɐ ŭɘɎŰŬɝɖ ɡˊɧ Űɖ ɜɞɛɞŰŮɢɜɘəɐ ɛɞɟűɐ Űɖɠ ɔŮɜɘəɐɠ ɟɐŰɟŬɠ ɛŮ 

əŬŰŮɝɞɢɐɜ ŬűŬɘɟŮŰɘəɐ ŭɘŬŰɨˊɤůɖ ɡˊɐɟɝŮ ŬɟɘůŰɞŰŮɢɜɘəɐ: çȾŬŰɎ ŰŬɠ 

ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ ˊɟɞɠ ůɨɜŬɣɘɜ ůɡɛɓɎůŮɤɠ ɞɘ ůɡɜŬɚɚŬůůɧɛŮɜɞɘ ɡˊɞɢɟŮɞɨɜŰŬɘ ɜŬ 

ůɡɛˊŮɟɘűɏɟɤɜŰŬɘ əŬŰɎ ŰŬɠ ɡˊŬɔɞɟŮɨůŮɘɠ Űɖɠ əŬɚɐɠ ˊɑůŰɖɠ əŬɘ Űɤɜ ůɡɜŬɚɚŬəŰɘəɩɜ 

ɖɗɩɜ. Ƀ ɕɖɛɘɤɗŮɑɠ ŭɨɜŬŰŬɘ ɜŬ ɕɖŰɐůɖ Ůɨɚɞɔɞɜ Ŭˊɞɕɖɛɑɤůɘɜ, ŮɎɜ ŰɞɨŰɞ ŮˊɘɓɎɚɚŮŰŬɘ Ůə 

                                                
38 ȸɚ. ɘŭɑɤɠ ȷɄ 93/1939, Ūɏɛ. Ɂô, ů. 497 ɧˊɞɡ əŬɘ ˊɚɐɟɖɠ ŮˊŮɝɐɔɖůɖ əŬɘ ɡɘɞɗɏŰɖůɖ Űɖɠ ɗŮɤɟɑŬɠ 

ŬɡŰɐɠĿ ũɘŬ Űɖɜ Ůɜ ɚɧɔɤ ŬˊɧűŬůɖ ɓɚ. Ůˊɑůɖɠ ȾɞɡɛɎɜŰɞɠ,  ȺɟɛȷȾ Ɏɟɗɟ. 197-198, Ŭɟ. 11Ŀ ȾŬɛˊɑŰůɖɠ, 

ɄŮɟɑ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ, ů. 14 ůɖɛ. 16 ɛŮ ˊŮɟŬɘŰɏɟɤ ɜɞɛɞɚɞɔɘŬəɏɠ ˊŬɟŬˊɞɛˊɏɠĿ ȸɚ. Ůˊɑůɖɠ 

ȿɘŰɕŮɟɧˊɞɡɚɞɠ, ȼ ɜɞɛɞɚɞɔɑŬ ɤɠ ˊŬɟɎɔɤɜ ŭɘŬˊɚɎůŮɤɠ Űɞɡ ɘŭɘɤŰɘəɞɨ ŭɘəŬɑɞɡ, ů. 284-287, Ŭɟ. 90 ɧˊɞɡ 

əŬɘ ˊŬɟŬŰɖɟŮɑ ɧŰɘ ŰŬ ŮɚɚɖɜɘəɎ ŭɘəŬůŰɐɟɘŬ çɖůɗɎɜɗɖůŬɜ ŰŬ ɎŰɞˊŬ, Ůɘɠ ŰŬ ɞˊɞɑŬ əŬŰɏɚɖɔŮ Űɞ ɅɤɛŬɥəɧɜ 

ŭɑəŬɘɞɜ Ůɘɠ ŰŬɠ ˊŮɟɘˊŰɩůŮɘɠ ˊŰŬɑůɛŬŰɞɠ əŬŰɎ ŰŬɠ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ ɚɧɔɤ Űɤɜ əŮɜɩɜ, ŰŬ ɞˊɞɑŬ 

ŮɜŮűɎɜɘɕɞɜ Ŭɘ ŭɘŬŰɎɝŮɘɠ Űɞɡ, əŬɘ ˊɟɞůŮˊɎɗɖůŬɜ ɜŬ ŭɩůɞɡɜ ɚɨůŮɘɠ ŬɜŰŬˊɞəɟɘɜɞɛɏɜŬɠ Ůɘɠ Űɞ ˊŮɟɑ ŭɘəŬɑɞɡ 
ůɡɜŬɑůɗɖɛŬè. 
39

 ȾŬɚɚɘɔɎɠ, Ⱥɜɞɢɘəɧɜ ȹɑəŬɘɞɜ, Ä84 
40 ɄŬˊŬɟɟɖɔɧˊɞɡɚɞɠ, ũŮɜɘəŬɑ ȷɟɢŬɑ, ÄÄ262, 352Ŀ ɞ ɑŭɘɞɠ, Ⱥɜɞɢɘəɧɜ ȹɑəŬɘɞɜ, ÄÄ151, 154, 271 
41 ɇɟɘŬɜŰŬűɡɚɚɧˊɞɡɚɞɠ Ⱦ., Ⱥɚɚɖɜɘəɧɜ Ⱥɜɞɢɘəɧɜ ȹɑəŬɘɞɜ2, ũŮɜɘəɧɜ ɛɏɟɞɠ, ɇŮɨɢɞɠ ȷô, Ä6, ů. 162 Ůˊ.Ŀ 

ȸɚ. Ůˊɑůɖɠ Regelsberger - (ɛŰűɟ. ɀŬɟɘŭɎəɖ/ɄɟɎŰůɘəŬ), ũŮɜɘəŬɑ ȷɟɢŬɑ Űɞɡ ȹɘəŬɑɞɡ Űɤɜ ɄŬɜŭŮəŰɩɜ2, 

ɇɧɛ. ȽȽ, Ä140, ů. 180 ůɖɛ. 12, ů. 141 əŮɑɛŮɜɞ əŬɘ ůɖɛ. 2 
42 ȸɚ. ůɢŮŰ. ɀɞɛűŮɟɎŰɞɡ ȷɜŰ., Ⱥɜɞɢɘəɧɜ ȹɑəŬɘɞɜ,  ÄÄ7, 46, 154 Ůˊ. əŬɘ Űɖ ɛɞɜɞɔɟŬűɑŬ Űɞɡ Ɂ. ŪɖɓŬɑɞɡ, 

ɄŮɟɑ Űɞɡ ŬɟɜɖŰɘəɞɨ Űɖɠ ůɡɛɓɎůŮɤɠ ŭɘŬűɏɟɞɜŰɞɠ, 1931, ɧˊɞɡ əŬɘ ŮˊɘűɡɚɎɝŮɘɠ əŬŰɎ Űɖɠ ˊŬɟŬˊɎɜɤ 

ɗŮɤɟɑŬɠĿ ȷɜŰɑůŰɞɘɢŬ əɟɘŰɘəɧɠ ɞ ȾɞɡɛɎɜŰɞɠ, ȺɟɛȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 77 ç[é] ŭɖɛɘɞɨɟɔɖɛŬ Ůɜ 

ˊɞɚɚɞɑɠ ɛɎŰŬɘɞɜ Űɖɠ ˊŬɜŭŮəŰɘůŰɘəɐɠ ůɢɞɚŬůŰɘəɐɠ [é]èĿ ȿɘŰɕŮɟɧˊɞɡɚɞɠ, ȼ ɜɞɛɞɚɞɔɑŬ ɤɠ ˊŬɟɎɔɤɜ 

ŭɘŬˊɚɎůŮɤɠ Űɞɡ ɘŭɘɤŰɘəɞɨ ŭɘəŬɑɞɡ, ů. 285-286Ŀ ɀɘɢŬɖɚɑŭɖɠ-ɁɞɡɎɟɞɠ, ɆɡɜɏˊŮɘŬɘ Űɞɡ ŭɧɚɞɡ ˊŮɟɑ Űɖɜ 

əŬŰɎɟŰɘůɘɜ ůɡɛɓɎůŮɤɠ, ȺȺɁ 1946, ů. 214 ůɖɛ. 28Ŀ Windscheid B./ (ɇ. Kipp), ɆɨůŰɖɛŬ ɅɤɛŬɥəɞɨ 
ȹɘəŬɑɞɡ8, ɇɧɛ. ũô, Ä307, ů. 328 Ůˊ., 329 əŮɑɛŮɜɞ əŬɘ Űɖɜ ŮəŮɑ ůɖɛ. 5 
43 ȾŬɛˊɑŰůɖɠ, ɄŮɟɑ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ, ů. 47 
44 ũɘŬɜɜŬəɧˊɞɡɚɞɠ, ȼ Ůɡɗɨɜɖ əŬŰɎ Űɞ ůŰɎŭɘɞɜ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ, ȷȽȹ 1943, ů. 410 Ůˊ.Ŀ 

ɀŬɟɘŭɎəɖɠ, ȷɘŰɘɞɚɞɔɘəɐ ɏəɗŮůɘɠ ŮɘůɖɔɖŰɞɨ, ů. 216 ɧˊɞɡ ˊŬɟŬŰɖɟŮɑ çȺɑɜŬɘ ɔɜɤůŰŬɑ Ŭɘ ŭɘŮɝŬɢɗŮɑůŬɘ 

ůɡɕɖŰɐůŮɘɠ, ˊŮɟɑ Űɞɡ Ŭɜ, ɡˊɧ Űɞ əɟɎŰɞɠ Űɞɡ ɘůɢɨɞɜŰɞɠ ŭɘəŬɑɞɡ, ɔŮɜɜɎŰŬɘ ɡˊɞɢɟɏɤůɘɠ ˊɟɞɠ Ŭˊɞɕɖɛɑɤůɘɜ 

ŭɘŬ culpa in contrahendo.è 
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ɚɧɔɤɜ ŮˊɘŮɘəŮɑŬɠ əŬɘ ŮɑŰŮ ůɡɜɐűɗɖ ůɨɛɓŬůɘɠ ŮɑŰŮ ɛɖ. ɇɞ ˊɟɞɠ Ŭˊɞɕɖɛɑɤůɘɜ ŭɘəŬɑɤɛŬ 

ŬˊɞůɓɏɜɜɡŰŬɘ ɛŮŰɎ ˊŬɟɏɚŮɡůɘɜ ɏŰɞɡɠ Ŭˊɧ Űɖɠ ůɡɜɎɣŮɤɠ Űɖɠ ůɡɛɓɎůŮɤɠ ɐ Űɞɡ Űɏɚɞɡɠ 

Űɞɡ ɏŰɞɡɠ əŬŰɎ Űɞ ɞˊɞɑɞ ŭɘŮəɧˊɖůŬɜ Ŭɘ ˊɟɞɠ ůɨɜŬɣɘɜ ŬɡŰɐɠ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ
45
è. ɀŮ 

Űɖɜ ˊŬɟŬˊɎɜɤ ŭɘŬŰɨˊɤůɖ Űɞɡ Ɏɟɗɟɞɡ 90 Űɞɡ ɄɟɞůɢŮŭɑɞɡ, ɞ ŮɚɚȷȾ, ɛŮ ˊɟɞűŬɜɐ 

əŬɘɜɞŰɧɛɞ ŭɘɎɗŮůɖ ɏɜŬɜŰɘ Űɤɜ ɚɞɘˊɩɜ ŮɡɟɤˊŬɥəɩɜ əɤŭɘəɞˊɞɘɐůŮɤɜ, ŭɘŮɡɟɨɜŮɘ Űɞ 

ˊŮŭɑɞ ŮűŬɟɛɞɔɐɠ Űɞɡ ˊɟɞůɡɛɓŬŰɘəɞɨ ˊŰŬɑůɛŬŰɞɠ əŬɘ ůŮ ˊŮɟɘˊŰɩůŮɘɠ ˊɞɡ ŭŮɜ 

ŮɛˊɑˊŰɞɡɜ ůŰɖɜ əŬŰŬůəŮɡɐ Űɖɠ culpa in contrahendo. ɇɞɨŰɞ əŬɗɧůɞɜ ˊɟɧɗŮůɖ Űɤɜ 

ɆɡɜŰŬəŰɩɜ, ɡˊɐɟɝŮ ɛŮŰŬɝɨ Ɏɚɚɤɜ, ɖ ɘůɞɟɟɞˊɖɛɏɜɖ ůɨɕŮɡɝɖ Űɖɠ Ŭɟɢɐɠ Űɖɠ ɘŭɘɤŰɘəɐɠ 

ŬɡŰɞɜɞɛɑŬɠ əŬɘ Űɖɠ əŬɚɧˊɘůŰɖɠ ůɡɛˊŮɟɘűɞɟɎɠ əŬŰɎ Űɞ ˊɟɞůɡɛɓŬŰɘəɧ ůŰɎŭɘɞ. 

ɄŬɟŬŰɖɟŮɑ ɢŬɟŬəŰɖɟɘůŰɘəɎ ɞ ũ. ɀŬɟɘŭɎəɖɠ ůŰɖɜ ȷɘŰɘɞɚɞɔɘəɐ ɏəɗŮůɖ Űɞɡ ȺɘůɖɔɖŰɐ 

ɧŰɘ çŰɞ Ŭɛűɑɓɞɚɞɜ Űɖɠ ɡˊɎɟɝŮɤɠ ˊŬɟɞɛɞɑŬɠ Ŭɟɢɐɠ Ůɜ Űɤ ɘůɢɨɞɜŰɘ ŭɘəŬɑɤ (Ůɜɜ. ɗŮɤɟɑŬ 

Űɖɠ culpa in contrahendo), Űɞ ɞˊɞɑɞɜ ɛɎɚɘůŰŬ ŭŮ ŭɘůŰɎɕŮɘ ɜŬ ŬɜŬɔɟɎɣɖ, ɧŰɘ Ůɘɠ Ůɘŭɘəɐɜ 

ˊŮɟɑˊŰɤůɘɜ ɏɝŮůŰɘɜ Ŭɚɚɐɚɞɡɠ ˊŮɟɘɔɟɎűŮɘɜ
46
, ŬɜŬɔəɎɕŮɘ Űɞɡɠ ůɡɜŬɚɚŬůůɞɛɏɜɞɡɠ ɜŬ 

əŬŰɏɟɢɞɜŰŬɘ Ůɘɠ ŰŬ ˊŮŭɑŬ Űɖɠ ɣŮɡŭɞɚɞɔɑŬɠ əŬɘ ˊŬɔɘŭŮɨůŮɤɠ, ɜŬ ŮɝŬɑɟɤɜŰŬɘ ŭŮ Ůɘɠ Űɞ 

ɨɣɞɠ Űɖɠ əŬɚɐɠ ˊɑůŰŮɤɠ ɛɧɜɞɜ Ŭˊɧ Űɖɠ ůɡɜŰŮɚɏůŮɤɠ Űɖɠ ůɡɛɓɎůŮɤɠ. ɋɠ ŮɎɜ ɖ əŬɚɐ 

ˊɑůŰɘɠ ɜŬ ɛɖ ŮɑɜŬɘ ŬˊɧɚɡŰɞɠ əŬɘ ŮɜɘŬɑŬ, ɖ ŭŮ ˊɟɞůɡɛɓŬŰɘəɐ ŮˊŬűɐ əŬɘ ůɢɏůɘɠ Űɤɜ 

ůɡɜŬɚɚŬůůɞɛɏɜɤɜ ɜŬ ŬˊɞŰŮɚɐ əŬŰɎůŰŬůɘɜ ŬůɨɚɚɖˊŰɞɜ ɡˊɧ Űɞɡ ŭɘəŬɑɞɡ əŬɘ Űɖɠ ɖɗɘəɐɠ. 

Ƀ ɜɞɛɞɗɏŰɖɠ ŬɜŰɘɛŮŰɤˊɑɕɤɜ Űɞ ɕɐŰɖɛŬ ŭŮɜ ˊɟɏˊŮɘ ɜŬ ŭɘůŰɎůɖ, ɧˊɤɠ ŬɜŬɔɟɎɣɖ ɗŮŰɘəɐɜ 

ŭɘɎŰŬɝɖɜ ɡˊɞɢɟŮɞɨůŬ Ůɘɠ Ŭˊɞɕɖɛɑɤůɘɜ ŮəŮɑɜɞɜ, ɧůŰɘɠ əŬŰɎ ŰŬɠ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ 

űɏɟŮŰŬɘ əŬŰɎ Űɟɧˊɞɜ ŬɜŰɘəŮɑɛŮɜɞɜ Ůɘɠ Űɖɜ əŬɚɐɜ ˊɑůŰɘɜ əŬɘ ŰŬ ůɡɜŬɚɚŬəŰɘəɎ ɐɗɖ
47
è. 

ɀɞɚɞɜɧŰɘ çɖ ŭɘɎŰŬɝɘɠ ŬɡŰɐ əŬɘ ɤɠ ŭɘŭŬəŰɘəɐ ŮɘůɏŰɘ Ŭɟɢɐ ɗŬ Ŭˊɞɓɐ ɤűɏɚɘɛɞɠ
48
è, ŭŮɜ 

ŬˊɞŰŮɚŮɑ ɖɗɘəɧ Ŭˊɚɩɠ ˊŬɟɎɔɔŮɚɛŬ, ŬɚɚɎ, ŬɜŰɑɗŮŰŬ, ŬɜŬɔɎɔŮɘ Űɘɠ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ 

əŬɘ Űɖɜ ŮɛˊɘůŰɞůɨɜɖ ˊɞɡ ŭɖɛɘɞɡɟɔŮɑŰŬɘ ɛŮŰŬɝɨ Űɤɜ ɛŮɟɩɜ ůŮ ˊɖɔɐ ɡˊɞɢɟŮɩůŮɤɜ əŬɘ 

ŮɘŭɘəɧŰŮɟŬ ůŮ ɜɧɛɘɛɞ ɚɧɔɞ Ůɡɗɨɜɖɠ ŮɜŰɧɠ Űɞɡ ůɡůŰɐɛŬŰɞɠ ŬůŰɘəɐɠ Ůɡɗɨɜɖɠ Űɞɡ 

Ůɚɚɖɜɘəɞɨ ȷůŰɘəɞɨ ȾɩŭɘəŬ
49

.  

 

 

 

 

 

 

 

                                                
45 ȸɚ. Ɏɟɗɟɞ 90 Űɞɡ ɄɟɞůɢŮŭɑɞɡ Űɞɡ ȺɘůɖɔɖŰɐ, ů. 93 
46 ȸɚ. ȸŬů 10.4.16 (4) çȺˊɑ Űɖɠ ˊɟɎůŮɤɠ əŬɘ Űɖɠ ŬɔɞɟŬůɑŬɠ ɏɝŮůŰɘɜ əŬŰɎ űɨůɘɜ Ŭɚɚɐɚɞɡɠ Ůɜ Űɤ ŰɘɛɐɛŬŰɘ 

ˊŮɟɘɔɟɎűŮɘɜ Űɞɡɠ ůɡɜŬɚɚɎůůɞɜŰŬɠèĿ ɄŬɜŭ. 19.2. 22 (3)Ŀ ȸŬů. 10.3.36Ŀ ȺɔɔɨŰŮɟŬ, ȾŬɚɚɘɔɎ, ɆɨůŰɖɛŬ 

ɅɤɛŬɥəɞɨ ȹɘəŬɑɞɡ, ɇɧɛ. ũ, ů. 351Ŀ ȿɘŰɕŮɟɧˊɞɡɚɞɡ, ȼ ɜɞɛɞɚɞɔɑŬ ɤɠ ˊŬɟɎɔɤɜ ŭɘŬˊɚɎůŮɤɠ Űɞɡ 

ɘŭɘɤŰɘəɞɨ ŭɘəŬɑɞɡ, Ä75Ŀ ɄŬˊŬɜŰɤɜɑɞɡ, ȼ əŬɚɐ ˊɑůŰɘɠ Ůɘɠ Űɞ ŬůŰɘəɧɜ ŭɑəŬɘɞɜ, ů. 165Ŀ Ʉɟɓɚ. ɧɛɤɠ 

çὣɣŮɡŭŮ⁞ɜ əŬŰɎ Űɐɜ ὣɔɞɟɎɜè əŬɘ çɇɞɨɠ ᾑɢɗɡɞˊɩɚŬɠ ɛɐ ₀ŬɑɜŮɘɜ Űɞɨɠ ᾑɢɗ₁ɠ ůŬˊɟɞɨɠè Űɖɠ ůɞɚɩɜɘŬɠ 

ɜɞɛɞɗŮůɑŬɠ (ɓɚ. ůɢŮŰ. Ɂ. ɄŬˊˊŬŭɞɨəŬ, Ƀ Ɇɧɚɤɜ, ȷɟɢŬɑɞɜ Ⱥɚɚɖɜɘəɧɜ ȹɑəŬɘɞɜ, 1844, ů. 177-178). 
47 ɀŬɟɘŭɎəɖɠ, ȷɘŰɘɞɚɞɔɘəɐ ɏəɗŮůɘɠ ŮɘůɖɔɖŰɞɨ, ů. 218 
48 ɀŬɟɘŭɎəɖɠ, ȷɘŰɘɞɚɞɔɘəɐ ɏəɗŮůɘɠ ŮɘůɖɔɖŰɞɨ, ů. 218 çȾŬɘ ŰŬ ůɡɜŬɚɚŬəŰɘəɎ ɐɗɖ ɗŬ ŮɝɡɔɘɎɜɖ əŬɘ ɗŬ 

ůɡɜŰŮɚɏůŮɘ ˊɟɞůɏŰɘ Ůɘɠ Űɖɜ ŮɝŬűɎɜɘůɘɜ Űɖɠ ŬɜŰɘɚɐɣŮɤɠ Űɖɠ ŰŬɡŰɘɕɞɨůɖɠ Űɖɜ ˊɞɜɖɟɑŬɜ ɛŮ Űɖɜ ŮɡűɡȶŬɜ.èĿ 

Ʉɟɓɚ. Űɞ ŬɝɑɤɛŬ çEin Mann! Ein Wort!è əŬɘ Űɖɜ ŮɡŬɔɔŮɚɘəɐ ɟɐůɖ çίůŰɤ ŭ ̓̀ᾢ ɚɧɔɞɠ ᾮɛəɜ ɜŬῑ ɜŬɑ, ɞᾯ 

ɞᾱȚ Űΐ ŭ̓̀ ˊŮɟɘůůΐɜ ŰɞɨŰɤɜ έə Űɞ₁ ˊɞɜɖɟɞ₁ έůŰɘɜè (ɀŬŰɗ. 5, 37). ȸɚ. ůɢŮŰ. ɀˊŬɟɛˊŬɚɘɎɠ, ȼ əŬŰɎ ŰŬ 

ɎɟɗɟŬ 197 əŬɘ 198 Ůɡɗɨɜɖ Ůə Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ, Ɂɞȸ 1974, ů. 736 ȽȽ 
49 ȾɞɡɛɎɜŰɞɠ, ȺɟɛȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 12 
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2. ɇŬ ɎɟɗɟŬ 197 ï 198  ȷȾ 

8. ɇɞ Ɏɟɗɟɞ 90 Űɞɡ ɄɟɞůɢŮŭɑɞɡ ŰɟɞˊɞˊɞɘɐɗɖəŮ Ůə ɜɏɞɡ Ŭˊɧ Űɞ Ɇɢɏŭɘɞ Űɖɠ 

ɆɡɜŰŬəŰɘəɐɠ ȺˊɘŰɟɞˊɐɠ. ɆɡɔəŮəɟɘɛɏɜŬ, ɖ ˊɟɩŰɖ ˊŬɟɎɔɟŬűɞɠ ŬɡŰɞɨ, ɖ ŮɝŮɘŭɘəŮɨɞɡůŬ 

Űɖɜ ɡˊɞɢɟɏɤůɖ ŭɘŬˊɟŬɔɛɎŰŮɡůɖɠ əŬŰɎ Űɘɠ ŮˊɘŰŬɔɏɠ Űɖɠ əŬɚɐɠ ˊɑůŰɖɠ əŬɘ Űɤɜ 

ůɡɜŬɚɚŬəŰɘəɩɜ ɖɗɩɜ ˊŬɟɏɛŮɘɜŮ ɤɠ ŮɑɢŮ, ɢɤɟɑɠ űɟŬůŰɘəɏɠ ɛŮŰŬɓɞɚɏɠ
50
. ȷɜŰɑɗŮŰŬ, 

ůɖɛŬɜŰɘəɏɠ ŭɘŬűɞɟɏɠ ˊŬɟŬŰɖɟɞɨɜŰŬɘ ɤɠ ˊɟɞɠ Űɘɠ ŮˊɧɛŮɜŮɠ ŭɨɞ ˊŬɟŬɔɟɎűɞɡɠ Űɞɡ 

Ɏɟɗɟɞɡ 90. ȺɘŭɘəɧŰŮɟŬ, ɖ ɆɡɜŰŬəŰɘəɐ ȺˊɘŰɟɞˊɐ, ŬˊŬɚŮɑűɞɜŰŬɠ Űɖ ůɢŮŰɘəɐ ˊɟɧɓɚŮɣɖ 

ŬɜŬűɞɟɘəɎ ɛŮ Űɖ ŭɡɜŬŰɧŰɖŰŬ ŮˊɘŭɑəŬůɖɠ Ůɨɚɞɔɖɠ Ŭˊɞɕɖɛɑɤůɖɠ ɔɘŬ ɚɧɔɞɡɠ ŮˊɘŮɑəŮɘŬɠ, 

ɡɘɞɗŮŰŮɑ Űɖ ɚɨůɖ Űɖɠ ˊɚɐɟɞɡɠ ŬˊɞəŬŰɎůŰŬůɖɠ Űɖɠ ɕɖɛɑŬɠ, ɞɟɑɕɞɜŰŬɠ ɧŰɘ çɃ əŬŰɎ ŰŬɠ 

ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ Ůə ˊŰŬɑůɛŬŰɞɠ ŮˊŮɜŮɔəɩɜ ɕɖɛɑŬɜ Ůɘɠ Űɞɜ ɏŰŮɟɞɜ ɡˊɞɢɟŮɞɨŰŬɘ Ůɘɠ 

Ŭˊɞɕɖɛɑɤůɘɜ, ŮɑŰŮ ůɡɜɐűɗɖ ɖ ůɨɛɓŬůɘɠ ŮɑŰŮ ɛɖ
51
è. ɀŮ Űɖɜ ɑŭɘŬ ŭɘɎŰŬɝɖ, ɖ ɨˊŬɟɝɖ 

ɡˊŬɘŰɘɧŰɖŰŬɠ ˊɟɞůŰɑɗŮŰŬɘ ɟɖŰɎ ɤɠ ˊɟɞɦˊɧɗŮůɖ ɔɘŬ Űɖɜ ɑŭɟɡůɖ Űɖɠ Ůɡɗɨɜɖɠ
52
. ɋɠ 

ˊɟɞɠ Űɖɜ ˊŬɟŬɔɟŬűɐ Űɖɠ Ŭɝɑɤůɖɠ, Űɞ ůɨɜŰɞɛɞ ɢɟɞɜɘəɧ ŭɘɎůŰɖɛŬ Űɞɡ Ůɜɧɠ ɏŰɞɡɠ 

ůɨɛűɤɜŬ ɛŮ Űɖɜ Ŭɟɢɘəɐ ɟɨɗɛɘůɖ Űɞɡ ɆɢŮŭɑɞɡ, ŬɜŰɘəŬɗɑůŰŬŰŬɘ ɛɏůɤ ŬɜɎɚɞɔɖɠ 

ŮűŬɟɛɞɔɐɠ Űɖɠ ŭɘɎŰŬɝɖɠ ɔɘŬ Űɘɠ ŬŭɘəɞˊɟŬɝɑŮɠ
53

. ȾŬŰɎ Űɖɜ ŰŮɚɘəɐ ŭɘŬŰɨˊɤůɖ, Űɞ 

Ɏɟɗɟɞ 85 Űɞɡ ɆɢŮŭɑɞɡ ˊŬɟɏɛŮɘɜŮ űɟŬůŰɘəɎ ŬɛŮŰɎɓɚɖŰɞ. ȼ ȺˊɘŰɟɞˊɐ, ŮɜŰɞɨŰɞɘɠ, 

ŬˊɞűɎůɘůŮ Űɖ ŭɘɎůˊŬůɖ Űɖɠ ɔŮɜɘəɐɠ ŭɘɎŰŬɝɖɠ ŬɜŬűɞɟɘəɎ ɛŮ Űɖɜ Ůɡɗɨɜɖ Ŭˊɧ Űɘɠ 

ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ ůŮ ŭɨɞ ŬɡŰɞŰŮɚɐ ɎɟɗɟŬ, Ůə Űɤɜ ɞˊɞɑɤɜ Űɞ Ɏɟɗɟɞ 197 ůɡɜɘůŰɎ 

ɔŮɜɘəɐ ɟɐŰɟŬ, ɖ ɞˊɞɑŬ ŮɛˊŮɟɘɏɢŮɘ Űɞɜ ˊɟɤŰŮɨɞɜŰŬ əŬɜɧɜŬ ŭɘəŬɑɞɡ, Űɞ ŭŮ Ɏɟɗɟɞ 198 

ˊŮɟɘɔɟɎűŮɘ Űɘɠ ɏɜɜɞɛŮɠ ůɡɜɏˊŮɘŮɠ ˊɞɡ ɏˊɞɜŰŬɘ Űɖɠ ˊŬɟŬɓɑŬůɖɠ Űɞɡ əŬɜɧɜŬ Ůə Űɞɡ 

Ɏɟɗɟɞɡ 197.  ɀŮ Űɖɜ ˊŬɟŬˊɎɜɤ Ůˊɘɚɞɔɐ əŬɘ ɘŭɑɤɠ ɛɏůɤ Űɖɠ ŮɜůɤɛɎŰɤůɖɠ ůŰɞɜ 

əŬɜɧɜŬ Űɞɡ Ɏɟɗɟɞɡ 197 ŬɧɟɘůŰɤɜ ɜɞɛɘəɩɜ Ůɜɜɞɘɩɜ ŮɝŬɘɟŮŰɘəɎ ŮɨˊɚŬůŰɤɜ (əŬɚɐ 

ˊɑůŰɖ, ůɡɜŬɚɚŬəŰɘəɎ ɐɗɖ), ɞ ɏɚɚɖɜŬɠ ɜɞɛɞɗɏŰɖɠ ŮˊɘŰɡɔɢɎɜŮɘ ɜŬ ŬˊɞŰɡˊɩůŮɘ ɛŮ Űɖɜ 

ŬɜŬɔəŬɑŬ ŮɡɟɨŰɖŰŬ əŬɘ ˊɚɖɟɧŰɖŰŬ Űɖɜ ŬˊŬɘŰɞɨɛŮɜɖ əŬŰɎ Űɞ ůŰɎŭɘɞ Űɤɜ 

ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ ůɡɛˊŮɟɘűɞɟɎ
54
, ŬˊɞűŮɨɔɞɜŰŬɠ ɜŬ ŭɩůŮɘ ɞ ɑŭɘɞɠ ɞɟɘůɛɞɨɠ ɐ ŬəɧɛŬ 

əŬɘ ɜŬ ˊŬɟŬɗɏůŮɘ ŮɜŭŮɘəŰɘəɩɠ əɟɘŰɐɟɘŬ əŬɗɞɟɘůɛɞɨ Űɞɡ ůɢŮŰɘəɞɨ ɛɏŰɟɞɡ
55

.  ȺɝɎɚɚɞɡ, 

                                                
50 ȯɟɗɟɞ 197 ȷȾ (ɜ.ŭ. 7/10 ɀŬȶɞɡ 1946) çȾŬŰɎ ŰŬɠ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ ˊɟɞɠ ůɨɜŬɣɘɜ ůɡɛɓɎůŮɤɠ, ŰŬ 

ɛɏɟɖ ɞűŮɑɚɞɡůɘɜ ŬɛɞɘɓŬɑɤɠ Űɖɜ Ůə Űɖɠ əŬɚɐɠ ˊɑůŰŮɤɠ əŬɘ Űɤɜ ůɡɜŬɚɚŬəŰɘəɩɜ ɖɗɩɜ ɡˊŬɔɞɟŮɡɧɛŮɜɖɜ 

ůɡɛˊŮɟɘűɞɟɎɜèĿ Ʉɟɓɚ. Ɏɟɗɟɞ 222 ȷȾ/1945 (ɜ. 777/1945) çȾŬŰɎ ŰŬɠ ˊɟɞɠ ůɨɜŬɣɘɜ ůɡɛɓɎůŮɤɠ 

ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ, ɞɘ ůɡɜŬɚɚŬůůɧɛŮɜɞɘ ɡˊɞɢɟŮɞɨɜŰŬɘ ɜŬ ůɡɛˊŮɟɘűɏɟɞɜŰŬɘ əŬŰɎ ŰŬɠ ɡˊŬɔɞɟŮɨůŮɘɠ Űɖɠ 

əŬɚɐɠ ˊɑůŰŮɤɠ əŬɘ ŰŬ ɏɗɖ Űɤɜ ůɡɜŬɚɚŬɔɩɜè 
51 ȸɚ. Ɇɢɏŭɘɞ ɆɡɜŰȺˊ, ů. 285 
52

 ɀɞɚɞɜɧŰɘ ɖ ůɢŮŰɘəɐ ˊŬɟɎɚŮɘɣɖ Űɞɡ ɆɢŮŭɑɞɡ ŭŮɜ ŬˊɏɓɚŮˊŮ ůŰɖɜ əŬɗɘɏɟɤůɖ ŬɜŰɘəŮɘɛŮɜɘəɐɠ ŮɡɗɨɜɖɠĿ 

ȸɚ. ůɢŮŰ. ȾŬɛˊɑŰůɖɠ, ɄŮɟɑ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ, ů. 50 ůɖɛ. 7  
53 ȯɟɗɟ. 555 Ůŭ. 1 Űɞɡ ɆɢŮŭɑɞɡ, ˊɟɓɚ. 937 ȷȾĿ ɓɚ. ůɢŮŰ. Ɇɢɏŭɘɞ ɆɡɜŰȺˊ, ů. 309, Ŭɟɘɗ. 30Ŀ ȸɚ. ɧɛɤɠ Űɖ 

ɚɨůɖ Űɞɡ Ɏɟɗɟ. 223 Ä2 ȷȾ/1945, ůɨɛűɤɜŬ ɛŮ Űɖɜ ɞˊɞɑŬ çɃ ŮəɎůŰɞŰŮ ɓŬɗɛɧɠ ˊŰŬɑůɛŬŰɞɠ əŬɘ ɞ ɢɟɧɜɞɠ 

ˊŬɟŬɔɟŬűɐɠ əɟɑɜɞɜŰŬɘ Ůə Űɖɠ ůɡɛɓɎůŮɤɠ, ɐŰɘɠ ůɡɜɐűɗɖ ɐ ŮˊɟɧəŮɘŰɞ ɜŬ ůɡɜŬűɗɐ.è 
54 ȺˊɘŰɟɏˊɞɜŰŬɠ ɛɏůɤ Űɖɠ ŮɝŮɘŭɑəŮɡůɖɠ Űɤɜ ŬɧɟɘůŰɤɜ ɜɞɛɘəɩɜ Ůɜɜɞɘɩɜ ˊɞɡ ɛŮŰŬɢŮɘɟɑɕŮŰŬɘ Űɖɜ 

ˊŮɟŬɘŰɏɟɤ ŭɘɎˊɚŬůɖ Űɞɡ ŭɘəŬɑɞɡ Ŭˊɧ Űɖ ɜɞɛɞɚɞɔɑŬ əŬɘ ˊŬɟɎɚɚɖɚŬ ŭɘŬůűŬɚɑɕɞɜŰŬɠ Űɖɜ ˊɚɖɟɧŰɖŰŬ Űɖɠ 

ɟɨɗɛɘůɖɠ əŬɘ Űɖɜ ɘəŬɜɧŰɖŰŬ ˊɟɞůŬɟɛɞɔɐɠ ŬɡŰɐɠ ůŰɘɠ ŮəɎůŰɞŰŮ ůɡɜŬɚɚŬəŰɘəɏɠ ŬɜɎɔəŮɠ ɓɚ. ůɢŮŰ. 

ɇůɞɚŬəɑŭɖɠ, ȼ ˊɟɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ ůŰɞ ůɨůŰɖɛŬ Űɞɡ ȷůŰɘəɞɨ ȾɩŭɘəŬ, Ⱥűȷȹ 3/2009, ů. 266 
55 ȿɨůɖ, ɖ ɞˊɞɑŬ ŬəɞɚɞɡɗɐɗɖəŮ Ŭˊɧ ŰŬ ŬɜŰɑůŰɞɘɢŬ ɎɟɗɟŬ ȽȽ. 3:301 (4) DCFRĿ 2:301 (3) PECLĿ 2.1.15 

(3) UNIDROIT. ɇɖɜ ˊŮɟɘˊŰɤůɘɞɚɞɔɘəɐ ˊɟɞůɏɔɔɘůɖ ŬəɞɚɞɨɗɖůŮ Ůɜ ɛɏɟŮɘ əŬɘ Űɞ Ɏɟɗɟɞ 223 Űɞɡ 
ȷȾ/1945 (ɜ. 777/1945), ůɨɛűɤɜŬ ɛŮ Űɞ ɞˊɞɑɞ çɃ əŬŰɎ ŰŬɠ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ ɡˊŬɘŰɑɤɠ ɕɖɛɘɩůŬɠ 

ɏŰŮɟɞɜ, ɘŭɑŬ ŭɘɧŰɘ ŭŮɜ ŬˊŮəɎɚɡɣŮɜ Ůɘɠ ŬɡŰɧɜ əɟɑůɘɛŬ ůɖɛŮɑŬ, ŰŬ ɞˊɞɑŬ ŮɔɜɩɟɘɕŮɜ ɐ ɩűŮɘɚŮ ɜŬ ɔɜɤɟɑɕɖ, 

ɡˊɞɢɟŮɞɨŰŬɘ Ůɘɠ Ŭˊɞɕɖɛɑɤůɘɜ, ŮɑŰŮ ůɡɜɐűɗɖ ɖ ůɨɛɓŬůɘɠ ŮɑŰŮ ɛɖ, ŮɑŰŮ ɖ ůɡɜŬűɗŮɑůŬ ůɨɛɓŬůɘɠ ŮɑɜŬɘ Ɏəɡɟɞɠ 

ŮɑŰŮ ɛɖè. ɋůŰɧůɞ, ɖ Ŭɝɘɞˊɞɑɖůɖ əŬɘ Ůŭɩ ŬɧɟɘůŰɤɜ ɜɞɛɘəɩɜ Ůɜɜɞɘɩɜ (çəɟɑůɘɛŬ ůɖɛŮɑŬè), ŮˊɘɓŮɓŬɘɩɜŮɘ 

Űɖɜ ˊɟɧɗŮůɖ Űɤɜ ɇɟɘŬɜŰŬűɡɚɚɧˊɞɡɚɞɡ/ɀŬɟɘŭɎəɖ ɔɘŬ ɡɘɞɗɏŰɖůɖ Űɖɠ ɛŮɔŬɚɨŰŮɟɖɠ ŭɡɜŬŰɐɠ ŮɡɟɨŰɖŰŬɠ 

əŬŰɎ Űɖ ŭɘŬŰɨˊɤůɖ Űɤɜ ůɢŮŰɘəɩɜ əŬɜɧɜɤɜ.  
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ɖ ɏɚɚŮɘɣɖ ɜɞɛɞɗŮŰɘəɩɜ ˊɟɞŰɨˊɤɜ
56
, əŬɗɘůŰɎ Űɞ ůɢŮŰɘəɧ ŮɔɢŮɑɟɖɛŬ ŮɝŬɘɟŮŰɘəɎ 

əŬɘɜɞŰɧɛɞ: ç[...] ɞ ȷůŰɘəɧɠ Ⱦɩŭɘɝ ɡˊɐɟɝŮ Űɞ ˊɟɩŰɞɜ ɜɞɛɞɗɏŰɖɛŬ, ɧˊŮɟ əŬɗɘɏɟɤůŮ ŭɘŬ 

ɟɖŰɩɜ ŭɘŬŰɎɝŮɤɜ Űɖɜ ˊɟɞůɡɛɓŬŰɘəɐɜ Ůɡɗɨɜɖ
57
è, əŬɘ ɛɎɚɘůŰŬ ůŮ Ůˊɞɢɐ əŬŰɎ Űɖɜ 

ɞˊɞɑŬ, Űɞ ŭɧɔɛŬ Űɖɠ culpa in contrahendo ŭŮɜ ɏɢŮɘ ŮɘůɏŰɘ ŬˊɞəɟɡůŰŬɚɚɤɗŮɑ ˊɚɐɟɤɠ 

ůŰɖɜ ŮɔɢɩɟɘŬ əŬɘ ŬɚɚɞŭŬˊɐ ɗŮɤɟɑŬ əŬɘ ɜɞɛɞɚɞɔɑŬ.   

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                
56 ɇɧůɞ Űɞ ůɢɏŭɘɞ Űɞɡ 1874 Űɤɜ Ʉ. ȾŬɚɚɘɔɎ, ȸ. Ƀɘəɞɜɞɛɑŭɖ əŬɘ Ʉ. ɄŬˊŬɟɟɖɔɧˊɞɡɚɞɡ, ɧůɞ əŬɘ ɞɘ 

Űɞˊɘəɞɑ ŬůŰɘəɞɑ əɩŭɘəŮɠ (Ƚɧɜɘɞɠ ȷůŰɘəɧɠ Ⱦɩŭɘɝ, ɆŬɛɘŬəɧɠ ȷůŰɘəɧɠ Ⱦɩŭɘɝ əŬɘ ȾɟɖŰɘəɧɠ ȷůŰɘəɧɠ 

Ⱦɩŭɘɝ), ŭŮɜ ˊŮɟɘŮɚɎɛɓŬɜŬɜ ŬɜŰɑůŰɞɘɢŮɠ ŭɘŬŰɎɝŮɘɠ, ˊɟɞůűɏɟɞɜŰŬɠ ˊɟɧŰɡˊɖ ɜɞɛɞɗŮŰɘəɐ ɨɚɖ. ȷˊɞɡůɑŬ 

ŬɜŰɑůŰɞɘɢɖɠ ŭɘɎŰŬɝɖɠ ŮɜŰɞˊɑɕŮŰŬɘ əŬɘ ůŰɞ ɔŬɚɚɞɥŰŬɚɘəɧ ůɢɏŭɘɞ Ůɜɞɢɩɜ Űɞɡ 1927 (Des 

Obligationes/Delle Obbligazzioni), Űɞ ɞˊɞɑɞ əŬɘ ŬˊɞŰɏɚŮůŮ ɜɞɛɞɗŮŰɘəɧ ˊɟɧŰɡˊɞ Űɞɡ ɘůɢɨɞɜŰɞɠ ȷȾ. 

Ⱥɘŭɘəɐ ŭɘɎŰŬɝɖ ɘŭɟɨɞɡůŬ Ůɡɗɨɜɖ Űɞɡ ɛɏɟɞɡɠ ˊɞɡ əŬŰɎ ˊŬɟɎɓŬůɖ Űɤɜ ŮˊɘŰŬɔɩɜ ŮˊɘɛɏɚŮɘŬɠ ɛŬŰŬɑɤůŮ 

Űɖɜ ɏɔəɡɟɖ ůɨɜŬɣɖ Űɖɠ ůɨɛɓŬůɖɠ ˊŮɟɘŮɚɎɛɓŬɜŮ ɞ ˊɟɤůůȷȾ Űɞɡ 1794 (Allgemeines Landrecht f¿r die 

PreuÇischen Staaten - ȷLR), ɧˊɤɠ əɤŭɘəɞˊɞɘɐɗɖəŮ Ŭˊɧ Űɞɡɠ Carl Gottlieb Svarez əŬɘ Ernst Ferdinand 
Klein. ɆɨɛűɤɜŬ ɛŮ Űɖɜ Ä284 Űɞɡ 1ɞɡ ɀɏɟɞɡɠ, ɇɑŰɚɞɠ 5ɞɠ (Von Vertrªgen) çWas wegen des bei 

Erf¿llung des Vertrages zu vertretenden Grades der Schuld Rechtens ist, gilt auch auf den Fall, wenn 

einer der Contrahenten bei AbschlieÇung des Vertrages die ihm obliegenden Pflichten vernachlªÇigt 

hatè (ɓɚ. ůɢŮŰ. Jhering, Culpa in Contrahendo, ů.  50-53 ɛŮ ˊŮɟŬɘŰɏɟɤ ŬɜŬűɞɟɏɠ ůŰɘɠ ŭɘŬŰɎɝŮɘɠ Űɤɜ 

Ɏɟɗɟɤɜ ALR I 4 Ä79, I 5 ÄÄ33, 53, 105, II  2 Ä135Ŀ ɀŬɟɘŭɎəɖɠ, ȷɘŰɘɞɚɞɔɘəɐ ɏəɗŮůɘɠ ŮɘůɖɔɖŰɞɨ, ů. 216) 
57 ȾŬɛˊɑŰůɖɠ, ɄŮɟɑ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ, ů. 174 
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ȾȺūȷȿȷȽɃ ȹȺɈɇȺɅɃ 

ɆɈũȾɅȽɇȽȾȼ ȺɄȽɆȾɃɄȼɆȼ ɇȼɆ ɄɅɃɆɈɀȸȷɇȽȾȼɆ ȺɈŪɈɁȼɆ  

 

9. ȺɘůŬɔɤɔɘəɎ: ɇŬ ˊŮɟɘůůɧŰŮɟŬ ŭɑəŬɘŬ Űɞɡ ŮɡɟɤˊŬɥəɞɨ ɢɩɟɞɡ ŬɜŬɔɜɤɟɑɕɞɡɜ ɤɠ 

ˊɖɔɐ ɡˊɞɢɟŮɩůŮɤɜ Űɖɜ əŬəɧˊɘůŰɖ ůɡɛˊŮɟɘűɞɟɎ əŬŰɎ Űɞ ůŰɎŭɘɞ Űɤɜ 

ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ. ɆŰɞ ˊɚŬɑůɘɞ ɛɑŬ ůɨɜŰɞɛɖɠ ɛɘəɟɞůɡɔəɟɘŰɘəɐɠ
58

 

(Mikrovergleichung) ˊɟɞůɏɔɔɘůɖɠ Űɤɜ Ůˊɘɛɏɟɞɡɠ ůɡůŰɖɛɎŰɤɜ ˊɟɞůɡɛɓŬŰɘəɐɠ 

Ůɡɗɨɜɖɠ, ˊŬɟŬŰɖɟɞɨɛŮ ˊɤɠ, ɛɞɚɞɜɧŰɘ ɖ əŬɗɘɏɟɤůɖ ɡˊɞɢɟɏɤůɖɠ Ŭˊɞɕɖɛɑɤůɖɠ ɔɘŬ 

Űɡɢɧɜ ɕɖɛɑŬ ˊɞɡ ŮˊɐɚɗŮ əŬŰɎ Űɞ ˊɟɞůɡɛɓŬŰɘəɧ ůŰɎŭɘɞ ŬɜŬɔɜɤɟɑɕŮŰŬɘ Ŭˊɧ Űɞ ůɨɜɞɚɞ 

Űɤɜ ŭɘəŬɑɤɜ Űɖɠ ɖˊŮɘɟɤŰɘəɐɠ Ⱥɡɟɩˊɖɠ əŬɘ ˊŮɟɘɞɟɘůɛɏɜŬ Ŭˊɧ Űɞ ŭɑəŬɘɞ Űɤɜ ɢɤɟɩɜ 

Űɞɡ ȾɞɘɜɞŭɘəŬɑɞɡ, ɖ ɗŮɛŮɚɑɤůɖ Űɖɠ Ůɡɗɨɜɖɠ, ɖ ɜɞɛɘəɐ űɨůɖ ŬɡŰɐɠ, ɞɘ ˊɟɞɦˊɞɗɏůŮɘɠ 

ɑŭɟɡůɖɠ əŬɘ ɞɘ ɏɜɜɞɛŮɠ ůɡɜɏˊŮɘŮɠ ŭŮɜ ˊɟɞůŭɘɞɟɑɕɞɜŰŬɘ ŮɜɘŬɑŬ, ˊŬɟɞɡůɘɎɕɞɜŰŬɠ 

Ůˊɘɛɏɟɞɡɠ ŭɘŬűɞɟɏɠ ůŰɘɠ ŮɡɟɤˊŬɥəɏɠ ɞɘəɞɔɏɜŮɘŮɠ ŭɘəŬɑɞɡ. ɄŮɟŬɘŰɏɟɤ, ɖ ɜɞɛɞɚɞɔɘŬəɐ 

ŭɘɎˊɚŬůɖ Űɖɠ ůɢŮŰɘəɐɠ ˊɟɞɓɚɖɛŬŰɘəɐɠ ůŮ ůɖɛŬɜŰɘəɧ Ŭɟɘɗɛɧ Ůɜɜɧɛɤɜ ŰɎɝŮɤɜ, əŬɘ 

ɘŭɑɤɠ ůŰɞ ˊɚŬɑůɘɞ Űɤɜ ɢɤɟɩɜ Űɞɡ ȾɞɘɜɞŭɘəŬɑɞɡ, əŬɗɩɠ əŬɘ Űɤɜ ůəŬɜŭɘɜŬɓɘəɩɜ 

ɢɤɟɩɜ, ŭɑɜŮɘ Űɖɜ Ŭűɞɟɛɐ ɔɘŬ ɡɘɞɗɏŰɖůɖ ŭɘŬűɞɟŮŰɘəɩɜ ɚɨůŮɤɜ, ŭŮŭɞɛɏɜɤɜ Űɤɜ, əŬŰɎ 

əŬɜɧɜŬ, ŭɘŬűɞɟŮŰɘəɩɜ əɞɘɜɤɜɘəɩɜ əŬɘ ɞɘəɞɜɞɛɘəɩɜ ŮˊɘŭɘɩɝŮɤɜ əŬŰɎ Űɖɜ ŭɘɎˊɚŬůɖ 

Űɤɜ ůɢŮŰɘəɩɜ əŬɜɧɜɤɜ.   

 

I. ȷɔɔɚɞŬɛŮɟɘəŬɜɘəɐ ɞɘəɞɔɏɜŮɘŬ 

1. ȷɔɔɚɘəɧ ȹɑəŬɘɞ  

10. ɆŰɞ Ŭɔɔɚɘəɧ ŭɑəŬɘɞ ɖ ˊɟɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ (precontractual liability ) 

ŬɜŰɘɛŮŰɤˊɑɕŮŰŬɘ əɡɟɑɤɠ ůŰɖɜ ˊɟɞɓɚɖɛŬŰɘəɐ Űɤɜ əŬɜɧɜɤɜ ˊɟɧŰŬůɖɠ əŬɘ Ŭˊɞŭɞɢɐɠ ɛŮ 

ůəɞˊɧ Űɖɜ əŬŰɎɟŰɘůɖ ůɨɛɓŬůɖɠ
59
. ɆɨɛűɤɜŬ ɛŮ Űɖɜ ŮəŮɑ əɟŬŰɞɨůŬ ŬɜŰɘəŮɘɛŮɜɘəɐ 

ɗŮɤɟɑŬ (objective theory of assent), ůɡɛɓŬŰɘəɐ ŭɏůɛŮɡůɖ əŬɘ ɎɟŬ ůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ 

ŭŮɜ ɡűɑůŰŬŰŬɘ ɏɤɠ Űɖɜ Ŭˊɞŭɞɢɐ Űɖɠ ˊɟɧŰŬůɖɠ. ɀɏɢɟɘɠ ɧŰɞɡ ɖ ˊɟɧŰŬůɖ ɔɑɜŮɘ ŭŮəŰɐ, 

ŭɨɜŬŰŬɘ ŮɚŮɡɗɏɟɤɠ əŬɘ ɢɤɟɑɠ Űɖɜ ŬɜɎɚɖɣɖ ɞˊɞɘŬůŭɐˊɞŰŮ ɡˊɞɢɟɏɤůɖɠ ɜŬ ŬɜŬəɚɖɗŮɑ. 

ɇɡɢɧɜ ŮɛˊɘůŰɞůɨɜɖ Űɞɡ ɚɐˊŰɖ Űɖɠ ˊɟɧŰŬůɖɠ ůŰɖ ŭŮůɛŮɡŰɘəɧŰɖŰŬ ŬɡŰɐɠ əŬɘ Ůə Űɤɜ 

ɡůŰɏɟɤɜ ŭɘɎɣŮɡůɖ Űɖɠ ŮˊɘŭŮɘəɜɡɧɛŮɜɖɠ ůŮ ŬɡŰɐɜ ŮɛˊɘůŰɞůɨɜɖɠ, ɛɧɜɞ ŮɝŬɘɟŮŰɘəɎ 

ůɡɜŮˊɎɔŮŰŬɘ ɑŭɟɡůɖ Ůɡɗɨɜɖɠ ɔɘŬ Űɞɜ ɏŰŮɟɞ ůɡɜŬɚɚŬůůɧɛŮɜɞ
60
. ɇɞɨŰɞ əŬɗɧůɞɜ ɖ 

ˊŬɟŬŭɞůɘŬəɐ ŬɜŰɑɚɖɣɖ Űɖɠ ůɡɛɓŬŰɘəɐɠ ŮɚŮɡɗŮɟɑŬɠ ůŰɞ ˊɚŬɑůɘɞ Űɤɜ 

                                                
58 ũɘŬ Űɖ ɛɏɗɞŭɞ əŬɘ Űɖ ůɖɛŬůɑŬ Űɖɠ ɛɘəɟɞůɡɔəɟɘŰɘəɐɠ ŬɜɎɚɡůɖɠ ɓɚ. ŮɜŭŮɘəŰɘəɎ ȹɤɟɐ ū., ȼ 

ɛɘəɟɞůɡɔəɟŰɘəɐ ɜɞɛɘəɐ ɏɟŮɡɜŬ əŬɘ ɖ ɢɟɖůɘɛɧŰɖŰɎ Űɖɠ ůŰɖɜ ŮɟɛɖɜŮɑŬ Űɞɡ Ůɚɚɖɜɘəɞɨ ŭɘəŬɑɞɡ, Ɂɞȸ 31 

(1983), ů. 609 Ůˊ.Ŀ ɇůɘəɟɘəɎ ȹ., ɆəɏɣŮɘɠ ɔɘŬ Űɖɜ ŮűŬɟɛɞɔɐ Űɖɠ ůɡɔəɟɘŰɘəɐɠ ɛŮɗɧŭɞɡ əŬŰɎ Űɖɜ ŮɟɛɖɜŮɑŬ 

əŬɘ ŭɘɎˊɚŬůɖ Űɞɡ ŭɘəŬɑɞɡ, Ⱥɚɚȹɜɖ 34 (1993), ů. 1260 Ůˊ.Ŀ ɄŬˊŬɜɘəɞɚɎɞɡ, ɀŮɗɞŭɞɚɞɔɑŬ Űɞɡ ȽŭɘɤŰɘəɞɨ 

ȹɘəŬɑɞɡ əŬɘ ȺɟɛɖɜŮɑŬ Űɤɜ ȹɘəŬɘɞˊɟŬɝɘɩɜ, 2000, ů. 208 Ůˊ. 
59 Farnsworth, Contracts4, ů. 189Ŀ D. MichoŒski, Contractual or delictual? On the character of 

precontractual liability in selected European legal systems, ů. 158Ŀ St. Banakas, Liability for 

Contractual Negotiations in English Law: Looking for the Litmus Test, ů. 4 
60 ɆɨɛűɤɜŬ ɛŮ Űɖɜ ˊŬɟŬŭɞůɘŬəɐ ɗŮɩɟɖůɖ Űɞɡ ɕɖŰɐɛŬŰɞɠ (All or nothing approach), ŮɑŰŮ ŰŬ ɛɏɟɖ 
ŭɘŬˊɟŬɔɛŬŰŮɨɞɜŰŬɘ ŮɚŮɡɗɏɟɤɠ Űɖɜ əŬŰɎɟŰɘůɖ ůɨɛɓŬůɖɠ, ɞˊɧŰŮ ŭŮɜ ɡˊɏɢɞɡɜ ŬɛɞɘɓŬɑŮɠ ɡˊɞɢɟŮɩůŮɘɠ, 

ˊɞɡ ɜŬ ŭɘəŬɘɞɚɞɔɞɨɜ Űɖɜ ŮˊɏɛɓŬůɖ ůŰɞ ůɢɖɛŬŰɘůɛɧ Űɖɠ ŭɘəŬɘɞˊɟŬəŰɘəɐɠ Űɞɡɠ ɓɞɨɚɖůɖɠ Ůɜɧɠ 

ŭɘəŬɘɞŭɞŰɘəɞɨ ɞɟɔɎɜɞɡ, ŮɑŰŮ ůɡɜɎˊŰɞɡɜ Űɖ ůɨɛɓŬůɖ, ɞˊɧŰŮ ŭŮůɛŮɨɞɜŰŬɘ ɓɎůŮɘ Űɞɡ ˊŮɟɘŮɢɞɛɏɜɞɡ Űɖɠ 

əŬɘ ˊɟɞůŰŬŰŮɨɞɡɜ ŰŬ ɏɜɜɞɛŬ ůɡɛűɏɟɞɜŰɎ Űɞɡɠ, ˊɟɞůűŮɨɔɞɜŰŬɠ ůŰɞɡɠ ŭɘəŬɘɞŭɞŰɘəɞɨɠ ɛɖɢŬɜɘůɛɞɨɠ. 

ȸɚ. ůɢŮŰ. D. MichoŒski, Contractual or delictual? On the character of precontractual liability in selected 

European legal systems, ů. 158 
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ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ (traditional view of negotiations)
61
, ŬˊɞŰŮɚɩɜŰŬɠ ŭɞɛɘəɧ 

ɢŬɟŬəŰɖɟɘůŰɘəɧ Űɞɡ Ŭɔɔɚɘəɞɨ ŭɘəŬɑɞɡ Űɤɜ ůɡɛɓɎůŮɤɜ, ŮˊɘŰɟɏˊŮɘ Űɖ ɛŮɔŬɚɨŰŮɟɖ 

ŭɡɜŬŰɐ ŮɡɢɏɟŮɘŬ Ůˊɘɚɞɔɐɠ ɤɠ ˊɟɞɠ Űɖɜ əŬŰɎɟŰɘůɖ ɐ ɛɖ Űɖɠ ůɨɛɓŬůɖɠ, Űɞɡ ˊɟɞůɩˊɞɡ 

Űɞɡ ŬɜŰɘůɡɛɓŬɚɚɞɛɏɜɞɡ əŬɗɩɠ əŬɘ Űɞɡ ŬɜŰɘəŮɘɛɏɜɞɡ Űɖɠ ůɨɛɓŬůɖɠ, ŭɘəŬɘɞɚɞɔɩɜŰŬɠ 

Űɖ ŭɘŬəɞˊɐ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ, ŬəɧɛŬ əɘ Ŭɜ ŬɡŰɐ ɡˊɐɟɝŮ ŬŭɘəŬɘɞɚɧɔɖŰɖ (right to 

say no)
62
. ȼ ŬɜŰɑɚɖɣɖ ŬɡŰɐ ŮɜɘůɢɨŮŰŬɘ əŬɘ Ŭˊɧ Űɖ ɚŮɘŰɞɡɟɔɑŬ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ 

ˊɞɡ ŮˊɘɓɎɚŮɘ ɖ Ŭɟɢɐ Űɖɠ ɘŭɘɤŰɘəɐɠ ɓɞɨɚɖůɖɠ
63
, əŬɗɩɠ əŬɘ Ŭˊɧ Űɖɜ ɏɚɚŮɘɣɖ 

ɡˊɞɢɟŮɩůŮɤɜ əŬɚɧˊɘůŰɖɠ ůɡɛˊŮɟɘűɞɟɎɠ əŬŰɎ Űɞ ˊɟɞůɡɛɓŬŰɘəɧ ůŰɎŭɘɞ
64
: Űɞ ɛɏɟɞɠ 

ˊɞɡ ŭɘŬˊɟŬɔɛŬŰŮɨŮŰŬɘ ɛŮ ůəɞˊɧ Űɖɜ Ŭˊɞəɧɛɘůɖ ɞűɏɚɞɡɠ Ŭˊɧ Űɖɜ ɡˊɧ 

ŭɘŬˊɟŬɔɛɎŰŮɡůɖ ůɨɛɓŬůɖ, ŮˊɤɛɑɕŮŰŬɘ Űɞɜ əɑɜŭɡɜɞ əɎɗŮ ˊɘɗŬɜɐɠ ɕɖɛɑŬɠ Ŭˊɧ Űɖ 

ŭɘŬəɞˊɐ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ ɐ Ɏɚɚɤɜ ˊŮɟɘůŰŬŰɘəɩɜ ˊɞɡ ɛŬŰŬɘɩɜɞɡɜ Űɖɜ 

əŬŰɎɟŰɘůɖ Űɖɠ ůɨɛɓŬůɖɠ (aleatory view of negotiations, venturesome theory of 

negotiations)
65

. ɆŰɞ ˊɚŬɑůɘɞ ŬɡŰɧ, ɖ ŮűŬɟɛɞɔɐ Űɖɠ Ŭɟɢɐɠ caveat emptor
66

, ŮˊɘɓɎɚɚŮɘ 

Űɖɜ ŬɜŰɘɛŮŰɩˊɘůɖ Űɖɠ ˊɟɞəɚɖɗŮɑůŬɠ ɕɖɛɑŬɠ ɤɠ ŮˊɘɢŮɘɟɖɛŬŰɘəɧ əɑɜŭɡɜɞ (business 

loss)
67
. ɇɡɢɧɜ ŬɜŰɑɗŮŰɖ Ůəŭɞɢɐ, ɗŬ ɞŭɖɔɞɨůŮ ůŮ ɡˊɏɟɛŮŰɟɖ ŭɏůɛŮɡůɖ Űɖɠ ŮɚŮɡɗŮɟɑŬɠ 

Űɞɡ ůɡɛɓɎɚɚŮůɗŬɘ, ɛŮ ŬˊɞŰɏɚŮůɛŬ Űɖɜ ŬˊɞɗɎɟɟɡɜůɖ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ, əŬɗɩɠ 

əŬɘ ůŮ ɡˊɏɟɛŮŰɟɖ əɞɘɜɤɜɘəɞˊɞɑɖůɖ Űɤɜ ɘŭɘɤŰɘəɩɜ ůɡɛűŮɟɧɜŰɤɜ Űɤɜ ŮɛˊɚŮəɧɛŮɜɤɜ 

                                                
61 Kessler Friedrich/Fine Edith, Culpa in Contrahendo, Bargaining in Good Faith, and Freedom of 

Contract: A Comparative Study, ů. 409 Ů.́Ŀ Farnsworth, Contracts4, ů. 189 
62 ɉŬɟŬəŰɖɟɘůŰɘəɎ ˊŬɟŬŰɖɟŮɑ ɞ Farnsworth, Contracts4, 2004, ů. 189 çAs a general rule, a party to 

precontractual negotiations may break them off without liability at any time and for any reason ï a 

change of heart, a change of circumstances, a better deal ï or for no reason at all. The only cost for 

doing so is the loss of that partyôs own investment in the negotiations in terms of time, effort, and 

expenseè 
63 ɇŬ ɛɏɟɖ ŭɘŬˊɟŬɔɛŬŰŮɨɞɜŰŬɘ əŬŰɎ əŬɜɧɜŬ ŮɚŮɨɗŮɟŬ, ŮˊɘŭɘɩəɞɜŰŬɠ Űɖɜ ɘəŬɜɞˊɞɑɖůɖ ɑŭɘɤɜ 

ůɡɛűŮɟɧɜŰɤɜ (armôs length principle). ȸɚ. ůɢŮŰ. N. Nedzel, A Comparative Study of Good Faith, Fair 

Dealing, and Precontractual Liability, ů. 101Ŀ S. Mirmina, A Comparative Survey of Culpa in 

Contrahendo, Focusing on Its Origins in Roman, German, and French Law, as Well as Its Application 

in American Law, ů. 93 ůɖɛ. 7Ŀ ȾɞɟɜɖɚɎəɖɠ, ȼ ŬɗɏŰɖůɖ Űɖɠ ŬɛűɞŰŮɟɞɓŬɟɞɨɠ ůɨɛɓŬůɖɠ, ů. 9-10 

çɇɧůɞ ɞɘ ɗŮɤɟɖŰɘəɏɠ ɓɎůŮɘɠ, ɧůɞ əŬɘ Űɞ əɞɘɜɤɜɘəɧ əŬɘ ɞɘəɞɜɞɛɘəɧ ˊɚŬɑůɘɞ, ɛɏůŬ ůŰɞ ɞˊɞɑɞ ŮɝŮɚɑɢɗɖəŮ 

Űɞ əɚŬůɘəɧ ŬɔɔɚɞůŬɝɞɜɘəɧ ŭɑəŬɘɞ Űɤɜ ůɡɛɓɎůŮɤɜ, ŬɜŰŬˊɞəɟɑɜɞɜŰŬɜ ůŰɘɠ űɘɚŮɚŮɨɗŮɟŮɠ ŮˊɘŰŬɔɏɠ Űɞɡ 

laissez  - faire.èĿ ũɘŬ çˊɞɚɘŰɘəɧ əŬɘ űɘɚɞůɞűɘəɧ ɛŬɜɘűɏůŰɞè əɎɜŮɘ ɚɧɔɞ ɞ D. MichoŒski, Contractual or 

delictual? On the character of precontractual liability in selected European legal systems, ů. 158  
64 Zimmermann/Whittaker (ed.), Good Faith in European Contract Law, ů. 39Ŀ ũɘŬ Űɖɜ Ɏɟɜɖůɖ 

ŮˊɏəŰŬůɖɠ Űɖɠ ɡˊɞɢɟɏɤůɖɠ əŬɚɧˊɘůŰɖɠ ůɡɛˊŮɟɘűɞɟɎɠ ůŰɞ ˊɟɞůɡɛɓŬŰɘəɧ ůŰɎŭɘɞ əŬŰɎ Űɞ 2ɞ 
Restatement Űɤɜ ɆɡɛɓɎůŮɤɜ ɓɚ. ŮɜŭŮɘəŰ. Farnsworth, Contracts4, ů. 189Ŀ N. Nedzel, A Comparative 

Study of Good Faith, Fair Dealing, and Precontractual Liability, ů. 98Ŀ ȷˊɧ Űɖ ɜɞɛɞɚɞɔɑŬ ɓɚ. ɘŭɑɤɠ 

James Spencer & Co. Ltd v. Tame Valley Padding Co. Ltd., ɧˊɞɡ ɞ ŭɘəŬůŰɐɠ Potter ůɖɛŮɘɩɜŮɘ çThere 

is no general doctrine of good faith in the English law of contract. The plaintiffs are free to act as they 

wish provided that they do not act in breach of a term of the contract.è 
65 ɉŬɟŬəŰɖɟɘůŰɘəɎ Farnsworth, Contracts4, 2004, ů. 190 çAll this is hazarded on a successful outcome 

of the negotiations; all this is lost on failureè 
66 ȼ ŮűŬɟɛɞɔɐ Űɖɠ Ŭɟɢɐɠ caveat emptor (=let the buyer be aware) ůŰɖɜ ŬˊɧɚɡŰɖ ɏəűɟŬůɐ Űɖɠ 

űŬɑɜŮŰŬɘ, ŮɜŰɞɨŰɞɘɠ, ɜŬ ɡˊɞɢɤɟŮɑ ůŰŬŭɘŬəɎ ůŰɞ Ŭɔɔɚɘəɧ əŬɘ ŬɛŮɟɘəɎɜɘəɞ ŭɑəŬɘɞ Űɤɜ ůɡɛɓɎůŮɤɜ, 

ŭŮŭɞɛɏɜɖɠ ŬűŮɜɧɠ Űɖɠ ůŰŬŭɘŬəɐɠ ɛŮŰɎɚɚŬɝɖɠ Űɖɠ ˊŬɟŬŭɞůɘŬəɐɠ ŬɜŰɑɚɖɣɖɠ ŬɜŬűɞɟɘəɎ ɛŮ Űɖ ůɖɛŬůɑŬ 

əŬɘ Űɖ ɚŮɘŰɞɡɟɔɑŬ Űɖɠ əŬɚɐɠ ˊɑůŰɖɠ (good faith, fair dealing), ɢɤɟɑɠ, ɤůŰɧůɞ, ŬɡŰɧ ɜŬ ůɡɜŮˊɎɔŮŰŬɘ 

ŬˊɧɚɡŰɖ ɡɘɞɗɏŰɖůɖ Űɖɠ Ŭɟɢɐɠ caveat venditor. ȸɚ. ŮɜŭŮɘəŰɘəɎ Kessler Friedrich/Fine Edith, Culpa in 
Contrahendo, Bargaining in Good Faith, and Freedom of Contract: A Comparative Study, ů. 441 Ů.́Ŀ 

B. Yoav, The Perennial Ambiguity of Culpa in Contrahendo, ů. 142 Ů.́ 
67 William Lacey (Hounslow) Ltd. V. Davis [1957] 1 W.L.R. 932, 934 (Q.B. 1957), ůɨɛűɤɜŬ ɛŮ Űɖɜ 

ɞˊɞɑŬ, Űɞ ɛɏɟɞɠ ˊɞɡ ŭɘŬˊɟŬɔɛŬŰŮɨŮŰŬɘ ç[é] undertakes this work as a gamble, and its cost is part of 

the overhead expense of his business which he hopes will be met out of the profits of such contracts as 

are madeè 
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ɛŮɟɩɜ
68
. ȾŬŰô ŮɝŬɑɟŮůɖ, ɤůŰɧůɞ, ɡˊɞɢɟŮɩůŮɘɠ əŬɚɧˊɘůŰɖɠ ŭɘŬˊɟŬɔɛɎŰŮɡůɖɠ, 

ˊɟɞůŰŬůɑŬɠ Űɤɜ Ůɜɜɧɛɤɜ ŬɔŬɗɩɜ Űɞɡ ɏŰŮɟɞɡ ɛɏɟɞɡɠ əŬɘ ɞɡůɘŬůŰɘəɐɠ ˊɟɞůˊɎɗŮɘŬɠ 

ůɨɜŬɣɖɠ Űɖɠ ůɨɛɓŬůɖɠ, ɔɑɜɞɜŰŬɘ ɛŮɛɞɜɤɛɏɜŬ ŭŮəŰɏɠ ŬɜŬűɞɟɘəɎ ɛŮ Űɖɜ əŬŰɎɟŰɘůɖ 

ůɡɛɓɎůŮɤɜ ɛŮ əɞɘɜɤűŮɚŮɑɠ ŮˊɘɢŮɘɟɐůŮɘɠ ɐ ɛŮ ŮˊɘɢŮɘɟɐůŮɘɠ ˊɞɡ űɏɟɞɡɜ əŬŰŮɝɞɢɐɜ 

ɛɞɜɞˊɤɚɘŬəɧ ɢŬɟŬəŰɐɟŬ
69
. Ƀ ŬɜŬɔəŬůŰɘəɧɠ ɢŬɟŬəŰɐɟŬɠ Űɤɜ Ůɜ ɚɧɔɤ ůɡɛɓɎůŮɤɜ 

əŬɘ ɞɘ Űɡˊɞˊɞɘɖɛɏɜɞɘ ůɡɛɓŬŰɘəɞɑ ɧɟɞɘ, ůɡɜɘůŰɞɨɜ ˊŮɟɘɞɟɘůɛɧ Űɖɠ ůɡɛɓŬŰɘəɐɠ 

ŮɚŮɡɗŮɟɑŬɠ ɡˊɧ ŭɘˊɚɐ əŬŰŮɨɗɡɜůɖ: ŬűŮɜɧɠ ˊŮɟɘɞɟɑɕŮŰŬɘ ɖ ŭɡɜŬŰɧŰɖŰŬ Ɏɟɜɖůɖɠ 

ůɨɜŬɣɖɠ Űɖɠ ůɨɛɓŬůɖɠ əŬɘ ŬűŮŰɏɟɞɡ ŮˊɘɓɎɚɚŮŰŬɘ ɖ ɡˊɞɢɟɏɤůɖ əŬɚɧˊɘůŰɖɠ 

ŭɘŮɝŬɔɤɔɐɠ Űɤɜ Ůɜ ɚɧɔɤ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ. ȷɜŰɑůŰɞɘɢɖ ŮɑɜŬɘ əŬɘ ɖ ŬɜŰɘɛŮŰɩˊɘůɖ 

Űɤɜ ůɡɛɓɎůŮɤɜ ɘŭɘŬɑŰŮɟɖɠ əŬɘ ɘŭɘŬɑŰŮɟŬ əŬɚɐɠ ˊɑůŰɖɠ (uberrimae fidei, utmost good 

faith contracts)
70

, ɧˊɤɠ əŬŰŮɝɞɢɐɜ ɖ ůɨɛɓŬůɖ ŬůűɎɚɘůɖɠ
71
, əŬɗɩɠ əŬɘ Űɤɜ 

ůɡɚɚɞɔɘəɩɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ
72

. 

 

11. ɀɞɚɞɜɧŰɘ Űɞ Common Law ŬŭɡɜŬŰŮɑ ɜŬ ˊŬɟɞɡůɘɎůŮɘ ɏɜŬ ůɡɔəɟɞŰɖɛɏɜɞ ůɨůŰɖɛŬ 

əŬɜɧɜɤɜ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ ɛŮ ŰŬ ɢŬɟŬəŰɖɟɘůŰɘəɎ Űɞɡ ŭɘəŬɑɞɡ Űɤɜ 

ɖˊŮɘɟɤŰɘəɩɜ əɟŬŰɩɜ, ɖ ɜɞɛɞɚɞɔɘŬəɐ ŬɜŰɘɛŮŰɩˊɘůɖ Űɞɡ ɕɖŰɐɛŬŰɞɠ ˊɟɞůŬɜŬŰɞɚɑɕŮŰŬɘ 

ůŰŬɗŮɟɎ ůŰɖɜ ɡˊɧ ˊɟɞɦˊɞɗɏůŮɘɠ əŬŰɎűŬůɖ Űɖɠ Ůɡɗɨɜɖɠ ɛɏůɤ ɗŮůɛɩɜ ɛŮ ˊŬɟŮɛűŮɟɐ 

ɚŮɘŰɞɡɟɔɑŬ, ɢɤɟɑɠ ŬɜŬɔɤɔɐ ůŮ ɞɟɘůɛɏɜɖ ɟɖŰɩɠ əɤŭɘəɞˊɞɘɖɛɏɜɖ ŭɘəŬɘɞɖɗɘəɐ Ŭɟɢɐ
73

. 

ɆɡɔəŮəɟɘɛɏɜŬ, ɖ Űɡɢɧɜ ŮˊŮɚɗɞɨůŬ əŬŰɎ Űɞ ůŰɎŭɘɞ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ ɕɖɛɑŬ, 

ŬˊɞəŬɗɑůŰŬŰŬɘ ɛɏůɤ ŬɝɘɩůŮɤɜ ŬŭɘəŬɘɞɚɞɔɐŰɞɡ ˊɚɞɡŰɘůɛɞɨ (unjust enrichment), ɛŮ 

ŬɜŬɔɤɔɐ ůŰɞ ŭɧɔɛŬ Űɖɠ misrepresentation, ɛŮ ŮˊɘůŰɟɎŰŮɡůɖ Űɞɡ ɜɞɛɞɚɞɔɘŬəɞɨ 

ɛɖɢŬɜɘůɛɞɨ Űɖɠ specific promise, əŬŰɎ Űɘɠ ˊɟɞɦˊɞɗɏůŮɘɠ Űɞɡ promissory estoppel ɐ, 

Űɏɚɞɠ, ɛɏůɤ ůɡɛɓŬŰɘəɞɨ ˊɟɞůŭɘɞɟɘůɛɞɨ Űɤɜ ɡˊɞɢɟŮɩůŮɤɜ Űɤɜ ɛŮɟɩɜ əŬŰɎ Űɞ 

ůŰɎŭɘɞ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ
74
. ȺɘŭɘəɧŰŮɟŬ, ɞűɏɚɖ ˊɞɡ Űɞ ɛɏɟɞɠ ɏɚŬɓŮ əŬŰɎ Űɖ 

                                                
68 Farnsworth, Contracts4, ů. 190, 199 ɧˊɞɡ əŬɘ ˊŮɟŬɘŰɏɟɤ ŮˊɘɢŮɘɟɐɛŬŰŬ ɡˊɏɟ Űɖɠ ɗɏůɖɠ ŬɡŰɐɠ. 

ȰɛɛŮůŬ Kessler Friedrich/Fine Edith, Culpa in Contrahendo, Bargaining in Good Faith, and Freedom 

of Contract: A Comparative Study, ů. 411 
69 Kessler Friedrich/Fine Edith, Culpa in Contrahendo, Bargaining in Good Faith, and Freedom of 

Contract: A Comparative Study, ů. 409-410Ŀ ɆŰɖɜ ˊŮɟɑˊŰɤůɖ ŬɡŰɐ, ɤůŰɧůɞ, ɖ Űɡɢɧɜ ŮˊŮɚɗɞɨůŬ ɕɖɛɑŬ 

Ŭˊɧ Űɖɜ Ɏɟɜɖůɖ ůɨɜŬɣɖɠ Űɖɠ ůɨɛɓŬůɖɠ ɐ Ŭˊɧ ŬɜŰɘůɡɜŬɚɚŬəŰɘəɐ ůɡɛˊŮɟɘűɞɟɎ ŮɛˊɑˊŰŮɘ ůŰɞ ˊŮŭɑɞ 

ŮűŬɟɛɞɔɐɠ Űɖɠ ŬŭɘəɞˊɟŬəŰɘəɐɠ Ůɡɗɨɜɖɠ (tort liability) , ɓɚ. ůɢŮŰ. Farnsworth, Contracts4, ů. 190 ad 

finem. 
70 Al. Musy, The good faith principle in contract law and the precontractual duty to disclose: 

comparative analysis of new differences in legal cultures, ů. 7Ŀ Kessler Friedrich/Fine Edith, Culpa in 

Contrahendo, Bargaining in Good Faith, and Freedom of Contract: A Comparative Study, ů. 441-442 

ɛŮ ˊŬɟŬˊɞɛˊɏɠ ůŰɖ ɜɞɛɞɚɞɔɑŬĿ D. MichoŒski, Contractual or delictual? On the character of 

precontractual liability in selected European legal systems, ů. 159 
71 ȸɚ. ůɢŮŰ. Ⱦɞəəɑɜɖɠ, ɇɞ ɛɞɜŰɏɚɞ Űɞɡ ŬůűŬɚɘůŰɐ ůŰɞ ˊɚŬɑůɘɞ Űɤɜ ˊɟɞůɡɛɓŬŰɘəɩɜ ŭɖɚɩůŮɤɜ, ȹȺȺ 

2002, ů. 951 Ůˊ. əŬɘ ɘŭɑɤɠ ů. 952 Ƚ əŬɘ Űɖɜ ŮəŮɑ ůɖɛ. 9 
72 Farnsworth, Contracts4, ů. 191 ɛŮ ˊŮɟŬɘŰɏɟɤ ˊŬɟŬˊɞɛˊɏɠĿ ȸɚ. ˊŬɟô ɖɛɑɜ Űɞ Ɏɟɗɟ. 4 ˊŬɟ. 3 Űɞɡ ɜ. 

1876/1990 ůɨɛűɤɜŬ ɛŮ Űɞ ɞˊɞɑɞ çɃɘ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ ŭɘŮɝɎɔɞɜŰŬɘ əŬɚɧˊɘůŰŬ əŬɘ ɛŮ ˊɟɧɗŮůɖ ɜŬ 

ŮˊɘɚɡɗŮɑ ɖ ůɡɚɚɞɔɘəɐ ŭɘŬűɞɟɎ. ɇŬ ɛɏɟɖ ɞűŮɑɚɞɡɜ ɜŬ ŬɘŰɘɞɚɞɔɞɨɜ Űɘɠ ˊɟɞŰɎůŮɘɠ əŬɘ Űɘɠ ŬɜŰɘˊɟɞŰɎůŮɘɠ 

Űɞɡɠè əŬɘ Ůˊô ŬɡŰɞɨ ȿŮɓɏɜŰɖ ũ., Ɇɡɚɚɞɔɘəɧ ȺɟɔŬŰɘəɧ  ȹɑəŬɘɞ2, ů. 536 Ůˊ. ɧˊɞɡ əŬɘ ůɢŮŰɘəɐ ŬɜɎɚɡůɖ 

Űɤɜ ˊɟɧůɗŮŰɤɜ əɟɘŰɖɟɑɤɜ ˊɟɞɠ ŮɝŮɘŭɑəŮɡůɖ Űɖɠ ŬɧɟɘůŰɖɠ ɜɞɛɘəɐɠ ɏɜɜɞɘŬɠ Űɖɠ çəŬɚɧˊɘůŰɖɠ 
ŭɘŬˊɟŬɔɛɎŰŮɡůɖɠè. 
73 ũɘŬ Űɖɜ ŬɜŬůűɎɚŮɘŬ ŭɘəŬɑɞɡ ˊɞɡ ůɡɜŮˊɎɔŮŰŬɘ ɖ Ůɜ ɚɧɔɤ ˊɟŬəŰɘəɐ ɓɚ. R. Goode, The concept of 

Good Faith in English Law, ů. 3 Ů.́Ŀ M. Bridge, Does Anglo-Canadian Contract Law Need a Doctrine 

of Good Faith?, ů. 385, 426. 
74 ȸɚ. ɛŮŰŬɝɨ Ɏɚɚɤɜ Al. Musy, The good faith principle in contract law and the precontractual duty to 

disclose: comparative analysis of new differences in legal cultures, ů. 7Ŀ Farnsworth, Contracts4, ů. 
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ŭɘɎɟəŮɘŬ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ əŬɘ ɘŭɑɤɠ ɖ Ŭɝɘɞˊɞɑɖůɖ ŮˊɘɢŮɘɟɖɛŬŰɘəɩɜ ɘŭŮɩɜ ɐ 

ɡˊɖɟŮůɘɩɜ Űɞɡ ɏŰŮɟɞɡ ɛɏɟɞɡɠ, ŭɨɜŬŰŬɘ ɜŬ ŬɜŬɕɖŰɖɗɞɨɜ əŬŰɎ Űɘɠ ˊɟɞɦˊɞɗɏůŮɘɠ Űɞɡ 

ŬŭɘəŬɘɞɚɧɔɖŰɞɡ ˊɚɞɡŰɘůɛɞɨ. ɆŰɖɜ ˊŮɟɑˊŰɤůɖ ŬɡŰɐ, ɤůŰɧůɞ, ɖ əɟŬŰɞɨůŬ ŬɜŰɑɚɖɣɖ 

ŬɜŬűɞɟɘəɎ ɛŮ Űɖɜ ŬɜɎɚɖɣɖ Űɤɜ ůɢŮŰɘəɩɜ əɘɜŭɨɜɤɜ əŬŰɎ Űɞ ˊɟɞůɡɛɓŬŰɘəɧ ůŰɎŭɘɞ 

Ŭ́ɧ ŰŬ ŮɛˊɚŮəɧɛŮɜŬ ɛɏɟɖ, əŬɗɘůŰɎ ŭɡůɢŮɟɐ Űɖɜ ŬˊɞəŬŰɎůŰŬůɖ Űɖɠ ůɢŮŰɘəɐɠ 

ɕɖɛɑŬɠ
75

. ɄŮɟɘůůɧŰŮɟɞ ŬˊɞŰŮɚŮůɛŬŰɘəɐ űŬɑɜŮŰŬɘ ɖ ŬˊɞəŬŰɎůŰŬůɖ Űɖɠ 

ˊɟɞůɡɛɓŬŰɘəɐɠ ɕɖɛɑŬɠ ɡˊɧ Űɞ ŭɧɔɛŬ Űɖɠ misrepresentation. ũɑɜŮŰŬɘ ůɡɔəŮəɟɘɛɏɜŬ 

ŭŮəŰɧ, ˊɤɠ Űɞ ɛɏɟɞɠ ˊɞɡ ɛŮ ˊɟɧɗŮůɖ ŮɝŬˊɎŰɖůɖɠ ŭɘŬɓŮɓŬɘɩɜŮɘ Űɞɜ ɏŰŮɟɞ 

ŭɘŬˊɟŬɔɛŬŰŮɡɧɛŮɜɞ ɧŰɘ ŮˊɘɗɡɛŮɑ Űɖɜ ɞɚɞəɚɐɟɤůɖ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ ɐ ŭŮɜ 

ˊŬɟɏɢŮɘ Űɖɜ ŬˊŬɟŬɑŰɖŰɖ Ůɜɖɛɏɟɤůɖ ŬɜŬűɞɟɘəɎ ɛŮ Űɖɜ ˊɟɧɗŮůɐ Űɞɡ ɜŬ ŭɘŬəɧɣŮɘ 

ŬɡŰɏɠ, ɡˊɏɢŮɘ ŬŭɘəɞˊɟŬəŰɘəɐ Ůɡɗɨɜɖ
76
. ɀɞɚɞɜɧŰɘ ɏɢŮɘ ɛŮɛɞɜɞɛɏɜɤɠ ɡˊɞůŰɖɟɘɢɗŮɑ ɧŰɘ 

ɖ ɏɜŬɟɝɖ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ ŭɖɛɘɞɡɟɔŮɑ ɛŮŰŬɝɨ Űɤɜ ɛŮɟɩɜ ɞɟɘůɛɏɜɖ ɔŮɜɘəɐ 

ɡˊɞɢɟɏɤůɖ əŬɚɧˊɘůŰɖɠ ůɡɛˊŮɟɘűɞɟɎɠ, ɘŭɑɤɠ ɧŰŬɜ ɏɜŬ Ŭˊɧ ŰŬ ŮɛˊɚŮəɧɛŮɜŬ ɛɏɟɖ 

ɗŮɤɟŮɑ əŬɚɧˊɘůŰŬ ɧŰɘ ɖ ɡˊɧ ŭɘŬˊɟŬɔɛɎŰŮɡůɖ ůɨɛɓŬůɖ ˊɟɧəŮɘŰŬɘ ɜŬ əŬŰŬɟŰɘůŰŮɑ
77
, ɖ 

ɜɞɛɞɚɞɔɑŬ Űɤɜ Ŭɔɔɚɘəɩɜ ŭɘəŬůŰɖɟɑɤɜ űŬɑɜŮŰŬɘ ŭɘůŰŬəŰɘəɐ ɤɠ ˊɟɞɠ Űɖɜ ɡɘɞɗɏŰɖůɖ 

Űɖɠ Ůɜ ɚɧɔɤ Ɏˊɞɣɖɠ
78

. ȼ ɗŮɤɟɑŬ Űɖɠ specific promise, ůɨɛűɤɜŬ ɛŮ Űɖɜ ɞˊɞɑŬ ɖ 

ɡˊɧůɢŮůɖ Ůɜɧɠ ɛɏɟɞɡɠ ůŰɞ ɏŰŮɟɞ ˊŮɟɑ ɞɚɞəɚɐɟɤůɖɠ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ, 

                                                                                                                                       
192 Ů.́Ŀ ɞ ɑŭɘɞɠ, Precontractual Liability and Preliminary Agreements: Fair Dealing and Failed 

Negotiations, ů. 217, 229-239, 263-269Ŀ Kessler Friedrich/Fine Edith, Culpa in Contrahendo, 

Bargaining in Good Faith, and Freedom of Contract: A Comparative Study, ů. 414 Ů.́, 420, 422, 437 

Ů.́Ŀ D. MichoŒski, Contractual or delictual? On the character of precontractual liability in selected 

European legal systems, ů. 160-161  
75 ȸɚ. ůɢŮŰ. Songbird Jet Ltd. v. Amax, 581 F. Supp. 912 (S.D.N.Y. 1984) ůɨɛűɤɜŬ ɛŮ Űɖɜ ɞˊɞɑŬ, 
Űɡɢɧɜ ɏɝɞŭŬ əŬŰɎ Űɖ ŭɘɎɟəŮɘŬ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ ůɡɜɘůŰɞɨɜ ç[é]the common grist of 

negotiations aimed toward consummation of an agreementèĿ St. Banakas, Liability for Contractual 

Negotiations in English Law: Looking for the Litmus Test, ů. 15-16 əŬɘ Űɖɜ ŮəŮɑ ɜɞɛɞɚɞɔɑŬ.  
76 Seavey, Reliance on Gratuitous Promises and Other Conduct, ů. 913 Ů.́, 922Ŀ Kessler Friedrich/Fine 

Edith, Culpa in Contrahendo, Bargaining in Good Faith, and Freedom of Contract: A Comparative 

Study, ů. 434, 438Ŀ Farnsworth, Contracts4, ů. 194-195Ŀ Kottenhagen, From Freedom of Contract to 

Forcing Parties to Agreement. On the Consequences of Breaking Off Negotiations in different Legal 

Systems, ů. 7Ŀ ȷˊɧ Űɖ ɜɞɛɞɚɞɔɑŬ ɓɚ. ɘŭɑɤɠ Walford v. Miles [1992] 1 All ER 453 ɧˊɞɡ ůɨɛűɤɜŬ ɛŮ 

Űɞɜ ŭɘəŬůŰɐ ȿɧɟŭɞ Ackner çThe notion of a duty to carry on negotiations in good faith is inherently 

repugnant to the adversarial position of the parties when involved in negotiations. Each party to the 

negotiations is entitled to pursue his (or her) own interest, so long as he avoids making 
misrepresentations. A duty to negotiate in good faith is as unworkable in practice as it is inherently 

inconsistent with the position of the negotiating partiesè. 
77 ȸɚ. Summers, Good faith in General Contract Law and the Sales Provisions of the Uniform 

Commercial Code, ů. 190, 225 əŬɘ Űɘɠ ŮəŮɑ ˊŬɟŬˊɞɛˊɏɠ. 
78 ȸɚ. ɧɛɤɠ Hoffman v. Red Owl Stores Inc., 133 N. W. 2d 267 (Wis. 1965), ɧˊɞɡ ɖ ˊɟɞəɚɖɗŮɑůŬ Ŭˊɧ 

Űɖ ŭɘɎɣŮɡůɖ Űɖɠ ŮɛˊɘůŰɞůɨɜɖɠ ɕɖɛɑŬ ŬˊɞəŬɗɑůŰŬŰŬɘ ɛɏůɤ Űɞɡ ɗŮůɛɞɨ Űɞɡ promissory estoppel. ũɘŬ 

Űɞɜ ůɢŮŰɘəɧ ˊɟɞɓɚɖɛŬŰɘůɛɧ ɓɚ. ŮɔɔɨŰŮɟŬ Farnsworth, Contracts4, ů. 198Ŀ Alan Schwartz/Robert E. 

Scott, Precontractual Liability and Preliminary Agreements, ů. 668 Ů.́Ŀ Robert E. Scott, Hoffman v. 

Red Owl Stores and the Myth of Precontractual Reliance, ů. 71 Ů.́Ŀ ũɘŬ Űɞɜ ɗŮůɛɧ Űɞɡ estoppel ɓɚ. 

ˊŬɟô ɖɛɑɜ Űɘɠ ˊŬɟŬŰɖɟɐůŮɘɠ Űɞɡ ȾɞɡɛɎɜŰɞɡ, ȼ ɡˊɞəŮɘɛŮɜɘəɐ əŬɚɐ ˊɑůŰɘɠ, ů. 56-58 əŬɘ Űɘɠ ŮəŮɑ 

ˊŬɟŬˊɞɛˊɏɠĿ Ůˊɑůɖɠ St. Banakas, Liability for Contractual Negotiations in English Law: Looking for 

the Litmus Test, ů. 14 Ů.́, ɧˊɞɡ əŬɘ ŬɜɎɚɡůɖ Űɖɠ ˊɟɞůŰŬůɑŬɠ Űɞɡ ɕɖɛɘɤɗɏɜŰɞɠ ůŮ ˊŮɟɘˊŰɩůŮɘɠ 
ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ ɔɘŬ ˊɩɚɖůɖ ŬəɘɜɐŰɤɜ ɛɏůɤ Űɞɡ proprietary estoppel.Ŀ ũɘŬ Űɖ ůɢɏůɖ Űɞɡ ɗŮůɛɞɨ ɛŮ 

Űɖɜ əŬŰŬůəŮɡɐ Űɖɠ culpa in contrahendo ɓɚ. ɘŭɑɤɠ Calamari/Perillo, On Contracts5, ů. 269 çThe 

doctrine is the basis of a causae of action that is not contract, tort, or quasi contract. The courtôs result 

is close in spirit to the doctrine of culpa in contrahendo recognized in a number of Civil Law countries, 

under which, where justice demands, recovery is awarded for losses sustained as a result of 

unsuccessful negotiationsè 
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ůɡɜŮˊɎɔŮŰŬɘ Űɖɜ ŭɖɛɘɞɡɟɔɑŬ ˊɟɞůŰŬŰŮɡɛɏɜɖɠ ŮɛˊɘůŰɞůɨɜɖɠ Űɞɡ ɛɏɟɞɡɠ ŬɡŰɞɨ, ɓɎůŮɘ 

Űɖɠ ɞˊɞɑŬɠ ŭɨɜŬŰŬɘ ɜŬ ɔŮɜɜɖɗɞɨɜ ŬɝɘɩůŮɘɠ Ŭˊɞɕɖɛɑɤůɖɠ, ɔɑɜŮŰŬɘ ɛŮɛɞɜɤɛɏɜŬ 

ŭŮəŰɐ
79

. ȽŭɘŬɑŰŮɟɖ ůɖɛŬůɑŬ ŬˊɞŭɑŭŮɘ, ŬɜŰɑɗŮŰŬ, Űɞ Ŭɔɔɚɘəɧ ŭɑəŬɘɞ ůŰɖ ůɡɛɓŬŰɘəɐ 

ŭɘŬɛɧɟűɤůɖ Űɞɡ ˊŮɟɘŮɢɞɛɏɜɞɡ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ (agreements to negotiate)
80

. 

ɆŰɖɜ ˊŮɟɑˊŰɤůɖ ŬɡŰɐ, ɖ ŮəˊŮűɟŬůɛɏɜɖ ɓɞɨɚɖůɖ Űɤɜ ɛŮɟɩɜ, ŬɜŬɔəɎɕŮɘ ŰŬ 

ŭɘəŬůŰɐɟɘŬ ɜŬ ɗŮɤɟɐůɞɡɜ ɘůɢɡɟɏɠ Űɘɠ ůɢŮŰɘəɏɠ ůɡɛűɤɜɑŮɠ əŬɘ ɜŬ ŮˊɘŭɘəɎůɞɡɜ 

Ŭˊɞɕɖɛɑɤůɖ ɔɘŬ ŬɗɏŰɖůɖ ůɡɛɓŬŰɘəɐɠ ɡˊɞɢɟɏɤůɖɠ ůŮ ˊŮɟɑˊŰɤůɖ ˊŬɟɎɓŬůɖɠ Űɤɜ 

ůɢŮŰɘəɩɜ ɧɟɤɜ Űɖɠ ůɨɛɓŬůɖɠ. Ƀɘ ˊɟɞůɡɛɓŬŰɘəɏɠ ůɡɛűɤɜɑŮɠ, ŭɘŬɛɞɟűɩɜɞɜŰŬɘ Ŭˊɧ 

Űɖɜ ɘŭɘɤŰɘəɐ ɓɞɨɚɖůɖ Űɤɜ ůɡɜŬɚɚŬůůɞɛɏɜɤɜ əŬɘ ˊŬɟɞɡůɘɎɕɞɡɜ ˊɞɘəɑɚɞ 

ˊŮɟɘŮɢɧɛŮɜɞ
81

. ȺɜŭŮɘəŰɘəɎ ŬɜŬűɏɟɞɡɛŮ ůɡɛűɤɜɑŮɠ ɛŮ ŬɜŰɘəŮɑɛŮɜɞ Űɖɜ ŬˊŬɔɧɟŮɡůɖ 

Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɡɧɛŮɜɤɜ ɛŮɟɩɜ ɜŬ ˊɟɞɢɤɟɐůɞɡɜ ůŮ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ ɛŮ ŰɟɑŰŬ 

ˊɟɧůɤˊŬ əŬɗô ɞ ɢɟɧɜɞ ɖ Ŭɟɢɘəɐ ŭɘŬˊɟŬɔɛɎŰŮɡůɖ ŮɝŮɚɑůůŮŰŬɘ (lock ï out agreemens), 

Űɖɜ ɡˊɞɢɟɏɤůɖ Űɤɜ ůɡɜŬɚɚŬůůɞɛɏɜɤɜ ɜŬ əŬŰŬɓɎɚɚɞɡɜ əɎɗŮ ŭɡɜŬŰɐ ˊɟɞůˊɎɗŮɘŬ ɔɘŬ 

Űɖ ůɨɜŬɣɖ Űɖɠ ůɨɛɓŬůɖɠ (agreements to use ñbest endeavoursò), əŬɗɩɠ əŬɘ Űɘɠ 

ůɡɛűɤɜɑŮɠ ŮɛˊɘůŰŮɡŰɘəɧŰɖŰŬɠ ɐ ŮɢŮɛɨɗŮɘŬɠ (agreements of condifentiality)
82

.ɇɡɢɧɜ 

ůɡɛűɤɜɑŬ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɡɧɛŮɜɤɜ ɛŮɟɩɜ ˊɟɞɠ Űɐɟɖůɖ Űɤɜ ŮˊɘŰŬɔɩɜ Űɖɠ əŬɚɐɠ 

ˊɑůŰɖɠ əŬŰɎ Űɖ ŭɘŬɟəŮɘŬ Űɞɡ ŭɘŬˊɟŬɔɛŬŰŮɡŰɘəɞɨ ůŰŬŭɑɞɡ (agreements to negotiate in 

good faith), ŭŮɜ ůɡɜɘůŰɎ əŬŰô Ŭɟɢɐɜ ŭŮůɛŮɡŰɘəɐ ůɡɛűɤɜɑŬ, ɚɧɔɤ Űɞɡ Ŭűɖɟɖɛɏɜɞɡ 

əŬɘ ůɡɜŮˊɩɠ ɛɖ ŭŮůɛŮɡŰɘəɞɨ ˊŮɟɘŮɢɞɛɏɜɞɡ Űɖɠ
83

. ȼ ˊɟɧůűŬŰɖ, ŮɜŰɞɨŰɞɘɠ, ɜɞɛɞɚɞɔɑŬ 

ůɖɛŮɘɩɜŮɘ ɧŰɘ Űɡɢɧɜ ůɡɛűɤɜɑŮɠ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɡɧŮɛɜɤɜ ɛŮɟɩɜ ˊɟɞɠ ɞɚɞəɚɐɟɤůɖ 

Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ əŬɘ əŬŰɎɟŰɘůɖ Űɖɠ ŰŮɚɘəɐɠ ůɨɛɓŬůɖɠ (agreements to agree), 

ŮɛˊŮɟɘɏɢɞɡɜ ůɡɜŬɔɧɛŮɜɖ ɡˊɧůɢŮůɖ ˊŮɟɑ Űɐɟɖůɖɠ Űɤɜ ŮˊɘŰŬɔɩɜ Űɖɠ əŬɚɐɠ ˊɑůŰɖɠ 

əŬŰɎ Űɞ ŭɘŬˊɟŬɔɛŬŰŮɡŰɘəɧ ůŰɎŭɘɞ (implied promise to negotiate in good faith)
84

. 

ȷɗɏŰɖůɖ Űɖɠ Ůɜ ɚɧɔɤ ɡˊɧůɢŮůɖɠ ɞŭɖɔŮɑ əŬŰô ŮˊɏəŰŬůɖ ůŮ ŬɗɏŰɖůɖ Űɖɠ ůɢŮŰɘəɐɠ 

ůɨɛɓŬůɖɠ, ɘŭɟɨɞɡůŬ ŬɝɘɩůŮɘɠ Ŭˊɞɕɖɛɑɤůɖɠ.  

 

 

 

 

 

 

 

                                                
79 Ƚŭɑɤɠ ůŮ ůɢɏůɖ ɛŮ ůɡɛɓɎůŮɘɠ franchiseĿ ȸɚ. ůɢŮŰ. Goodman v. Dicker, 169 F.2d 684 (D. C. Cir. 

1948)Ŀ Chrysler Corp. v. Quimpy, 144 A. 2d 123 ( Del. 1958) 
80 Farnsworth, Precontractual Liability and Preliminary Agreements: Fair Dealing and Failed 

Negotiations, ů. 263-269 əŬɘ Űɘɠ ŮəŮɑ ˊŬɟŬˊŮɛˊɧɛŮɜŮɠ ŬˊɞűɎůŮɘɠ 
81 ũɘŬ Űɖɜ ŭɘɎəɟɘůɖ ˊɟɞůɡɛɓŬŰɘəɩɜ ůɡɛűɤɜɘɩɜ (preliminary negotiations) əŬɘ ˊɟɧŰŬůɖɠ ˊɟɞɠ 

əŬŰɎɟŰɘůɖ ůɨɛɓŬůɖɠ (offer) ɓɚ. ɘŭɑɤɠ ŰŬ əɟɘŰɐɟɘŬ ˊɞɡ ɛŮŰŬɢŮɘɟɑɕɞɜŰŬɘ ɞɘ Calamari/Perillo, On 

Contracts5, ů. 46-47 
82 ȸɚ. ɛŮŰŬɝɡ Ɏɚɚɤɜ St. Banakas, Liability for Contractual Negotiations in English Law: Looking for 

the Litmus Test, ů. 11 Ů.́ 
83 ũɘŬ Űɘɠ ŬɜŰɑůŰɞɘɢŮɠ ŮˊɘűɡɚɎɝŮɘɠ Űɤɜ ŬɛŮɟɘəŬɜɘəɩɜ ŭɘəŬůŰɖɟɑɤɜ ɓɚ. Farnsworth, Contracts4, ů. 199 

Ů.́ əŬɘ Űɘɠ ŮəŮɑ ɜɞɛɞɚɞɔɘŬəɏɠ ˊŬɟŬˊɞɛˊɏɠ. 
84 Calamari/Perillo, On Contracts5, ů. 62-63Ŀ ȷˊɧ Űɖ ɜɞɛɞɚɞɔɑŬ ɓɚ. ɘŭɑɤɠ Aviation Contractor 

Emplyees v. U.S., 945 F. 2nd 1568 (Fed. Cir. 1991) çthe emerging view is that an agreement which 

specifies that certain terms will be agreed on by future negotiation is sufficiently definite, because it 

impliedly places an obligation on the parties to negotiate in good faithè 



 

 

17 

 

2. ȹɑəŬɘɞ Űɤɜ ȼ.Ʉ.ȷ. 

12. ɇɞ ŬɛŮɟɘəŬɜɘəɧ ŭɑəŬɘɞ ŬəɞɚɞɡɗŮɑ əŬŰɎ əŬɜɧɜŬ Űɘɠ Ŭɟɢɏɠ Űɞɡ Ŭɔɔɚɘəɞɨ ŭɘəŬɑɞɡ 

əŬɘ ŭɘŬˊɜɏŮŰŬɘ ɏɜŰɞɜŬ Ŭˊɧ Űɖɜ Ŭɟɢɐ Űɖɠ ŮɚŮɡɗɏɟɘŬɠ Űɤɜ ůɡɛɓɎůŮɤɜ. ȼ Ŭɟɢɐ ŬɡŰɐ 

ŭɘəŬɘɞɚɞɔŮɑ ˊɚɐɟɤɠ Űɖɜ ŮɚŮɡɗŮɟɑŬ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ, əŬɗɩɠ əŬɘ Űɖɜ Ŭˊɞɢɩɟɖůɖ 

Ŭˊɧ ŬɡŰɏɠ, ɢɤɟɑɠ ɜŬ ůŰɞɘɢŮɘɞɗŮŰŮɑŰŬɘ Ůɡɗɨɜɖ Űɞɡ ɛɏɟɞɡɠ ˊɞɡ Űɘɠ ŭɘɏəɞɣŮ
85
. ȾŬŰɎ Űɖɜ 

ˊŬɟŬŭɞůɘŬəɐ ɗŮɩɟɖůɖ Űɞɡ ɕɖŰɐɛŬŰɞɠ, Űɡɢɧɜ ɕɖɛɑŬ Ŭˊɧ əŬəɧˊɘůŰɖ ůɡɛˊŮɟɘűɞɟɎ 

əŬŰɎ Űɞ ůŰɎŭɘɞ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ ŭŮɜ ŭɨɜŬŰŬɘ ɜŬ ŬˊɞəŬŰŬůŰŬɗŮɑ, Ůűɧůɞɜ 

ŮˊŬəɞɚɞɨɗɖůŮ ɖ ɏɔəɡɟɖ əŬŰɎɟŰɘůɖ Űɖɠ ůɨɛɓŬůɖɠ. ɀɞɚɞɜɧŰɘ ɖ Ŭɟɢɐ Űɖɠ əŬɚɐɠ 

ˊɑůŰɖɠ (good faith, fair dealing) ŰɡˊɞˊɞɘŮɑŰŬɘ ɟɖŰɎ ůŰŬ Ɏɟɗɟ. 1.7, 1.8, 2.1.15, 4.8, 

5.1.2, 5.3.3 əŬɘ 5.3.4 Űɤɜ Ŭɟɢɩɜ Unidroit, əŬɗɩɠ əŬɘ ůŰɘɠ ÄÄ 1-304 Űɞɡ Uniform 

Commercial Code əŬɘ ůŰɞ ȹŮɨŰŮɟɞ ȷɛŮɟɘəŬɜɘəɧ Restatement Űɤɜ ɆɡɛɓɎůŮɤɜ 

(Ä205)
86

, ŰŬ ŬɛŮɟɘəŬɜɘəɎ ŭɘəŬůŰɐɟɘŬ ɏɢɞɡɜ ŮˊŬɜŮɘɚɖɛɛɏɜɤɠ ŬˊɞɟɟɑɣŮɘ Űɖɜ 

ŭɡɜŬŰɧŰɖŰŬ ŮˊɏəŰŬůɖɠ Űɤɜ ɡˊɞɢɟŮɩůŮɤɜ əŬɚɧˊɘůŰɖɠ ůɡɛˊŮɟɘűɞɟɎɠ ůŰɞ 

ˊɟɞůɡɛɓŬŰɘəɧ ůŰɎŭɘɞ, əŬɗɩɠ əŬɘ Űɖ ŭɖɛɘɞɡɟɔɑŬ ɘŭɘŬɑŰŮɟɖɠ ůɢɏůɖɠ ŮɛˊɘůŰɞůɨɜɖɠ 

ɛŮŰŬɝɨ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɡɧɛŮɜɤɜ. ɆŮ ŬɜŰɑɗŮůɖ ɛŮ ŰŬ ŭɑəŬɘɞ Űɤɜ ŮɡɟɤˊŬɥəɩɜ 

ɖˊŮɘɟɤŰɘəɩɜ əɟŬŰɩɜ
87
, Űɞ ŬɛŮɟɘəŬɜɘəɧ ŭɑəŬɘɞ Űɤɜ ůɡɛɓɎůŮɤɜ ŮɛűɞɟŮɑŰŬɘ, əŬŰô 

                                                
85 Farnsworth, Precontractual Liability and Preliminary Agreements: Fair Dealing and Failed 

Negotiations, ů. 229-236 
86 ɆŰɖɜ ŮɘůŬɔɤɔɐ Űɖɠ Ŭɟɢɐɠ Űɖɠ əŬɚɐɠ ˊɑůŰɖɠ ůŰɞ ŬɛŮɟɘəŬɜɘəɧ ŭɑəŬɘɞ Űɤɜ ůɡɛɓɎůŮɤɜ ůɡɜɏɓŬɚŮ 

ˊɟɤŰɑůŰɤɠ ɖ ɛŮŰŬűɞɟɎ Űɤɜ ˊɞɟɘůɛɎŰɤɜ Űɖɠ ɔŮɟɛŬɜɘəɐɠ ɗŮɤɟɑŬɠ əŬɘ ɜɞɛɞɚɞɔɑŬɠ ŬɜŬűɞɟɘəɎ ɛŮ Űɘɠ 

ŭɘŬŰɎɝŮɘɠ Űɞɡ Ɏɟɗɟɞɡ 242 Űɞɡ ɔŮɟɛȷȾ (ɇreu und Glauben), Ŭˊɧ Űɞɜ ȾŬɗɖɔɖŰɐ Karl Llewellyn, əɨɟɘɞ 

ůɡɜŰɎəŰɖ Űoɡ UCC əŬɘ Ůəˊɟɧůɤˊɞ Űɞɡ ŬɛŮɟɘəŬɜɘəɞɨ ɜɞɛɘəɞɨ ɟŮŬɚɘůɛɞɨĿ ȸɚ. ůɢŮŰɘəɎ Farnsworth, 

Duties of Good Faith and Fair Dealing under the UNIDROIT Principles, Relevant International 

Conventions and National Laws, ů. 51Ŀ ũɘŬ Űɖɜ Ůɝɏɚɘɝɖ Űɞɡ ɕɖŰɐɛŬŰɞɠ ɓɚ. ɘŭɑɤɠ 
Zimmermann/Whittaker (ed.), Good Faith in European Contract Law, ů. 118 Ů.́ 
87 ȽŭɘŬɑŰŮɟɖ ůɖɛŬůɑŬ ůŰɘɠ ŮˊɘŰŬɔɏɠ Űɖɠ əŬɚɐɠ ˊɑůŰɖɠ əŬɘ ůŰɖɜ ˊɟɞůŰŬůɑŬ Űɞɡ ɛɏɟɞɡɠ ˊɞɡ ɡˊɏůŰɖ ɕɖɛɑŬ 

əŬŰɎ Űɞ ˊɟɞůɡɛɓŬŰɘəɧ ůŰɎŭɘɞ ŬˊɞŭɑŭŮɘ ɞ ȷůŰɘəɧɠ ȾɩŭɘəŬɠ Űɖɠ ɄɞɚɘŰŮɑŬɠ Űɖɠ Louisiana Űɞɡ 1825, 

ŬˊɞŭɑŭɞɜŰŬɠ ŬɜŰɑůŰɞɘɢŮɠ ɚɨůŮɘɠ Űɞɡ ũŬɚɚɘəɞɨ əŬɘ ȽůˊŬɜɘəɞɨ ȷůŰɘəɞɨ ȾɩŭɘəŬ (ɓɚ. ůɢŮŰ. S. Litvinoff, 

Offer and Acceptance in Louisiana Law: A Comparative Analysis: Part - Offer, ů. 1 Ů.́Ŀ H. 

Schwenk, Culpa in Contrahendo in German, French and Louisiana Law, ů. 87 Ů.́). H ŮˊɘŰŬɔɐ Űɖɠ 

ůɡɛɓŬŰɘəɐɠ ŮɚŮɡɗŮɟɑŬɠ Űɞɡ Ɏɟɗɟɞɡ 1971 (çParties are free to contract for any object that is lawful, 

possible, and determined or determinableè), əŬɗɩɠ əŬɘ ɖ Ůəˊɚɐɟɤůɖ Űɤɜ ůɡɛɓŬŰɘəɩɜ ɡˊɞɢɟŮɩůŮɤɜ 

əŬŰɎ Űɖɜ əŬɚɐ ˊɑůŰɖ ůɨɛűɤɜŬ ɛŮ Űɞ Ɏɟɗɟɞ 1983 (çContracts have the effect of law for the parties and 

may be dissolved only through the consent of the parties or on grounds provided by law. Contracts 

must be performed in good faithè), ŬˊɞŰŮɚɞɨɜ əŬɘ Ůŭɩ ŭɞɛɘəɎ ůŰɞɘɢŮɑŬ Űɞɡ ŭɘəŬɑɞɡ Űɤɜ ůɡɛɓɎůŮɤɜ. 
Ⱥɘŭɘəɏɠ ˊŮɟɘˊŰɩůŮɘɠ ˊɟɞůɡɛɓŬŰɘəɞɨ ˊŰŬɑůɛŬŰɞɠ ŬˊŬɜŰɩɜŰŬɘ ůŮ ŭɘɎůˊŬɟŰŮɠ ŭɘŬŰɎɝŮɘɠ Űɞɡ ɤɠ Ɏɜɤ 

ɜɞɛɞɗŮŰɐɛŬŰɞɠ, ɛŮ əɡɟɘɧŰŮɟŮɠ Űɘɠ ˊŮɟɘˊŰɩůŮɘɠ Űɤɜ Ɏɟɗɟɤɜ 1921 ï Ŭəɨɟɤůɖ ŭɘəŬɘɞˊɟŬɝɑŬɠ ɚɧɔɤ 

ŬɜɘəŬɜɧŰɖŰŬɠ (ˊɟɓɚ. ç[é] each party or his legal representative shall restore to the other what he has 

received thereunder. When restoration is impossible or impracticable, the court may award 

compensation to the party to whom restoration cannot be madeè), 1952 - Ŭəɨɟɤůɖ ŭɘəŬɘɞˊɟŬɝɑŬɠ əŬɘ 

ɡˊɞɢɟɏɤůɖ Ŭˊɞɕɖɛɑɤůɖɠ (ˊɟɓɚ. çA party who obtains rescission on grounds of his own error is liable 

for the loss thereby sustained by the other party unless the latter knew or should have known of the 

error. The court may refuse rescission when the effective protection of the other party's interest 

requires that the contract be upheld.  In that case, a reasonable compensation for the loss he has 

sustained may be granted to the party to whom rescission is refusedè) əŬɘ 2033 ï ůɡɜɏˊŮɘŮɠ Űɖɠ 

ŬəɡɟɧŰɖŰŬɠ (çAn absolutely null contract, or a relatively null contract that has been declared null by 

the court, is deemed never to have existed.  The parties must be restored to the situation that existed 
before the contract was made.  If it is impossible or impracticable to make restoration in kind, it may 

be made through an award of damagesè). ɀɞɚɞɜɧŰɘ ɔŮɜɘəɏɠ ŭɘŬŰɎɝŮɘɠ ŬɜŰɑůŰɞɘɢŮɠ Űɤɜ Ɏɟɗɟɤɜ 197 ï 

198 ȷȾ ŭŮɜ ŬˊŬɜŰɞɨɜ ůŰɞɜ Ůɜ ɚɧɔɤ ȷůŰɘəɧ ȾɩŭɘəŬ, ŰŬ ůɢŮŰɘəɎ ˊɟɞɓɚɐɛŬŰŬ ŮˊɘɚɨɞɜŰŬɘ ůɨɛűɤɜŬ ɛŮ 

Űɖɜ ɔŮɜɘəɐ ŭɘɎŰŬɝɖ ˊŮɟɑ ŬŭɘəɞˊɟŬɝɘɩɜ Űɞɡ Ɏɟɗɟɞɡ 2315 (çEvery act whatever of man that causes 

damage to another obliges him by whose fault it happened to repair itè), əŬŰô ŬɜŰɘůŰɞɘɢɑŬ ˊɟɞɠ ŰŬ 

ɘůɢɨɞɜŰŬ ůŰɞɡɠ əɧɚˊɞɡɠ Űɞɡ ɔŬɚɚɘəɞɨ ŭɘəŬɑɞɡ (ɓɚ. ůɢŮŰ. ˊŬɟŬəɎŰɤ Ŭɟ. 21 Ůˊ.)Ŀ ȾŬŰô ŬɜŰɘůŰɞɘɢɑŬ, 
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ŬɜŰɘůŰɞɘɢɑŬ ˊɟɞɠ ŰŬ ɘůɢɨɞɜŰŬ ůŰɞ ɢɩɟɞ Űɞɡ Ŭɔɔɚɘəɞɨ ŭɘəŬɑɞɡ, Ŭˊɧ Űɖɜ Ŭɟɢɐ caveat 

emptor
88
. ɆŮ ˊŮɟɘˊŰɩůŮɘɠ ˊɟɧəɚɖůɖɠ ɕɖɛɑŬɠ əŬŰɎ Űɞ ˊɟɞůɡɛɓŬŰɘəɧ ůŰɎŭɘɞ, ɖ 

ɜɞɛɞɚɞɔɑŬ Űɤɜ ŬɛŮɟɘəŬɜɘəɩɜ ŭɘəŬůŰɖɟɑɤɜ ŬɜŰɘɛŮŰɤˊɑɕŮɘ Űɘɠ ˊŮɟɘˊŰɩůŮɘɠ 

ˊɟɞůɡɛɓŬŰɘəɞɨ ˊŰŬɑůɛŬŰɞɠ ɛɏůɤ Űɞɡ ɗŮůɛɞɨ Űɖɠ restitution, Űɖɠ misrepresentation 

əŬɘ Űɞɡ promissory estoppel. ɆŮ ɧɚŮɠ Űɘɠ ˊŬɟŬˊɎɜɤ ˊŮɟɘˊŰɩůŮɘɠ, ŬˊɞəŬɗɑůŰŬŰŬɘ əŬŰɎ 

əŬɜɧɜŬ Űɞ ŬɟɜɖŰɘəɧ ŭɘŬűɏɟɞɜ (reliance damages)
89

. ȾŬŰô ŬɜŰɘůŰɞɘɢɑŬ ɟ́ɞɠ ŰŬ 

ɘůɢɨɞɜŰŬ ůŰɞɡɠ əɧɚˊɞɡɠ Űɞɡ Ŭɔɔɚɘəɞɨ ŭɘəŬɑɞɡ, ɘŭɘŬɑŰŮɟɖ ůɖɛŬůɑŬ ŬˊɞəŰɞɨɜ əŬɘ Ůŭɩ 

Űɡɢɧɜ ůɡɛɓŬŰɘəɏɠ ŭŮůɛŮɨůŮɘɠ Űɤɜ ɛŮɟɩɜ ɤɠ ˊɟɞɠ Űɖ ŭɘŬɛɧɟűɤůɖ Űɞɡ 

ˊɟɞůɡɛɓŬŰɘəɞɨ ůŰŬŭɑɞɡ.  

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                                                                                                       
ŬˊɞɛŬəɟɡɜɧɛŮɜɞɠ Ŭˊɧ Űɖɜ ˊŬɟŬŭɞůɘŬəɐ ɗŮɩɟɖůɖ Űɖɠ ŭɘŬˊɟŬɔɛŬŰŮɡŰɘəɐɠ ŭɘŬŭɘəŬůɑŬɠ ůŰŬ ŭɑəŬɘŬ Űɤɜ 

əɟŬŰɩɜ Űɞɡ Common Law, ɞ ȷůŰɘəɧɠ ȾɩŭɘəŬɠ Űɞɡ Qu®bec, ɛŮ ˊɟɞűŬɜɐ Űɖɜ ŮˊɑŭɟŬůɖ Űɞɡ ɔŬɚɚɘəɞɨ 

ŭɘəŬɑɞɡ, ŮˊŮəŰŮɑɜŮɘ ɟɖŰɎ ůɨɛűɤɜŬ ɛŮ Űɞ Ɏɟɗɟɞ 1375 Űɖɜ ŮˊɘŰŬɔɐ Űɖɠ əŬɚɐɠ ˊɑůŰɖɠ əŬɘ ůŰɞ 

ˊɟɞůɡɛɓŬŰɘəɧ ůŰɎŭɘɞ (ˊɟɓɚ. çThe parties shall conduct themselves in good faith both at the time the 

obligation is created and at the time it is performed or extinguishedè). ȸɚ. ůɢŮŰ. ɀ. Bonell, An 

International Restatement of Contract Law2, ů. 83 ůɖɛ. 146 
88 Feldman v. Allegheny International, 850 F.2d 1217 (7th Cir. 1988) çGood faith is no guide. In a 

business transaction both sides presumably try to get the best of the deal. That is the essence of 

bargaining in the free market. So one cannot characterize self-interest as bad faith. No particular 

demand in the negotiations could be termed dishonest, even if it seemed outrageous to the other party. 

The proper recourse is to walk away from the bargaining table, not to sue for bad faith negotiations.èĿ 
Ʉɟɞɠ Űɖɜ ɑŭɘŬ əŬŰŮɨɗɡɜůɖ National Trends v. Krimson Corp., 1994 WL 97058 (S.D.N.Y. 1994)Ŀ 

Reprosystem v. SCM, 727 F.2d 257 (2d Cir. 1984)Ŀ Pinnacle Books v. Harlequin, 519 F. Supp. 118 

(S.D.N.Y.1981)Ŀ ȾŬɗɞɟɘůŰɘəɐ ɔɘŬ Űɖɜ Ůɝɏɚɘɝɖ Űɞɡ ůɢŮŰɘəɞɨ ˊɟɞɓɚɖɛŬŰɘůɛɞɨ ɡˊɐɟɝŮ ɖ ŮˊɑŭɟŬůɖ Űɖɠ 

ɞɘəɞɜɞɛɘəɐɠ ŬɜɎɚɡůɖɠ Űɞɡ ŭɘəŬɑɞɡ Űɤɜ ůɡɛɓɎůŮɤɜ, ɛŮ Űɖ ɓŬůɘəɐ ˊŮˊɞɑɗɖůɖ ɧŰɘ ɖ Ůˊɘɓɞɚɐ ůŰŬ ɛɏɟɖ 

ˊɟɞůɡɛɓŬŰɘəɩɜ ɡˊɞɢɟŮɩůŮɤɜ ŬɡɝɎɜŮɘ Űɞ əɧůŰɞɠ Űɤɜ ůɡɜŬɚɚŬɔɩɜ, ŬˊɞɗŬɟɟɨɜɞɜŰŬɠ Űɖ ŭɘŮɜɏɟɔŮɘŬ 

ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ əŬɘ ůɡɜŮˊɩɠ Űɖ ůɡɛɓŬŰɘəɐ ŭɏůɛŮɡůɖ (ɓɚ. Űɘɠ ˊŬɟŬŰɖɟɐůŮɘɠ Űɞɡ Farnsworth, 

Precontractual Liability and Preliminary Agreements: Fair Dealing and Failed Negotiations, ů. 221, 

243Ŀ Zimmermann/Whittaker (ed.), Good Faith in European Contract Law, ů. 41). ɆŰɘɠ Ůˊɘɛɏɟɞɡɠ 

ˊɟɞůŮɔɔɑůŮɘɠ Űɖɠ ɞɘəɞɜɞɛɘəɐɠ ŬɜɎɚɡůɖɠ Űɤɜ əŬɜɧɜɤɜ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ (ɔɘŬ Űɘɠ ɞˊɞɑŮɠ ɓɚ. 

ŭɘŮɝɞŭɘəɎ John Cartwright/Martijn Hesselink (ed.), Precontractual liability in European Private Law, ů. 

433 Ůˊ.) ɓŬůɘəɧ ɕɖŰɞɨɛŮɜɞ ŬˊɞŰŮɚŮɑ ɖ ŬɜŮɨɟŮůɖ ŬˊɞŰŮɚŮůɛŬŰɘəɩɜ əŬɜɧɜɤɜ ɤɠ ˊɟɞɠ Űɖɜ əŬŰŬɜɞɛɐ 

Űɤɜ ɞɘəɞɜɞɛɘəɩɜ əɘɜŭɨɜɤɜ ɛŮŰŬɝɨ Űɤɜ ůɡɜŬɚɚŬůůɞɛɏɜɤɜ. ȾɟɘŰɘəɧ ɏɚŮɔɢɞ Űɖɠ ɞɘəɞɜɞɛɘəɐɠ ŬɜɎɚɡůɖɠ 
Űɞɡ ŭɘəŬɑɞɡ ɓɚ. ůŮ ɆŰŬɛɎŰɖɠ, ȼ  ɗŮɛŮɚɑɤůɖ Űɤɜ ɜɞɛɘəɩɜ əɟɑůŮɤɜ8, ů. 278 Ůˊ.Ŀ ȸɚ. Ůˊɑůɖɠ 

ɄŬˊŬɜɘəɞɚɎɞɡ, ɀŮɗɞŭɞɚɞɔɑŬ Űɞɡ ȽŭɘɤŰɘəɞɨ ȹɘəŬɑɞɡ əŬɘ ȺɟɛɖɜŮɑŬ Űɤɜ ȹɘəŬɘɞˊɟŬɝɘɩɜ, ů. 122 Ůˊ.  
89 Arcadian Phosphates v. Arcadian Corp., 884 F.2d 69 (2nd Cir. 1989)Ŀ Teachers Insurance & Annuity 

v. Butler, 626 F.Supp. 1229 (S.D.N.Y. 1986)Ŀ N. Nedzel, A Comparative Study of Good Faith, Fair 

Dealing, and Precontractual Liability, ů. 148-149Ŀ Farnsworth, Precontractual Liability and 

Preliminary Agreements: Fair Dealing and Failed Negotiations, ů. 222 
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II. ũŮɟɛŬɜɘəɐ ɞɘəɞɔɏɜŮɘŬ 

1. ũŮɟɛŬɜɘəɧ ŭɑəŬɘɞ 

13. Ƀɘ ́ɟŬəŰɘəɩɠ ˊɟɞůŬɜŬŰɞɚɘůɛɏɜŮɠ ɚɨůŮɘɠ Űɞɡ Jhering ɏŰɡɢŬɜ ŮɡɟɨŰŬŰɖɠ Ŭˊɞŭɞɢɐɠ 

Ŭˊɧ Űɖ ɔŮɟɛŬɜɘəɐ ɜɞɛɘəɐ űɘɚɞɚɞɔɑŬ
90
. ȺɜŰɞɨŰɞɘɠ, ɞɘ ůɡɜŰɎəŰŮɠ Űɞɡ ɔŮɟɛȷȾ ŭŮɜ 

ˊŮɟɘɏɚŬɓŬɜ ŬɡŰɏɠ ůŮ ɟɖŰɐ ŭɘɎŰŬɝɖ, ˊɟɞůŭɘɞɟɑɕɞɜŰŬɠ ŮɜɘŬɑŬ Űɞ ˊɟŬɔɛŬŰɘəɧ Űɖɠ 

ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ, ŬɚɚɎ ŬɟəɏůŰɖəŬɜ ůŰɖɜ ŬˊɞůˊŬůɛŬŰɘəɐ ɟɨɗɛɘůɖ Űɞɡ 

ɗɏɛŬŰɞɠ: ŬɟəŮŰɏɠ ŭɘŬŰɎɝŮɘɠ Űɞɡ ɔŮɟɛȷȾ əŬɗɘŮɟɩɜɞɡɜ Ůɡɗɨɜɖ ɚɧɔɤ ˊŰŬɑůɛŬŰɞɠ əŬŰɎ 

Űɖ ŭɘɎɟəŮɘŬ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ əŬɘ ɞŭɖɔɞɨɜ ůŰɖɜ  ŬˊɞəŬŰɎůŰŬůɖ Űɞɡ ŬɟɜɖŰɘəɞɨ 

ŭɘŬűɏɟɞɜŰɞɠ, ůŮ ˊŮɟɑˊŰɤůɖ əŬŰɎɟŰɘůɖɠ Ɏəɡɟɖɠ ɐ Ŭəɡɟɩůɘɛɖɠ ŭɘəŬɘɞˊɟŬɝɑŬɠ (ˊɟɓɚ. 

Ä118, 119, 122 ï ŬəɡɟɧŰɖŰŬ Űɖɠ ŭɐɚɤůɖɠ ɓɞɡɚɐůŮɤɠ ɚɧɔɤ ŬůŰŮɥůɛɞɨ ɐ ˊɚɎɜɖɠ, 

Ä145 ï ˊŬɟɎɚŮɘɣɖ Ůɘŭɞˊɞɑɖůɖɠ ɤɠ ˊɟɞɠ Űɖɜ əŬɗɡůŰɏɟɖůɖ Űɖɠ Ŭˊɞŭɞɢɐɠ, Ä179 Ůŭ. 2 ï 

Ůɡɗɨɜɖ Űɞɡ ɣŮɡŭɞŬɜŰɘˊɟɞůɩˊɞɡ, Ä307, Ä309 ï ŬəɡɟɧŰɖŰŬ ɚɧɔɤ Ŭɟɢɘəɐɠ 

ŬɜŰɘəŮɘɛŮɜɘəɐɠ ŬŭɡɜŬɛɑŬɠ) ɐ ŬəɧɛŬ əŬɘ ɏɔəɡɟɖɠ ůɨɛɓŬůɖɠ (ˊɟɓɚ. Ä434 ï Ůɡɗɨɜɖ 

ˊɤɚɖŰɐ ɔɘŬ ɜɞɛɘəɎ ŮɚŬŰŰɩɛŬŰŬ, Ä463 ï Ůɡɗɨɜɖ Űɞɡ ˊɤɚɖŰɐ ɔɘŬ ŭɧɚɘŬ Ŭˊɧəɟɡɣɖ 

ˊɟŬɔɛŬŰɘəɩɜ ŮɚŬŰŰɤɛɎŰɤɜ, Ä523, Ä524 ï Ůɡɗɨɜɖ Űɞɡ ŭɤɟɖŰɐ ɔɘŬ ŭɧɚɘŬ Ŭˊɧəɟɡɣɖ 

ɜɞɛɘəɞɨ əŬɘ ˊɟŬɔɛŬŰɘəɞɨ ŮɚŬŰŰɩɛŬŰɞɠ ŬɜŰɑůŰɞɘɢŬ). ɆŰɖɟɘɕɧɛŮɜɖ ůŰɞ ˊɟŬɔɛŬŰɘəɧ 

Űɤɜ ˊŬɟŬˊɎɜɤ ŭɘŬŰɎɝŮɤɜ əŬɘ ɘŭɑɤɠ ůŰɖɜ Ä242 (Treu und Glauben) Űɞɡ ɔŮɟɛȷȾ, ɖ 

ɜɞɛɞɚɞɔɑŬ Űɞɡ ɔŮɟɛŬɜɘəɞɨ ȷəɡɟɤŰɘəɞɨ (BGH)
91

, ůɡɜŮˊɘəɞɡɟɞɨɛŮɜɖ Ŭˊɧ Űɖɜ 

ŮˊɘůŰɐɛɖ
92
, ŭɘŬˊɑůŰɤůŮ ɟɡɗɛɘůŰɘəɧ əŮɜɧ ɤɠ ˊɟɞɠ Űɖɜ ˊɟɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ, 

əŬŰŬɚɐɔɞɜŰŬɠ ůŰɖ ŭɘɎˊɚŬůɖ ɘŭɘŬɑŰŮɟɖɠ ɏɜɜɞɛɖɠ ůɢɏůɖɠ (Sonderrechtsverhªltnis) 

ɛŮŰŬɝɨ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɡɧɛŮɜɤɜ ɛŮɟɩɜ, ɜɞɛɘəɐ ɗŮɛŮɚɑɤůɖ Űɖɠ ɞˊɞɑŬɠ ˊŬɟɏɢŮɘ ɞ 

ɑŭɘɞɠ ɞ ɜɧɛɞɠ (gesetzliches Schuldverhªltnis), Ŭˊɧ Űɖɜ ɞˊɞɑŬ Ŭˊɞɟɟɏɞɡɜ ɡˊɞɢɟŮɩůŮɘɠ 

ˊɟɧɜɞɘŬɠ əŬɘ ˊɟɞůŰŬůɑŬɠ (Schutzpflichten)
93

. ɇɡɢɧɜ ŬɗɏŰɖůɖ Űɤɜ ˊŬɟŮˊɧɛŮɜɤɜ 

ɡˊɞɢɟŮɩůŮɤɜ ˊɟɧɜɞɘŬɠ, ɘŭɟɨŮɘ ɡˊɞɢɟɏɤůɖ Ŭˊɞɕɖɛɑɤůɖɠ əŬŰɎ Űɘɠ ŭɘŬŰɎɝŮɘɠ ɔɘŬ Űɖɜ 

ŮɜŭɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ.  

 

14. ɀŮ Űɖ ɛŮŰŬɟɟɨɗɛɘůɖ Űɞɡ Ůɜɞɢɘəɞɨ ŭɘəŬɑɞɡ Űɞ 2002 (ɜɧɛɞɠ ɔɘŬ Űɞɜ Ůəůɡɔɢɟɞɜɘůɛɧ 

Űɞɡ Ůɜɞɢɘəɞɨ ŭɘəŬɑɞɡ ï Schuldrechtsmodelnisierungsgesetz Űɖɠ 01.01.2002), ɛŮ 

ůəɞˊɧ Űɖɜ ŮɜůɤɛɎŰɤůɖ ůŰɞ Ůɗɜɘəɧ ŭɑəŬɘɞ Űɤɜ Ƀŭɖɔɘɩɜ ˊɞɡ ŬűɞɟɞɨůŬɜ ůŮ ɗɏɛŬŰŬ 

Ůɜɞɢɘəɞɨ ŭɘəŬɑɞɡ əŬɘ ˊɟɞůŰŬůɑŬɠ əŬŰŬɜŬɚɤŰɩɜ
94

 əŬɘ Űɖɜ Űɟɞˊɞˊɞɑɖůɖ Űɤɜ 

ŭɘŬŰɎɝŮɤɜ Űɖɠ ŬɜɩɛŬɚɖɠ Ůɝɏɚɘɝɖɠ Űɖɠ Ůɜɞɢɐɠ, ɖ ˊɟɞůˊɎɗŮɘŬ Űɞɡ ɔŮɟɛŬɜɞɨ ɜɞɛɞɗɏŰɖ 

ɜŬ ɡɘɞɗŮŰɐůŮɘ ŮɜɘŬɑɞ ˊɟŬɔɛŬŰɘəɧ Ůɡɗɨɜɖɠ (Einheitsprinzip), ɛŮ əŮɜŰɟɘəɐɠ ůɖɛŬůɑŬɠ 

ɏɜɜɞɘŬ Űɖɜ çŬɗɏŰɖůɖ ɡˊɞɢɟɏɤůɖɠè (Schadensersatz wegen Pflichtverletzung) əŬŰɎ Űɞ 

ˊɟɧŰɡˊɞ Űɖɠ ɆɨɛɓŬůɖɠ Űɖɠ ȸɘɏɜɜɖɠ ɔɘŬ Űɖ ŭɘŮɗɜɐ ˊɩɚɖůɖ əɘɜɖŰɩɜ (CISG), Űɤɜ 

                                                
90 ũɘŬ Űɖɜ Ůɝɏɚɘɝɖ Űɞɡ ɕɖŰɐɛŬŰɞɠ ůŰɖ ũŮɟɛŬɜɑŬ ɓɚ. Űɘɠ ɘůŰɞɟɘəɞůɡɔəɟɘŰɘəɏɠ ˊŬɟŬŰɖɟɐůŮɘɠ Űɞɡ 

ȾŬɛˊɑŰůɖ, ȼ ˊɟɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ, ů. 11 Ůˊ. 
91 ȸɚ. Űɖɜ ˊŬɚŬɘɧŰŮɟɖ çLinoleumteppich Entscheidungè RGZ 78. 239Ŀ RGZ 78 (1911). 239Ŀ Christian 

von Bar/Ulrich Drobnig/Guido Alpa, The Interaction of Contract Law and Tort and Property Law in 

Europe: A Comparative Study, ů. 223 əŬɘ Űɖɜ ŮəŮɑ ůɖɛ. 1215 ɛŮ ɜŮɧŰŮɟɖ ɜɞɛɞɚɞɔɑŬ 
92 ȸɚ. ɘŭɑɤɠ Stoll, Haftung f¿r das Verhalten wªhrend der Vertragsverhandlungen, LeipZ f¿r Deutsches 
Recht, 1923, ů. 532 Ů.́ 
93 ȸɚ. ůɢŮŰ. Larenz, Lehrbuch des Schuldrechts14, 1987, Bd. I, Allgemeiner Teil, ů. 104 Ů.́Ŀ Medicus, 

Schuldrecht10, 1998, Allgemeiner Teil, ů. 56 Ůˊ.  
94 Ƚŭɑɤɠ Űɤɜ Ƀŭ. 1999/44 ȺȾ ɔɘŬ Űɖɜ ˊɩɚɖůɖ əŬŰŬɜŬɚɤŰɘəɩɜ ŬɔŬɗɩɜ, 2000/35 ȺȾ ɔɘŬ Űɖɜ 

əŬŰŬˊɞɚɏɛɖůɖ əŬɗɡůŰŮɟɐůŮɤɜ ˊɚɖɟɤɛɩɜ ůŰɘɠ Ůɛˊɞɟɘəɏɠ ůɡɜŬɚɚŬɔɏɠ əŬɘ 2000/31 ȺȾ ŬɜŬűɞɟɘəɎ ɛŮ 

Űɞ ɖɚŮəŰɟɞɜɘəɧ Ůɛˊɧɟɘɞ. 
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ȷɟɢɩɜ ɔɘŬ Űɘɠ ȹɘŮɗɜŮɑɠ Ⱥɛˊɞɟɘəɏɠ ɆɡɛɓɎůŮɘɠ (PICC), əŬɗɩɠ əŬɘ Űɤɜ ȷɟɢɩɜ Űɞɡ 

ȺɡɟɤˊŬɥəɞɨ ȹɘəŬɑɞɡ Űɤɜ ɆɡɛɓɎůŮɤɜ (PECL), ŬɚɚɎ əŬɘ ɜŬ əɤŭɘəɞˊɞɘɐůŮɘ Űɞ ɏɤɠ 

ŰɧŰŮ ɜɞɛɞɚɞɔɘŬəɧ ŭɑəŬɘɞ, ɞŭɐɔɖůŮ ůŮ ɗŮŰɘəɞˊɞɑɖůɖ Űɤɜ ɜɞɛɞɚɞɔɘŬəɩɜ ˊɞɟɘůɛɎŰɤɜ 

ɤɠ ˊɟɞɠ Űɖɜ ˊɟɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ
95
. ɇɞ ɜɏɞ Ɏɟɗɟɞ Ä311 ȽȽ 1, 2 ɔŮɟɛȷȾ

96
 

(Rechtsgeschªftliche und rechtsgeschªftsªhnliche Schuldverhªltnisse) ŮˊŮəŰŮɑɜŮɘ Űɞ 

ˊŮŭɑɞ ŮűŬɟɛɞɔɐɠ Űɤɜ ˊŬɟŮˊɧɛŮɜɤɜ ůɡɛɓŬŰɘəɩɜ ɡˊɞɢɟŮɩůŮɤɜ ˊɟɞůŰŬůɑŬɠ əŬɘ 

ŬůűɎɚŮɘŬɠ Űɖɠ Ä242 ɔŮɟɛȷȾ ůŰɞ ˊɟɞůɡɛɓŬŰɘəɧ ůŰɎŭɘɞ
97

.  

 

15. ɋɠ ˊɟɞɠ Űɖɜ ɑŭɟɡůɖ əŬɘ Űɘɠ ˊɟɞɦˊɞɗɏůŮɘɠ Űɖɠ Ůɡɗɨɜɖɠ, Űɞ ɔŮɟɛŬɜɘəɧ ŭɑəŬɘɞ, ɛŮ 

ŬűŮŰɖɟɑŬ Űɖ ɗŮɛŮɚɘɩŭɖ ɔɘŬ Űɞ ŭɑəŬɘɞ Űɤɜ ůɡɛɓɎůŮɤɜ Űɞɡ ɔŮɟɛȷȾ Ŭɟɢɐ Űɖɠ ɘŭɘɤŰɘəɐɠ 

ŬɡŰɞɜɞɛɑŬɠ (Grundsatz der Vertragsfreiheit), ŬˊɞəɚŮɑŮɘ əŬŰô Ŭɟɢɐɜ Űɖɜ 

ˊɟɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ ůŮ ˊŮɟɑˊŰɤůɖ Ŭˊɚɐɠ ɏɜŬɟɝɖɠ ɐ ˊŮɟŬɘŰɏɟɤ ůɡɜɏɢɘůɖɠ Űɤɜ 

ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ. ȷˊɧ Űɖ ůɡɜŭɡŬůɛɏɜɖ ŮűŬɟɛɞɔɐ Űɤɜ ÄÄ242 ȽȽ əŬɘ 311 II , ŭŮɜ 

ŭɨɜŬŰŬɘ ɜŬ ɡˊɞůŰɖɟɘɢɗŮɑ ɡˊɞɢɟɏɤůɖ Űɞɡ ŭɘŬˊɟŬɔɛŬŰŮɡɧɛŮɜɞɡ ɜŬ ˊɟɞɢɤɟɐůŮɘ ůŰɖɜ 

ɞɟɘůŰɘəɐ əŬŰɎɟŰɘůɖ Űɖɠ ůɨɛɓŬůɖɠ (Grundsatz der Vertragsabschluɓfreiheit)
98

. 

ȷˊŬɘŰŮɑŰŬɘ, əŬŰɎ ŰoɨŰɞ, ŭŮůɛŮɡŰɘəɐ ˊɟɧŰŬůɖ ˊɟɞɠ əŬŰɎɟŰɘůɖ ůɨɛɓŬůɖɠ, ɢɟɞɜɘəɧ 

ůɖɛŮɑɞ Ŭˊɧ Űɞ ɞˊɞɑɞ əɟɑɜŮŰŬɘ ɖ Ůˊô ŬɡŰɐɠ ŮɛˊɘůŰɞůɨɜɖ Űɞɡ ɏŰŮɟɞɡ 

ŭɘŬˊɟŬɔɛŬŰŮɡɧɛŮɜɞɡ ɛɏɟɞɡɠ əŬɘ, əŬŰô ŮˊɏəŰŬůɖ, ɖ ɑŭɟɡůɖ Űɖɠ Ůɡɗɨɜɖɠ. ȾŬŰɎ 

əŬɜɧɜŬ, ɖ ŬɗɏŰɖůɖ Űɖɠ ɡˊɞɢɟɏɤůɖɠ əŬɚɧˊɘůŰɖɠ ŭɘŬˊɟŬɔɛɎŰŮɡůɖɠ, ŮɑŰŮ ɜɞɞɨɛŮɜɖ 

ŬɜŰɘəŮɘɛŮɜɘəɎ, ɤɠ ŬɘűɜɑŭɘŬ ŭɘŬəɞˊɐ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ ɢɤɟɑɠ ɜŬ ůɡɜŰɟɏɢŮɘ 

ŭɘəŬɘɞɚɞɔɖɛɏɜɞɠ ɚɧɔɞɠ, ŮɑŰŮ ɜɞɞɨɛŮɜɖ ɡˊɞəŮɘɛŮɜɘəɎ, ɤɠ ˊŬɜŰŮɚɐɠ ɏɚɚŮɘɣɖ ˊɟɧɗŮůɖɠ 

ˊɟɞɠ əŬŰɎɟŰɘůɖ Űɖɠ ůɨɛɓŬůɖɠ, ůɡɜŮˊɎɔŮŰŬɘ ɡˊɞɢɟɏɤůɖ Ŭˊɞɕɖɛɑɤůɖɠ Űɞɡ ŬɟɜɖŰɘəɞɨ 

ŭɘŬűɏɟɞɜŰɞɠ (Vertrauensschaden)
99

. ȼ ɏəŰŬůɖ ŬˊɞəŬŰɎůŰŬůɖɠ Űɖɠ ɕɖɛɑŬɠ ŬˊɞůəɞˊŮɑ 

ůŰɖɜ ŮˊŬɜŬűɞɟɎ Űɖɠ ˊŮɟɘɞɡůɘŬəɐɠ əŬŰɎůŰŬůɖɠ Űɞɡ ɕɖɛɘɤɗɏɜŰɞɠ ůŮ ŮəŮɑɜɖ ˊɞɡ ɗŬ 

ŬˊɞɚɎɛɓŬɜŮ ŮɎɜ ɔɜɩɟɘɕŮ Űɖɜ ŮˊŬəɞɚɞɡɗɞɨůŬ ɛŬŰŬɑɤůɖ ůɨɜŬɣɖɠ Űɖɠ ůɨɛɓŬůɖɠ.  

 

 

 

 

 

 

                                                
95 ȸɚ. ůɢŮŰ. ȾɞɟɜɖɚɎəɖɠ, ȼ ŬɗɏŰɖůɖ Űɖɠ ŬɛűɞŰŮɟɞɓŬɟɞɨɠ ůɨɛɓŬůɖɠ, ů. 148 Ůˊ.Ŀ ũɘŬ ˊŬɟɞɡůɑŬůɖ Űɤɜ 

ŭɘŬŰɎɝŮɤɜ ɓɚ. Ůˊɑůɖɠ Ɇˊɘɜɏɚɚɖɠ ůŮ ɀˊɩɚɞɠ/ɇɕɎəŬɠ (Ůˊɘɛ.), ɇɞ ȽŭɘɤŰɘəɧ ȹɘŮɗɜɏɠ ȹɑəŬɘɞ Űɤɜ 

ȺɝɤůɡɛɓŬŰɘəɩɜ Ⱥɜɞɢɩɜ ï ȾŬŰô Ɏɟɗɟɞɜ ŮɟɛɖɜŮɑŬ Űɞɡ ȾŬɜɞɜɘůɛɞɨ 864/2007 [Ʌɩɛɖ ȽȽ], ů. 414 
96  ç(2) Ein Schuldverhªltnis mit Pflichten nach Ä 241 Abs. 2 entsteht auch durch 1. die Aufnahme von 

Vertragsverhandlungen, 2. die Anbahnung eines Vertrags, bei welcher der eine Teil im Hinblick auf 

eine etwaige rechtsgeschªftliche Beziehung dem anderen Teil die Mºglichkeit zur Einwirkung auf seine 

Rechte, Rechtsg¿ter und Interessen gewªhrt oder ihm diese anvertraut, oder 3. ªhnliche geschªftliche 

Kontakte. (3) Ein Schuldverhªltnis mit Pflichten nach Ä 241 Abs. 2 kann auch zu Personen entstehen, 

die nicht selbst Vertragspartei werden sollen. Ein solches Schuldverhªltnis entsteht insbesondere, wenn 

der Dritte in besonderem MaÇe Vertrauen f¿r sich in Anspruch nimmt und dadurch die 
Vertragsverhandlungen oder den Vertragsschluss erheblich beeinflusst.è 
97 Zimmermann/Whittaker (ed.), Good Faith in European Contract Law, ů. 27 
98 ȷˊɧ Űɖɜ ˊɚɞɨůɘŬ Ůˊɑ Űɞɡ ɗɏɛŬŰɞɠ ɜɞɛɞɚɞɔɑŬ ɓɚ. ŮɜŭŮɘəŰ. BGH, NJW-RR 1989. 627Ŀ BGH WM 

1977. 618Ŀ BGH, WM 1962. 936 
99 Christian von Bar/Ulrich Drobnig/Guido Alpa, The Interaction of Contract Law and Tort and 

Property Law in Europe: A Comparative Study, ů. 223 
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2. ȷɡůŰɟɘŬəɧ ŭɑəŬɘɞ 

16. Ƀ ŬɡůŰɟȷȾ Űɞɡ 1811 (Allgemeines B¿rgerliches Gesetzbuch ï ABGB), 

ˊɜŮɡɛŬŰɘəɧ ŭɖɛɘɞɨɟɔɖɛŬ Űɤɜ Karl Anton Freiherr von Martini əŬɘ Franz von Zeiller, 

ŭŮɜ ˊŮɟɘɏɢŮɘ ɟɖŰɐ ŭɘɎŰŬɝɖ ɤɠ ˊɟɞɠ Űɖɜ ˊɟɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ, ŭŮŭɞɛɏɜɖɠ əŬɘ Űɖɠ 

əɤŭɘəɞˊɞɑɖůɖɠ ŬɡŰɞɨ ˊɟɘɜ Űɖ ůɢŮŰɘəɐ ɛŮɚɏŰɖ Űɞɡ Jhering. ȺɜŰɞɨŰɞɘɠ, ɖ ɗŮɤɟɑŬ Űɖɠ 

culpa in contrahendo, ɏŰɡɢŮ ŮɡɟɨŰŬŰɖɠ Ŭˊɞŭɞɢɐɠ Űɧůɞ Ŭˊɧ Űɖɜ ŬɡůŰɟɘŬəɐ ɗŮɤɟɑŬ 

ɧůɞ əŬɘ Ŭˊɧ Űɖɜ ŬɡůŰɟɘŬəɐ ɜɞɛɞɚɞɔɑŬ
100

. ɆɡɔəŮəɟɘɛɏɜŬ, ɖ ɜɞɛɞɚɞɔɑŬ Űɞɡ 

ŬɡůŰɟɘŬəɞɨ ȷəɡɟɤŰɘəɞɨ (Oberster Gerichtshof ï OGH), űɎɜɖəŮ Ůɝ Ŭɟɢɐɠ ˊɟɧɗɡɛɖ 

ɜŬ əŬɚɨɣŮɘ Űɞ Ůɜ ɚɧɔɤ ɟɡɗɛɘůŰɘəɧ əŮɜɧ, ɛɏůɤ ŬɜŬɔɤɔɐɠ ůŮ Ůˊɘɛɏɟɞɡɠ ŭɘŬŰɎɝŮɘɠ Űɞɡ 

ŬɡůŰɟȷȾ ŬɜŬűɞɟɘəɎ ɛŮ Űɖɜ əŬŰɎɟŰɘůɖ ŮɚŬŰŰɤɛŬŰɘəɩɜ ŭɘəŬɘɞˊɟŬɝɘɩɜ (Ä874 ï 

Ŭˊɞɕɖɛɑɤůɖ ůŮ ˊŮɟɑˊŰɤůɖ ŬˊɎŰɖɠ) əŬɘ Űɖɜ Ŭɟɢɘəɐ ɡˊŬɑŰɘŬ ŬŭɡɜŬɛɑŬ ˊŬɟɞɢɐɠ (Ä878). 

ȹŮŭɞɛɏɜɤɜ Űɤɜ, Ůɜ ɛɏɟŮɘ ŭɘŬűɞɟŮŰɘəɩɜ, ˊɟɞɦˊɞɗɏůŮɤɜ Űɞɡ ɜɧɛɞɡ ɤɠ ˊɟɞɠ Űɖɜ 

ɑŭɟɡůɖ Ůɡɗɨɜɖɠ Ŭˊɧ ŬŭɘəɞˊɟŬɝɑŬ əŬɘ Ŭˊɧ ˊɟɞɦűɘůŰɎɛŮɜɖ Ůɜɞɢɐ ˊɞɡ ɢŬɟŬəŰɖɟɑɕɞɡɜ 

Űɞ ŬɡůŰɟɘŬəɧ ŭɑəŬɘɞ, ɖ ɡɘɞɗɏŰɖůɖ Űɖɠ ɗŮɤɟɑŬɠ Űɖɠ culpa in cɞntrahendo, ůɡɜɏɓŬɚŮ 

ůŰɞɜ ɢŬɟŬəŰɖɟɘůɛɧ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ ɤɠ Ůɡɗɨɜɖɠ Ŭˊɧ ůɨɛɓŬůɖ, ɛŮ 

ˊɟɞűŬɜɐ ůəɞˊɧ Űɖɜ ɛŮŰŬűɞɟɎ Űɤɜ ɟɡɗɛɑůŮɤɜ ɤɠ ˊɟɞɠ Űɖɜ ŬɜɩɛŬɚɖ Ůɝɏɚɘɝɖ Űɖɠ 

Ůɜɞɢɘəɐɠ ůɢɏůɖɠ, ůŰɞ ˊɟɞɔŮɜɏůŰŮɟɞ ůŰɎŭɘɞ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ (contract 

shopping).  

 

 

17. Ⱥ́ Ůɘŭɐ, ɤůŰɧůɞ, ŬɜŮɝɎɟŰɖŰŬ Ŭˊɧ Űɖɜ ɡˊŬɔɤɔɐ Űɖɠ Ůɡɗɨɜɖɠ Ůə Űɤɜ 

ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ ůŰɞ ˊŮŭɑɞ Űɤɜ ŬŭɘəɞˊɟŬəŰɘəɩɜ ɐ ůɡɛɓŬŰɘəɩɜ Ůɜɞɢɩɜ, ɞ 

ˊɟɞůŭɘɞɟɘůɛɧɠ Űɖɠ ŬˊɞəŬŰŬůŰŬŰɏŬɠ ɕɖɛɑŬɠ ŬəɞɚɞɡɗŮɑ ůŰɖɜ ˊŮɟɑˊŰɤůɖ ŬɡŰɐ Űɞɡɠ 

əŬɜɧɜŮɠ Űɖɠ ɜɞɛɞɚɞɔɑŬɠ Űɞɡ ɃGH, ɛŮ ŬˊɞŰɏɚŮůɛŬ Űɖɜ ŬŭɡɜŬɛɑŬ ɘəŬɜɞˊɞɑɖůɖɠ Űɖɠ 

əŬɗŬɟɩɠ ɞɘəɞɜɞɛɘəɐɠ ɕɖɛɑŬɠ, ɖ Ä1295 Űɞɡ ŬɡůŰɟȷȾ, ůɡɜɘůŰɎ ŮɜŬɚɚŬəŰɘəɐ ɜɞɛɘəɐ 

ɗŮɛŮɚɑɤůɖ Űɖɠ Ŭɝɑɤůɖɠ Űɞɡ ɕɖɛɘɤɗɏɜŰɞɠ ŭɘŬˊɟŬɔɛŬŰŮɡɧɛŮɜɞɡ ɔɘŬ Űɖɜ ŬˊɞəŬŰɎůŰŬůɖ 

Űɖɠ ɕɖɛɑŬɠ Űɞɡ Ŭˊɧ ˊŬɟɎɜɞɛɖ əŬɘ ɡˊŬɑŰɘŬ (ŭɧɚɘŬ) ůɡɛˊŮɟɘűɞɟɎ əŬŰɎ ˊŬɟɎɓŬůɖ Űɤɜ 

əŬɜɧɜɤɜ ˊɞɡ ɡˊŬɔɞɟŮɨɞɡɜ ŰŬ ɢɟɖůŰɎ ɐɗɖ (Handeln gegen die guten Sitten - ˊɟɓɚ. 

919 ȷȾ).  

 

18. ɋɠ ˊɟɞɠ Űɖɜ ŮɚŮɡɗŮɟɑŬ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɡɧɛŮɜɤɜ ɜŬ əŬŰŬɚɐɔɞɡɜ ůŰɖɜ ɞɟɘůŰɘəɐ 

ůɨɜŬɣɖ Űɖɠ ůɨɛɓŬůɖɠ ɐ ɜŬ ŭɘŬəɧˊŰɞɡɜ Űɘɠ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ, ŬəɞɚɞɡɗɞɨɜŰŬɘ ɞɘ 

ŬɜŰɑůŰɞɘɢŮɠ ɚɨůŮɘɠ Űɞɡ ɔŮɟɛŬɜɘəɞɨ ŭɘəŬɑɞɡ. Ⱥűɧůɞɜ əŬŰɎ Űɖɜ Ä861 Űɞɡ ŬɡůŰɟȷȾ ɖ 

ůɨɛɓŬůɖ ɏɢŮɘ ůɡɜŬűɗŮɑ əŬɘ ŮɑɜŬɘ ŭŮůɛŮɡŰɘəɐ ɔɘŬ ŰŬ ɛɏɟɖ Ŭˊɧ Űɖ ɟɖŰɐ ɐ ůɘɤˊɖɟɐ 

Ŭˊɞŭɞɢɐ Űɤɜ ɞɡůɘɤŭɩɜ ɧɟɤɜ Űɖɠ (essentialia negotii), ɞ ŬɡůŰɟȷȾ ŭŮɜ ŮˊɘɓɎɚɚŮɘ Űɖɜ 

ɞɟɘůŰɘəɐ əŬŰɎɟŰɘůɖ Űɖɠ ůɨɛɓŬůɖɠ, ɞɨŰŮ ŬɜŬɔɜɤɟɑɕŮɘ Ůɡɗɨɜɖ Űɤɜ 

ŭɘŬˊɟŬɔɛŬŰŮɡɞɛɏɜɤɜ ůŰɖɜ ˊŮɟɑˊŰɤůɖ Űɖɠ ŬɘűɜɑŭɘŬɠ ŭɘŬəɞˊɐɠ Űɤɜ 

ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ
101
. ȼ ɡɘɞɗɏŰɖůɖ Űɞɡ ŭɧɔɛŬŰɞɠ Űɖɠ culpa in contrahendo Ŭˊɧ Űɖɜ 

ŬɡůŰɟɘŬəɐ ɜɞɛɞɚɞɔɑŬ, ɞŭɖɔŮɑ, ɤůŰɧůɞ, ůŮ ŮɝŬɘɟŮŰɘəɏɠ ˊŮɟɘˊŰɩůŮɘɠ, ůŮ ŭɘŬűɞɟŮŰɘəɐ 

ŬɜŰɘɛŮŰɩˊɘůɖ Űɞɡ ˊɟɞɓɚɐɛŬŰɞɠ. ȺɘŭɘəɧŰŮɟŬ, ɔɑɜŮŰŬɘ ɔŮɜɘəɎ ŭŮəŰɧ ɧŰɘ ɖ ŭɖɛɘɞɡɟɔɑŬ 

ŭɘəŬɘɞɚɞɔɖɛɏɜɖɠ ŮɛˊɘůŰɞůɨɜɖɠ ůŰɞ ˊɟɧůɤˊɞ Ůɜɧɠ Ůə Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɡɧɛŮɜɤɜ ɤɠ 

                                                
100 Bɚ. ŮɜŭŮɘəŰɘəɎ R. Welser, Die Culpa in Contrahendo im ºsterreichischen Recht, LJZ 1984, ů. 101 

Ů.́Ŀ E. Hondius ï (W. Posch), Precontractual liability, ů. 41-52 
101 OGH, JBL 1992. 118Ŀ OGH, JBL RdW 1996. 306 
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ˊɟɞɠ Űɖɜ Ůɝɏɚɘɝɖ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ əŬɘ Űɖɜ ɞɟɘůŰɘəɐ əŬŰɎɟŰɘůɖ Űɖɠ 

ůɨɛɓŬůɖɠ
102
, əŬɗɩɠ əŬɘ ɖ ɏɚɚŮɘɣɖ ŭɘəŬɘɞɚɞɔɖɛɏɜɞɡ ɚɧɔɞɡ ɤɠ ˊɟɞɠ Űɖɜ ŭɘŬəɞˊɐ 

ŬɡŰɩɜ, ɘŭɟɨŮɘ ɡˊɞɢɟɏɤůɖ Ŭˊɞɕɖɛɑɤůɖɠ Űɞɡ ŬɟɜɖŰɘəɞɨ ŭɘŬűɏɟɞɜŰɞɠ
103

. 

 

3. ȺɚɓŮŰɘəɧ ŭɑəŬɘɞ 

19. ɇɧůɞ ɞ ɘůɢɨɞɜ ŮɚɓȷȾ əŬɘ ɞ ŮɚɓȾɤŭȺɜ ɧůɞ əŬɘ ɞ ˊɟɞɥůɢɨɞɜ ŮɚɓȾɤŭȺɜ/1881 ŭŮɜ 

ˊŮɟɘɚŬɛɓɎɜɞɡɜ ɟɖŰɐ ŭɘɎŰŬɝɖ Ůɜ ŮɑŭŮɘ ɔŮɜɘəɐɠ ɟɐŰɟŬɠ ɤɠ ˊɟɞɠ Űɖɜ ˊɟɞůɡɛɓŬŰɘəɐ 

Ůɡɗɨɜɖ. ȺɜŰɞɨŰɞɘɠ,  ɖ əŬŰŬůəŮɡɐ Űɖɠ culpa in contrahendo ɓɟɐəŮ ɗŮŰɘəɐ ɏəűɟŬůɖ ůŮ 

ˊɚɐɗɞɠ ŭɘŬŰɎɝŮɤɜ Űɞɡ ŮɚɓȾɤŭȺɜ/1881 əŬɘ Űɞɡ ŮɚɓȷȾ ŬɜŬűɞɟɘəɎ ɛŮ Űɖɜ Ŭəɡɟɩůɘɛɖ 

ŭɘəŬɘɞˊɟŬɝɑŬ ɚɧɔɤ ˊɚɎɜɖɠ (ŮɚɓȾɤŭȺɜ 26), ŬˊɎŰɖɠ əŬɘ ŬˊŮɘɚɐɠ (ŮɚɓȾɤŭȺɜ 28, 29, 

31 III ), Űɖɜ ŮˊɘɢŮɑɟɖůɖ ŭɘəŬɘɞˊɟŬɝɘɩɜ ɛŮŰɎ Űɖ ɚɐɝɖ Űɖɠ ŮɝɞɡůɑŬɠ ŬɜŰɘˊɟɞůɩˊŮɡůɖɠ 

(ŮɚɓȾɤŭȺɜ 48) əŬɘ Űɖɜ Ůɡɗɨɜɖ Űɞɡ ŭɘəŬɘɞˊɟŬəŰɞɨɜŰɞɠ Ŭɜɖɚɑəɞɡ (ŮɚɓȾɤŭȺɜ 23, 

ŮɚɓȷȾ 411 II ). Ɉˊɞɢɟɏɤůɖ Ŭˊɞɕɖɛɑɤůɖɠ ůŮ ˊŮɟɑˊŰɤůɖ ˊŰŬɑůɛŬŰɞɠ əŬŰɎ Űɘɠ 

ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ ɘŭɟɨŮŰŬɘ, ŮɑŰŮ Ůˊɑ Űɖ ɓɎůŮɘ ŬɜɎɚɞɔɖɠ ŮűŬɟɛɞɔɐ Űɤɜ ɤɠ Ɏɜɤ Ůɘŭɘəɩɠ 

ɟɡɗɛɘɕɧɛŮɜɤɜ ˊŮɟɘˊŰɩůŮɤɜ, ŮɑŰŮ ɛɏůɤ ˊɟɞůűɡɔɐɠ ůŰɖɜ Ŭɟɢɐ Űɖɠ (ŬɜŰɘəŮɘɛŮɜɘəɐɠ) 

əŬɚɐɠ ˊɑůŰɖɠ, ɧˊɤɠ ŬɡŰɐ ŬˊɞŰɡˊɩɜŮŰŬɘ ůŰɞ Ɏɟɗɟ. 2 Ƚ Űɞɡ ŮɚɓȷȾ
104

. ȺɘŭɘəɧŰŮɟŬ, 

ɔɑɜŮŰŬɘ ŭŮəŰɧ ˊɤɠ Ŭˊɧ Űɞɜ ɢɟɧɜɞ ɏɜŬɟɝɖɠ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ, ɖ Ŭɟɢɐ Űɖɠ əŬɚɐɠ 

ˊɑůŰɖɠ ŭɘŬˊɚɎɗŮɘ ɛŮŰŬɝɨ Űɤɜ ɛŮɟɩɜ ɛɑŬ ůɢɏůɖ ŬɛɞɘɓŬɑŬɠ ŮɛˊɘůŰɞůɨɜɖɠ 

(Vertrauensverhªltnis), ɖ ɞˊɞɑŬ ɤɠ ɏɜɜɞɛɖ ůɢɏůɖ (Rechtsverhªltnis) ŮˊɘɓɎɚɚŮɘ 

ŬɛűɘɛŮɟɩɠ ɡˊɞɢɟŮɩůŮɘɠ ˊɟɧɜɞɘŬɠ, əŬɚɧˊɘůŰɖɠ ŭɘŮɝŬɔɤɔɐɠ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ 

əŬɘ ˊɟɞůŰŬůɑŬɠ Űɤɜ ŬˊɧɚɡŰɤɜ ŬɔŬɗɩɜ (Schutz ï und Loyalitªtspflichten). ɋɠ ˊɟɞɠ Űɘɠ 

ˊɟɞɦˊɞɗɏůŮɘɠ ɑŭɟɡůɖɠ Űɖɠ Ůɡɗɨɜɖɠ, ɖ ɜɞɛɞɚɞɔɑŬ Űɞɡ ŮɚɓŮŰɘəɞɨ ɃɛɞůˊɞɜŭɘŬəɞɨ 

ȹɘəŬůŰɖɟɑɞɡ (Schweizerisches Bundesgericht) ŬɝɘɩɜŮɘ Űɖ ůɤɟŮɡŰɘəɐ ůɡɜŭɟɞɛɐ Űɤɜ 

Ůɝɐɠ ůŰɞɘɢŮɑɤɜ: Ŭ) ˊŬɟŬɓɑŬůɖ ˊɟɞůɡɛɓŬŰɘəɞɨ əŬɗɐəɞɜŰɞɠ, ɡˊɧ Űɖɜ ɏɜɜɞɘŬ Űɖɠ 

ˊŬɟŬɓɑŬůɖɠ Űɤɜ ɡˊɞɢɟŮɩůŮɤɜ ˊɟɧɜɞɘŬɠ əŬɘ ˊɟɞůŰŬůɑŬɠ, ɓ) ŮˊɏɚŮɡůɖ ɕɖɛɑŬɠ, ɔ) 

ˊŰŬɑůɛŬ Űɞɡ ɛɏɟɞɡɠ ˊɞɡ ˊŬɟŬɓɑŬůŮ Űɘɠ Ůɜ ɚɧɔɤ ɡˊɞɢɟŮɩůŮɘɠ əŬɘ ŭ) ůɡɜŭɟɞɛɐ 

ŬɘŰɘɩŭɞɡɠ ůɡɜŭɏůɛɞɡ ɛŮŰŬɝɨ ɕɖɛɑŬɠ əŬɘ Űɖɠ ˊŬɟŬˊɎɜɤ ˊŬɟŬɓɑŬůɖɠ
105

.  ɆŰɞ ˊɚŬɑůɘɞ 

ŬɡŰɧ, Űɡɢɧɜ ɏɜŬɟɝɖ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ ɢɤɟɑɠ ůɞɓŬɟɐ ˊɟɧɗŮůɖ əŬŰɎɟŰɘůɖɠ Űɖɠ 

ůɨɛɓŬůɖɠ
106

 ɐ Ɏɟɜɖůɖ Űɐɟɖůɖɠ Űɞɡ ˊɟɞɓɚŮˊɧɛŮɜɞɡ Ŭˊɧ Űɞɜ ɜɧɛɞ Űɨˊɞɡ əŬŰɧˊɘɜ 

əŬŰɎɟŰɘůɖɠ Űɖɠ ůɢŮŰɘəɐɠ ŭɘəŬɘɞˊɟŬɝɑŬɠ
107
, ɘŭɟɨŮɘ ɡˊɞɢɟɏɤůɖ Ŭˊɞɕɖɛɑɤůɖɠ Űɞɡ 

ɕɖɛɘɤɗɏɜŰɞɠ ɛɏɟɞɡɠ. ȼ ɚɨůɖ ŬɡŰɐ ŬəɞɚɞɡɗɐɗɖəŮ əŬɘ ɡˊɧ Űɞ əŬɗŮůŰɩɠ Űɞɡ 

                                                
102 ȼ ɞˊɞɑŬ ɗŬ ˊɟɏˊŮɘ, ůŮ əɎɗŮ ˊŮɟɑˊŰɤůɖ, ɜŬ ŮɑɜŬɘ ŬˊɞŰɏɚŮůɛŬ Űɖɠ ůɡɛˊŮɟɘűɞɟɎɠ Űɞɡ ɏŰŮɟɞɡ 

ŭɘŬˊɟŬɔɛŬŰŮɡɧɛŮɜɞɡ. ȸɚ. ůɢŮŰ. OGH, JBL 1992. 118 ç[é] in Sicherheit wiegenèĿ ŬɜŰɑůŰɞɘɢŬ OGH, 

SZ 52. 90=JBL 1980.33 
103 ũɘŬ Űɖ ůɢɏůɖ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ əŬɘ ŬɝɘɩůŮɤɜ əŬŰŬɓɞɚɐɠ ɡˊŮůɢɖɛɏɜɞɡ əɏɟŭɞɡɠ ɓɚ. Űɘɠ 

ɄɟɞŰɎůŮɘɠ Űɖɠ ɔŮɜɘəɐɠ ŮɘůŬɔɔŮɚɏɤɠ Trstenjak ůŰɖɜ ŬˊɧűŬůɖ Renate Ilsinger v Martin Dreschers (C-
180/06), Ɇɡɚɚɞɔɐ ɁɞɛɞɚɞɔɑŬɠ 2009. I-03961 
104 BGE 120 II. 331Ŀ BGE 134 III. 390 
105 D. Hayek/Al. Flink, Culpa in contrahendo in Swiss and German M&A, International Financial Law 

Review, 2014.  
106 BGE 77 II. 137Ŀ BGE 80 II. 37 
107 BGE 39 II. 227Ŀ BGE 41 II. 101Ŀ BGE 49 II. 67Ŀ BGE 51 II. 54 
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ŮɚɓȾɤŭȺɜ Űɞɡ 1911, ɛŮ Űɖɜ ŮˊɘůɐɛŬɜůɖ ɧŰɘ ůŰɘɠ ˊŮɟɘˊŰɩůŮɘɠ ŬɡŰɏɠ, ŬˊɞəŬɗɑůŰŬŰŬɘ ɖ 

ɕɖɛɑŬ Ŭˊɧ Űɖɜ Ŭəɨɟɤůɖ Űɖɠ ůɨɛɓŬůɖɠ, ɐŰɞɘ Űɞ ŬɟɜɖŰɘəɧ ŭɘŬűɏɟɞɜ
108

.  

 

20. ȹŮŭɞɛɏɜɖɠ Űɖɠ ŭɘŬűɞɟŮŰɘəɐɠ Ůɜ ɛɏɟŮɘ ŭɘɎɟɗɟɤůɖɠ Űɤɜ ɟɡɗɛɑůŮɤɜ ŬɜŬűɞɟɘəɎ ɛŮ 

Űɖɜ ůɡɛɓŬŰɘəɐ əŬɘ Űɖɜ ŬŭɘəɞˊɟŬəŰɘəɐ Ůɡɗɨɜɖ əŬɘ ɘŭɑɤɠ Űɤɜ ˊɟɞɦˊɞɗɏůŮɤɜ ɑŭɟɡůɖɠ 

əɎɗŮ Ůɑŭɞɡɠ Ůɡɗɨɜɖɠ (Haftungsmodalitªten), ɖ ŭɘŬɛɧɟűɤůɖ Űɞɡ ˊŮɟɘŮɢɞɛɏɜɞɡ Űɖɠ 

ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ ɛŮ ŬɜŬɔɤɔɐ ůŰɘɠ ˊɟɞɦˊɞɗɏůŮɘɠ əɎɗŮ Ůɜɧɠ Ŭˊɧ ŰŬ ˊŬɟŬˊɎɜɤ 

ůɡůŰɐɛŬŰŬ, ůɡɜɘůŰɎ əŬɑɟɘɞ ˊɟɧɓɚɖɛŬ Űɞɡ ŮɚɓŮŰɘəɞɨ ŭɘəŬɑɞɡ. ɆŰɞ ˊɚŬɑůɘɞ ŬɡŰɧ, ɖ 

ɜɞɛɞɚɞɔɑŬ Űɞɡ ŮɚɓŮŰɘəɞɨ ɃɛɞůˊɞɜŭɘŬəɞɨ ȹɘəŬůŰɖɟɑɞɡ, ŬəɞɚɞɡɗɩɜŰŬɠ Űɖɜ 

ŮˊɘəɟŬŰɞɨůŬ Ɏˊɞɣɖ ůŰɞɡɠ əɧɚˊɞɡɠ Űɖɠ ɗŮɤɟɑŬɠ
109
, ɢŬɟŬəŰɖɟɑɕŮɘ Űɖɜ ˊɟɞůɡɛɓŬŰɘəɐ 

Ůɡɗɨɜɖ ɤɠ Ůɡɗɨɜɖ Ůə Űɞɡ ɜɧɛɞɡ (Gesetzliche Haftung), ŮűŬɟɛɧɕɞɜŰŬɠ ŬɜɎɚɞɔŬ Űɘɠ 

ɟɡɗɛɑůŮɘɠ Űɖɠ ŬŭɘəɞˊɟŬəŰɘəɐɠ ɐ ŮɜŭɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ, ɛɏůɤ Űɞɡ ˊɟŬɔɛŬŰɘůŰɘəɞɨ 

əɟɘŰɖɟɑɞɡ Űɖɠ ŬɜŮɨɟŮůɖɠ Űɖɠ ŭɘəŬɘɧŰŮɟɖɠ ɚɨůɖɠ
110
. ɆɡɔəŮəɟɘɛɏɜŬ, ɤɠ ˊɟɞɠ Űɞ ɕɐŰɖɛŬ 

Űɞɡ ɓɎɟɞɡɠ ŬˊɧŭŮɘɝɖɠ əŬɘ Űɖɠ Ůɡɗɨɜɖɠ ŰɟɑŰɤɜ ˊɟɞůɩˊɤɜ, ɏɚəɞɜŰŬɘ ůŮ ŮűŬɟɛɞɔɐ ɞɘ 

ŮɡɜɞɥəɧŰŮɟŮɠ ɔɘŬ ŰŬ ůɡɛűɏɟɞɜŰŬ Űɞɡ ŭŬɜŮɘůŰɐ ɟɡɗɛɑůŮɘɠ Űɖɠ ŮɜŭɞůɡɛɓŬŰɘəɐɠ 

Ůɡɗɨɜɖɠ
111
, Ůɜɩ ɤɠ ˊɟɞɠ Űɖɜ ˊŬɟŬɔɟŬűɐ Űɖɠ Ŭɝɑɤůɖɠ ŮűŬɟɛɧɕŮŰŬɘ ɖ ŬɜŰɑůŰɞɘɢɖ 

ŭɘɎŰŬɝɖ ɔɘŬ Űɘɠ ŬŭɘəɞˊɟŬɝɑŮɠ
112

. ɋɠ ́ɟɞɠ Űɖɜ ɏəŰŬůɖ Űɖɠ Ůɡɗɨɜɖɠ, ŬˊɞəŬŰŬůŰŬŰɏɞ 

ŮɑɜŬɘ əŬŰɎ əŬɜɧɜŬ Űɞ ŬɟɜɖŰɘəɧ ŭɘŬűɏɟɞɜ
113

.  

 

 

 

 

 

 

 

 

 

 

 

 

                                                
108 Ʉɟɓɚ. Ɏɟɗɟ. 26, 39 ŮɚɓȾɤŭȺɜ/1911. ȸɚ. ɘŭɑɤɠ Űɖ ɗŮɛŮɚɘɩŭɖ ɔɘŬ Űɞ ŮɚɓŮŰɘəɧ ŭɑəŬɘɞ ɛŮɚɏŰɖ Űɞɡ E. 

Rabel, Der sogenannte Vertraunsschaden im schweicherischen Recht, ů. 191 Ů.́ əŬɘ ɘŭɑɤɠ ů. 215 Ů.́, 

317 Ů.́, 321 Ů.́ 
109 E. Rabel, Der sogenannte Vertraunsschaden im schweicherischen Recht, ů. 317 Ů.́ 
110 BGE 101 II. 268Ŀ BGE 104 II . 94 
111 ɇɞɨŰɞ ˊɟɞəŮɘɛɏɜɞɡ ɜŬ ŮɑɜŬɘ ŭɡɜŬŰɐ ɖ əŬŰɎűŬůɖ Ůɡɗɨɜɖɠ ɔɘŬ ˊɟɎɝŮɘɠ ɐ ˊŬɟŬɚŮɑɣŮɘɠ ŰɟɑŰɤɜ 

ˊɟɞůɩˊɤɜ (ŮɚɓȾɤŭȺɜ 101), ɢɤɟɑɠ ɜŬ ŮˊɘŰɟɏˊŮŰŬɘ ɖ ŭɡɜŬŰɧŰɖŰŬ ŬɜŰŬˊɧŭŮɘɝɖɠ Űɖɠ ɚɐɣɖɠ Ůə ɛɏɟɞɡɠ 

Űɞɡ əɡɟɑɞɡ Űɖɠ ɡˊɧɗŮůɖɠ ɧɚɤɜ Űɤɜ ŭɡɜŬŰɩɜ, əŬŰɎ Űɘɠ ˊŮɟɘůŰɎůŮɘɠ, ɛɏŰɟɤɜ ˊɟɞɠ Ŭˊɞűɡɔɐ Űɖɠ ɕɖɛɑŬɠ 

(ŮɚɓȾɤŭȺɜ 55) Űɞɡ ɕɖɛɘɤɗɏɜŰɞɠ, ɛŮ ŬˊɞŰɏɚŮůɛŬ Űɞɜ ŬˊɞəɚŮɘůɛɧ Űɖɠ Ůɡɗɨɜɖɠ. ȷɜŰɑůŰɞɘɢŬ, ŭŮŭɞɛɏɜɖɠ 

Űɖɠ ŭɘɎŰŬɝɖɠ Űɞɡ Ɏɟɗɟ. ŮɚɓȾɤŭȺɜ 97, ůɖɛŮɘɩɜŮŰŬɘ ŬɜŰɘůŰɟɞűɐ Űɞɡ ɓɎɟɞɠ ŬˊɧŭŮɘɝɖɠ ɛŮ ŬˊɞŰɏɚŮůɛŬ ɖ 

ˊɟɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ ɜŬ əŬɗɑůŰŬŰŬɘ ɜɧɗɞɠ ŬɜŰɘəŮɘɛŮɜɘəɐ, əŬŰô ŬɜŰɑɗŮůɖ ˊɟɞɠ Űɞɜ ɡˊɞəŮɘɛŮɜɘəɧ 

ɢŬɟŬəŰɐɟŬ Űɖɠ ŬŭɘəɞˊɟŬəŰɘəɐɠ Ůɡɗɨɜɖɠ (ŮɚɓȾɤŭȺɜ 41).  
112 ɆŮ ůɢɏůɖ ɛŮ Űɖɜ ˊŬɟŬɔɟŬűɐ, ɏɚəŮŰŬɘ ůŮ ŮűŬɟɛɞɔɐ ɖ ŭɘɎŰŬɝɖ Űɞɡ Ɏɟɗɟ. ŮɚɓȾɤŭȺɜ 60, ɛŮ 

ŬˊɞŰɏɚŮůɛŬ ɖ ůɢŮŰɘəɐ Ŭɝɑɤůɖ ɜŬ ˊŬɟŬɔɟɎűŮŰŬɘ ŮɜŰɧɠ ɏŰɞɡɠ Ŭˊɧ Űɞɜ ɢɟɧɜɞ ɔɜɩůɖɠ Űɖɠ ɕɖɛɑŬɠ əŬɘ Űɞɡ 

ˊɟɞůɩˊɞɡ Űɞɡ ɕɖɛɘɤɗɏɜŰɞɠ əŬɘ ůŮ əɎɗŮ ˊŮɟɑˊŰɤůɖ ŮɜŰɧɠ ŭŮəŬŮŰɑŬɠ Ŭˊɧ Űɞ ɕɖɛɘɞɔɧɜɞ ɔŮɔɞɜɧɠ. 

ȷɜŰɑɗŮŰŬ, ɤɠ ˊɟɞɠ Űɖɜ ŮɜŭɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ, ɖ ˊŬɟŬɔɟŬűɐ əɟɑɜŮŰŬɘ ŮɜɘŬɑŬ əŬɘ ŮˊɏɟɢŮŰŬɘ ŮɜŰɧɠ 

ŭŮəŬŮŰɑŬɠ Ŭˊɧ Űɖɜ ŬɗɏŰɖůɖ Űɖɠ ůɡɛɓŬŰɘəɐɠ ɡˊɞɢɟɏɤůɖɠ (ŮɚɓȾɤŭȺɜ 127). 
113 BGE 130 III . 345  
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4. ɃɚɚŬɜŭɘəɧ ŭɑəŬɘɞ 

21. ɇɞ ɞɚɚŬɜŭɘəɧ ŭɑəŬɘɞ, ŬɜŰɘɛŮŰɤˊɑɕŮɘ əŬŰŮɝɞɢɐɜ ɜɞɛɞɚɞɔɘŬəɩɠ ŰŬ ɕɖŰɐɛŬŰŬ 

ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ. ȳˊɤɠ əŬɘ ůŰɖɜ ˊŮɟɑˊŰɤůɖ Űɞɡ ɔŮɟɛŬɜɘəɞɨ, ŬɡůŰɟɘŬəɞɨ əŬɘ 

ŮɚɓŮŰɘəɞɨ ŭɘəŬɑɞɡ
114
, ɖ ŮˊɏəŰŬůɖ Űɤɜ ɡˊɞɢɟŮɩůŮɤɜ ˊɟɞůŰŬůɑŬɠ əŬɘ əŬɚɧˊɘůŰɖɠ 

ůɡɛˊŮɟɘűɞɟɎɠ ůŰɞ ˊɟɞůɡɛɓŬŰɘəɧ ůŰɎŭɘɞ əŬɘ ɖ Ŭˊɞɕɖɛɑɤůɖ Űɞɡ ɕɖɛɘɤɗɏɜŰɞɠ ůŮ 

ˊŮɟɑˊŰɤůɖ ˊŬɟɎɓŬůɖɠ Űɤɜ Ůɜ ɚɧɔɤ ɡˊɞɢɟŮɩůŮɤɜ, ŬɜŰɘɛŮŰɤˊɑůŰɖəŮ ɜɞɛɞɚɞɔɘŬəɎ, 

ŮɚɚŮɑɣŮɘ ɟɖŰɐɠ ŭɘɎŰŬɝɖɠ Űɞɡ ɞɚɚȷȾ. ȺɘŭɘəɧŰŮɟŬ, ɛŮ Űɖɜ ŬˊɧűŬůɐ Űɞɡ ůŰɖɜ ɡˊɧɗŮůɖ 

Baris/Riezenkamp (1957)
115

, Űɞ ɞɚɚŬɜŭɘəɧ ȷəɡɟɤŰɘəɧ (Hoge Raad der 

Nederlaanden), ŮˊɏəŰŮɘɜŮ Űɞ ˊŮŭɑɞ ŮűŬɟɛɞɔɐɠ Űɖɠ ɡˊɞɢɟɏɤůɖɠ əŬɚɧˊɘůŰɖɠ 

ůɡɛˊŮɟɘűɞɟɎɠ ɛŮŰŬɝɨ Űɤɜ ůɡɛɓŬɚɚɞɛɏɜɤɜ
116

, ůŰɞ ˊɟɞ Űɖɠ əŬŰɎɟŰɘůɖɠ Űɖɠ ůɨɛɓŬůɖɠ 

ůŰɎŭɘɞ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ, ŰɞɜɑɕɞɜŰŬɠ ˊɤɠ ɖ ŭɘŬˊɚŬůɗŮɑůŬ ɛŮŰŬɝɨ Űɤɜ ɛŮɟɩɜ 

ɏɜɜɞɛɖ ůɢɏůɖ, ŮˊɘɓɎɚɚŮɘ, ɡˊɧ Űɞ ˊɟɑůɛŬ Űɖɠ Ŭɟɢɐɠ Űɖɠ əŬɚɐɠ ˊɑůŰɖɠ, Űɖɜ ˊɟɞůŰŬůɑŬ 

Űɤɜ Ůɜɜɧɛɤɜ ŬɔŬɗɩɜ əɎɗŮ ɛɏɟɞɡɠ. ȺˊɘůŰɏɔŬůɛŬ Űɖɠ ˊŬɟŬˊɎɜɤ ɜɞɛɞɚɞɔɑŬɠ əŬɘ 

əŬɗɞɟɘůŰɘəɐɠ ůɖɛŬůɑŬɠ ɜɞɛɞɚɞɔɘŬəɧ əŮəŰɖɛɏɜɞ ɔɘŬ Űɖɜ ˊŮɟŬɘŰɏɟɤ ŮˊŮɝŮɟɔŬůɑŬ Űɞɡ 

ɗŮůɛɞɨ, ůɡɜɘůŰɎ ɖ, ɛŮ əŬɗɡůŰɏɟɖůɖ 25 ŮŰɩɜ, ŬˊɧűŬůɖ Űɞɡ ɑŭɘɞɡ ŭɘəŬůŰɖɟɑɞɡ ůŰɖɜ 

ɡˊɧɗŮůɖ Plas/Valburg (1982)
117

. ȾŬŰɎ Űɖ ɢŬɟŬəŰɖɟɘůŰɘəɧŰŮɟɖ ůəɏɣɖ Űɖɠ ɤɠ Ɏɜɤ 

ŬˊɧűŬůɖɠ çŮɜŭɏɢŮŰŬɘ ɞɘ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ ŬɜŬűɞɟɘəɎ ɛŮ Űɖɜ əŬŰɎɟŰɘůɖ ůɨɛɓŬůɖɠ, ɜŬ 

ɏɢɞɡɜ űŰɎůŮɘ ůŮ ɏɜŬ ůɡɔəŮəɟɘɛɏɜɞ ůɖɛŮɑɞ, ɩůŰŮ ɜŬ əŬɗɘůŰɞɨɜ, ɡˊɧ ˊŮɟɘůŰɎůŮɘɠ, Űɖɜ 

ɛŬŰŬɑɤůɖ ŬɡŰɩɜ, ˊɟɎɝɖ ŬɜŰɑɗŮŰɖ ˊɟɞɠ Űɖɜ əŬɚɐ ˊɑůŰɖ, ŮɜɧɣŮɘ Űɞɡ ɧŰɘ ŰŬ ɛɏɟɖ 

ŮɜŭɏɢŮŰŬɘ ɜŬ ɏɢɞɡɜ ŮɛˊɘůŰŮɡɗŮɑ Űɖɜ əŬŰɎɟŰɘůɖ Űɖɠ ŰŮɚɘəɐɠ ůɨɛɓŬůɖɠè. ɀŮ Űɖɜ 

ˊŬɟŬˊɎɜɤ ŬˊɧűŬůɐ Űɞɡ, Űɞ ɞɚɚŬɜŭɘəɧ ȷəɡɟɤŰɘəɧ, ŬɜŬɔɜɤɟɑɕŮɘ ŰɟɑŬ ůŰɎŭɘŬ (ɗŮɤɟɑŬ 

Űɤɜ Űɟɘɩɜ ůŰŬŭɑɤɜ) əŬŰɎ Űɖ ŭɘŬˊɟŬɔɛɎŰŮɡůɖ ˊɟɞɠ əŬŰɎɟŰɘůɖ ůɨɛɓŬůɖɠ, ůɡɜŭɏɞɜŰŬɠ 

Űɘɠ ˊɟɞɦˊɞɗɏůŮɘɠ əŬɘ Űɘɠ ɏɜɜɞɛŮɠ ůɡɜɏˊŮɘŮɠ Űɖɠ Ŭˊɞɕɖɛɑɤůɖɠ ɛŮ Űɞ ŮəɎůŰɞŰŮ ůŰɎŭɘɞ. 

ȺɘŭɘəɧŰŮɟŬ, əŬŰɎ Űɞ ˊɟɩŰɞ ůŰɎŭɘɞ, ŰŬ ɛɏɟɖ ŭɨɜŬɜŰŬɘ ŮɚŮɡɗɏɟɤɠ, ɢɤɟɑɠ Űɖ ůɡɜŭɟɞɛɐ 

ůˊɞɡŭŬɑɞɡ ɚɧɔɞɡ əŬɘ ɢɤɟɑɠ Űɞɜ əɑɜŭɡɜɞ Ŭˊɞɕɖɛɑɤůɖɠ ɜŬ ŭɘŬəɧˊŰɞɡɜ Űɘɠ 

ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ. ȾŬŰɎ Űɞ ŭŮɨŰŮɟɞ ůŰɎŭɘɞ, ŰŬ ɛɏɟɖ, ɛˊɞɟɞɨɜ, ɡˊɧ Űɞ ˊɟɑůɛŬ Űɖɠ 

Ŭɟɢɐɠ Űɖɠ ŮɚŮɡɗŮɟɑŬɠ Űɤɜ ůɡɛɓɎůŮɤɜ, ɜŬ ŭɘŬəɧɣɞɡɜ Űɘɠ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ, 

ŮɜŭɏɢŮŰŬɘ, ɤůŰɧůɞ, ɜŬ ɡˊɞɢɟŮɤɗɞɨɜ ůŰɖɜ əŬŰŬɓɞɚɐ Ŭˊɞɕɖɛɑɤůɖɠ, Ůűɧůɞɜ 

ˊɟɞəŬɚŮɑŰŬɘ ɔɘŬ Űɞ ɚɧɔɞ ŬɡŰɧ ɕɖɛɑŬ ůŰɞ ɏŰŮɟɞ ɛɏɟɞɠ. ȾŬŰɎ Űɞ ŰɟɑŰɞ, Űɏɚɞɠ, ůŰɎŭɘɞ, 

əɎɗŮ ɛɏɟɞɠ ŭŮɜ ɏɢŮɘ Űɞ ŭɘəŬɑɤɛŬ ɜŬ ŭɘŬəɧɣŮɘ ɛɞɜɞɛŮɟɩɠ Űɘɠ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ, 

əŬɗɧůɞɜ əɎŰɘ ŰɏŰɞɘɞ ˊɟɞůəɟɞɨŮɘ ůŰɖɜ Ŭɟɢɐ Űɖɠ əŬɚɐɠ ˊɑůŰɖɠ
118
. ȺɜŭɏɢŮŰŬɘ ŭŮ ɜŬ 

ɡˊɞɢɟŮɤɗŮɑ ůŰɖ ůɡɜɏɢɘůɖ ŬɡŰɩɜ əŬɘ ůŰɖɜ Ůɜ ŰɏɚŮɘ əŬŰɎɟŰɘůɖ Űɖɠ ůɨɛɓŬůɖɠ ɛŮ 

ŭɘŬŰŬɔɐ Űɞɡ ŭɘəŬůŰɖɟɑɞɡ (injunction). ɆŮ ŭɘŬűɞɟŮŰɘəɐ ˊŮɟɑˊŰɤůɖ, ɖ əŬəɧˊɘůŰɖ 

ŭɘŬəɞˊɐ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ əŬŰɎ Űɞ ŰɟɑŰɞ ůŰɎŭɘɞ, ůɡɜŮˊɎɔŮŰŬɘ ɡˊɞɢɟɏɤůɖ 

Ŭˊɞɕɖɛɑɤůɖɠ Űɞɡ ɛɏɟɞɡɠ ˊɞɡ ŮˊɏŭŮɘɝŮ ŮɛˊɘůŰɞůɨɜɖ ůŰɖɜ əŬŰɎɟŰɘůɖ Űɖɠ ůɨɛɓŬůɖɠ, ɖ 

                                                
114 ũɘŬ Űɘɠ Ůˊɘɟɟɞɏɠ Űɞɡ ɞɚɚŬɜŭɘəɞɨ ŭɘəŬɑɞɡ Űɤɜ ůɡɛɓɎůŮɤɜ əŬɘ Űɖɜ ŬŭɡɜŬɛɑŬ ɏɜŰŬɝɖɠ ůŮ əɎˊɞɘŬ Ŭˊɧ 

Űɘɠ ɛŮɔɎɚŮɠ ɞɘəɞɔɏɜŮɘŮɠ ŭɘəŬɑɤɜ ɓɚ. ȾɞɟɜɖɚɎəɖɠ, ȼ ŬɗɏŰɖůɖ Űɖɠ ŬɛűɞŰŮɟɞɓŬɟɞɨɠ ůɨɛɓŬůɖɠ, ů. 206 

əŮɑɛŮɜɞ əŬɘ Űɖɜ ŮəŮɑ ůɖɛ. 1, ɧˊɞɡ əŬɘ ˊŮɟŬɘŰɏɟɤ ˊŬɟŬˊɞɛˊɏɠ. ɆŰɞ ˊɚŬɑůɘɞ Űɖɠ ˊŬɟɞɨůŬɠ ɛŮɚɏŰɖɠ, ɖ 

ɏɜŰŬɝɖ Űɞɡ ɞɚɚŬɜŭɘəɞɨ ŭɘəŬɑɞɡ ůŰɖ ɔŮɟɛŬɜɘəɐ ɞɘəɞɔɏɜŮɘŬ ŭɘəŬɘɞɚɞɔŮɑŰŬɘ əɡɟɑɤɠ ɚɧɔɤ Űɤɜ əɞɘɜɩɜ 
ˊɟɞɦˊɞɗɏůŮɤɜ ɑŭɟɡůɖɠ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ. 
115 Baris/Riezenkamp (1957), HR 15, NJ 1958. 67 
116 ũɘŬ Űɖ ɚŮɘŰɞɡɟɔɑŬ Űɖɠ əŬɚɐɠ ˊɑůŰɖɠ ůŰɞ ɞɚɚŬɜŭɘəɧ ŭɑəŬɘɞ ɓɚ. Arthur S. Hartkamp, Judicial 

Discretion Under the New Civil Code of the Netherlands, ů. 554 Ů.́ 
117 Plas/Valburg (1982), HR 18, NJ 1983. 723 
118 Ʉɟɞɠ ŬɡŰɐ Űɖɜ əŬŰŮɨɗɡɜůɖ VSH/Shell, NJ 1988. 1017 
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ɞˊɞɑŬ ɛˊɞɟŮɑ, ɡˊɧ Űɘɠ ŮəɎůŰɞŰŮ ˊŮɟɘůŰɎůŮɘɠ, ɜŬ əŬɚɨˊŰŮɘ ŬəɧɛŬ əŬɘ ŭɘŬűɏɟɞɜ 

Ůəˊɚɐɟɤůɖɠ
119

.  

 

22. ɀɞɚɞɜɧŰɘ ɖ ɚɨůɖ Űɖɠ Plas/Valburg ɛŮŰɟɘɎůŰɖəŮ Ŭˊɧ Űɖ ɛŮŰŬɔŮɜɏůŰŮɟɖ 

ɜɞɛɞɚɞɔɑŬ
120

, ɛŮ Űɖ ɓŬůɘəɐ ůəɏɣɖ ɧŰɘ ŰŬ ɡɘɞɗŮŰɞɨɛŮɜŬ ŮəŮɑ əɟɘŰɐɟɘŬ ŭŮɜ ɚŬɛɓɎɜɞɡɜ 

ŮˊŬɟəɩɠ ɡˊɧɣɖ Űɞɡɠ Űɞ ůɡɛűɏɟɞɜ Űɞɡ ɛɏɟɞɡɠ ˊɞɡ ŮˊɘŭɘɩəŮɘ Űɖ ŭɘŬəɞˊɐ Űɤɜ 

ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ, Űɞ ɞɚɚŬɜŭɘəɧ ŭɑəŬɘɞ ɗŮɤɟŮɑŰŬɘ, əŬŰɎ ɔŮɜɘəɐ ˊŬɟŬŭɞɢɐ, ˊɤɠ 

ŭɘŮɡɟɨɜŮɘ ůŮ ŮɝŬɘɟŮŰɘəɧ ɓŬɗɛɧ Űɞ ˊŮŭɑɞ ŮűŬɟɛɞɔɐɠ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ. ɋɠ 

ˊɟɞɠ Űɖ ɜɞɛɘəɐ űɨůɖ Űɖɠ Ůɡɗɨɜɖɠ, ɖ ɜɞɛɞɚɞɔɑŬ Űɤɜ ɞɚɚŬɜŭɘəɩɜ ŭɘəŬůŰɖɟɑɤɜ ŭŮ 

űŬɑɜŮŰŬɘ ɜŬ ɡɘɞɗŮŰŮɑ ůŬűɐ ɚɨůɖ, əŬɗɧůɞɜ ɡˊɞɢɟŮɩůŮɘɠ ˊɟɞůɡɛɓŬŰɘəɐɠ ˊɟɞůŰŬůɑŬɠ 

Űɞɡ ɏŰŮɟɞɡ ŭɘŬˊɟŬɔɛŬŰŮɡɧɛŮɜɞɡ ɓɟɑůəɞɡɜ ɗŮɛŮɚɑɤůɖ ɎɚɚɞŰŮ ŬˊŮɡɗŮɑŬɠ ůŰɖɜ Ŭɟɢɐ 

Űɖɠ əŬɚɐɠ ˊɑůŰɖɠ
121

 əŬɘ ɎɚɚɞŰŮ ůŮ ŬŭɘəɞˊɟŬəŰɘəɏɠ ŬɝɘɩůŮɘɠ (onrechtmatige daad)
122

. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                
119 ȸɚ. ůɢŮŰ. Ar. Hartkamp, Judicial Discretion Under the New Civil  Code of the Netherlands, ů. 557 

əŮɑɛŮɜɞ əŬɘ ůɖɛ. 8Ŀ ɀɞɚɞɜɧŰɘ ɖ ɚɨůɖ ŬɡŰɐ ɏɔɘɜŮ Űɞ ˊɟɩŰɞɜ ŭŮəŰɐ ɛŮ Űɖɜ ŬˊɧűŬůɖ Űɞɡ ɞɚɚŬɜŭɘəɞɨ 

ȷəɡɟɤŰɘəɞɨ Ůˊɑ Űɖɠ ɡˊɧɗŮůɖɠ Plas/Valburg, ɞ Ŭɟɘɗɛɧɠ Űɤɜ ŬˊɞűɎůŮɤɜ ˊɞɡ ŮˊɘŭɘəɎɕɞɡɜ Ŭˊɞɕɖɛɑɤůɖ 

ůŰɖɜ ɏəŰŬůɖ Űɞɡ ŭɘŬűɏɟɞɜŰɞɠ Ůəˊɚɐɟɤůɖɠ ŮɑɜŬɘ ŬɟəŮŰɎ ˊŮɟɘɞɟɘůɛɏɜɞɠ. ȾɟɘŰɘəɧɠ ɤɠ ˊɟɞɠ Űɖɜ ɚɨůɖ 

Űɞɡ ɞɚɚŬɜŭɘəɞɨ ȷəɡɟɤŰɘəɞɨ ɞ Farnsworth, Precontractual Liability and Preliminary Agreements: Fair 
Dealing and Failed Negotiations, ů. 58 çNo common law judge could conceive of such a result.èĿ ȸɚ. 

Ůˊɑůɖɠ Űɘɠ ˊɟɞŰɎůŮɘɠ Űɞɡ ɔŮɜɘəɞɨ ȺɘůŬɔɔŮɚɏŬ Geelhoed (ůə. 62) ůŰɖɜ ɡ.́ Tacconi Spa v Heinrich 

Wagner (C-334/00). 
120 ȸɚ. ɘŭɑɤɠ De Ruiterij/Ruiters (1996), NJ 1997. 481 
121 HR 16, NJ 1995. 705 
122 Heesch/Reijs, NJ 1981. 456 
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ȽȽȽ. ɅɤɛŬɜɘəɐ ɞɘəɞɔɏɜŮɘŬ 

1. ũŬɚɚɘəɧ ȹɑəŬɘɞ 

23. Ƀ ɔŬɚɚȷȾ ŭŮɜ ˊŬɟɞɡůɑŬɕŮ ŭɘɎŰŬɝɖ ŬɜŰɑůŰɞɘɢɖ Űɖɠ Ä311 Űɞɡ ɔŮɟɛȷȾ, ɛɞɚɞɜɧŰɘ ɖ 

ɗŮɤɟɑŬ Űɖɠ culpa in contrahendo ŬˊŬɜŰɎŰŬɘ ůŮ ŭɘɎůˊŬɟŰŮɠ ŭɘŬŰɎɝŮɘɠ Űɞɡ ˊŬɟŬˊɎɜɤ 

ɜɞɛɞɗŮŰɐɛŬŰɞɠ, ɛŮ ůɖɛŬɜŰɘəɧŰŮɟŮɠ Űɘɠ ŭɘŬŰɎɝŮɘɠ Űɤɜ Ɏɟɗɟɤɜ 1109 əŬɘ 1110 

ŬɜŬűɞɟɘəɎ ɛŮ Űɖɜ ŬˊɞəŬŰɎůŰŬůɖ Űɖɠ ɕɖɛɑŬɠ Ŭˊɧ Űɖ Ŭəɨɟɤůɖ ůɨɛɓŬůɖɠ, Űɤɜ Ɏɟɗɟɤɜ 

1645 əŬɘ 1646 ɤɠ ˊɟɞɠ Űɖɜ Ůɡɗɨɜɖ Űɞɡ ́ɤɚɖŰɐ ɚɧɔɤ ŮɚŬŰŰɤɛɎŰɤɜ Űɞɡ ˊɟɎɔɛŬŰɞɠ, 

əŬɗɩɠ əŬɘ Űɞɡ Ɏɟɗɟɞɡ 1891 ůɢŮŰɘəɎ ɛŮ Űɖɜ Ůɡɗɨɜɖ Űɞɡ ɢɟɐůŰɖ ŮɝŬɘŰɑŬɠ Űɖɠ ɕɖɛɑŬɠ 

ˊɞɡ ɡˊɏůŰɖ ɞ ɢɟɖůɎɛŮɜɞɠ ɚɧɔɤ ŮɚŬŰŰɤɛɎŰɤɜ Űɞɡ ɢɟɖůɘŭŬɜɘůɗɏɜŰɞɠ
123
. ȾŬŰɎ Űɖɜ 

əɟŬŰɞɨůŬ ůŰɖ ɗŮɤɟɑŬ əŬɘ ɜɞɛɞɚɞɔɑŬ Ɏˊɞɣɖ, ɖ ˊɟɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ (responsabilit® 

pr®contractuelle), ɤɠ ɛɖ Ůɘŭɘəɩɠ ɞɟɘɕɧɛŮɜɖ ɡˊɧ Űɞɡ ɔŬɚɚȷȾ, ŬəɞɚɞɡɗɞɨůŮ 

ŬɜŬɔəŬɑɤɠ Űɞɡɠ əŬɜɧɜŮɠ Űɖɠ ŬŭɘəɞˊɟŬəŰɘəɐɠ Ůɡɗɨɜɖɠ (delit), ɧˊɤɠ ŬɡŰɐ ŮɝŮɘŭɘəŮɨŮŰŬɘ 

ůŰŬ ɎɟɗɟŬ 1382 əŬɘ 1383 Űɞɡ ɔŬɚɚȷȾ
124
. ȺɘŭɘəɧŰŮɟŬ, ɔɘŬ Űɖ ůŰɞɘɢŮɘɞɗɏŰɖůɖ Űɖɠ 

Ůɡɗɨɜɖɠ, ŬˊŬɘŰŮɑŰŬɘ ɖ ůɡɜŭɟɞɛɐ Űɤɜ ɔŮɜɘəɩɜ ˊɟɞɦˊɞɗɏůŮɤɜ Űɖɠ ŬŭɘəɞˊɟŬəŰɘəɐɠ 

Ůɡɗɨɜɖɠ əŬɘ ůɡɔəŮəɟɘɛɏɜŬ, ɖ ɨˊŬɟɝɖ ˊŰŬɑůɛŬŰɞɠ (faute), ɖ ŮˊɏɚŮɡůɖ ɕɖɛɑŬɠ 

(dommage) əŬɘ o ŬɘŰɘɩŭɖɠ ůɨɜŭŮůɛɞɠ ɛŮŰŬɝɨ ɡˊŬɑŰɘŬɠ ůɡɛˊŮɟɘűɞɟɎɠ əŬɘ ɕɖɛɑŬɠ 

(causalit®)
125

. ɋůŰɧůɞ, ɖ ɏɜŰŬɝɖ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ ůŰɞ ůɨůŰɖɛŬ Űɖɠ 

ŬŭɘəɞˊɟŬəŰɘəɐɠ Ůɡɗɨɜɖɠ, ŭŮɜ ˊŬɟɞɡůɘɎɕŮɘ ůŰɞ ɔŬɚɚɘəɧ ŭɑəŬɘɞ Űɖ ůɖɛŬůɑŬ ˊɞɡ 

ŬˊɞəŰɎ ůŮ ůɡůŰɐɛŬŰŬ ŬůŰɘəɐɠ Ůɡɗɨɜɖɠ ˊɞɡ ŭŮɜ ɢŬɟŬəŰɖɟɑɕɞɜŰŬɘ Ŭˊɧ Űɞ ŭɧɔɛŬ Űɖɠ 

ŮɜɧŰɖŰŬɠ. ɆŰɖɜ ˊŮɟɑˊŰɤůɖ Űɞɡ ɔŬɚɚɘəɞɨ ŭɘəŬɑɞɡ, ŬŭɘəɞˊɟŬəŰɘəɐ (responsabilit® 

d®lictuelle) əŬɘ ŭɘəŬɘɞˊɟŬəŰɘəɐ (responsabilit® contractuelle) Ůɡɗɨɜɖ ˊŬɟɞɡůɘɎɕɞɡɜ 

əɞɘɜɏɠ ˊɟɞɦˊɞɗɏůŮɘɠ ɑŭɟɡůɖɠ əŬɘ ůɡɜŮˊɎɔɞɜŰŬɘ əŬŰɎ əŬɜɧɜŬ ŰŬ ŬɡŰɎ ɏɜɜɞɛŬ 

ŬˊɞŰŮɚɏůɛŬŰŬ
126
, ŬˊɞəɚŮɑɞɜŰŬɠ Űɖɜ ɧˊɞɘŬ ůɡɟɟɞɐ ɛŮŰŬɝɨ Űɤɜ əŬɜɧɜɤɜ ŮəɎůŰɖɠ 

(theori® de non cumul)
127

. ɋɠ ˊɟɞɠ Űɖɜ ˊɟɞɦˊɧɗŮůɖ Űɞɡ ˊŰŬɑůɛŬŰɞɠ, ɖ əɟŬŰɞɨůŬ 

                                                
123 ȾŬɛˊɑŰůɖɠ, ɄŮɟɑ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ, ů. 18 
124 N. Nedzel, A Comparative Study of Good Faith, Fair Dealing, and Precontractual Liability, ů. 113 

Ů.́, 150Ŀ John Cartwright/Martijn Hesselink (ed.), Precontractual liability in European Private Law, ů. 

28 əŬɘ Űɘɠ ŮəŮɑ ˊŬɟŬˊɞɛˊɏɠ ůŮ ɗŮɤɟɑŬ əŬɘ ɜɞɛɞɚɞɔɑŬĿ T. Omer, Good Faith in Precontractual 

Negotiations: A Franco-German-American Perspective, ů. 2Ŀ P. Giliker, A Role for Tort in Pre-

Contractual Negotiations? An Examination of English, French and Canadian Law, ů. 969 Ů.́Ŀ 

Christian von Bar/Ulrich Drobnig/Guido Alpa, The Interaction of Contract Law and Tort and Property 

Law in Europe: A Comparative Study, ů. 227Ŀ ȼ ůŰɞɘɢŮɘɞɗɏŰɖůɖ Űɖɠ Ůɡɗɨɜɖɠ ɛŮ ŬɜŬɔɤɔɐ ůŰɖɜ 
əŬŰɎɢɟɖůɖ ŭɘəŬɘɩɛŬŰɞɠ əŬɘ ůŰɘɠ ŭɘŬŰɎɝŮɘɠ Űɞɡ ŬŭɘəŬɘɞɚɧɔɖŰɞɡ ˊɚɞɡŰɘůɛɞɨ, ɛɞɚɞɜɧŰɘ ɡˊɞůŰɖɟɑɢɗɖəŮ 

ɛŮɛɞɜɤɛɏɜŬ Ŭˊɧ Űɖ ɔŬɚɚɘəɐ ɗŮɤɟɑŬ, ŭŮɜ ɏɔɘɜŮ Ůɜ ŰɏɚŮɘ ŭŮəŰɐ Ŭˊɧ Űɖ ŭɘəŬůŰɖɟɘŬəɐ ˊɟŬəŰɘəɐ. ȸɚ. 

ůɢŮŰ. D. MichoŒski, Contractual or delictual? On the character of precontractual liability in selected 

European legal systems, ů. 162 
125 T. Omer, Good Faith in Precontractual Negotiations: A Franco-German-American Perspective, ů. 9Ŀ 

N. Nedzel, A Comparative Study of Good Faith, Fair Dealing, and Precontractual Liability, ů. 113 Ů.́Ŀ 

D. MichoŒski, Contractual or delictual? On the character of precontractual liability in selected 

European legal systems, ů. 162 
126 ɄŬɟŬŰɖɟŮɑŰŬɘ, ŮɜŰɞɨŰɞɘɠ, ŭɘŬűɞɟŮŰɘəɐ əŬŰŬɜɞɛɐ Űɞɡ ɓɎɟɞɡɠ ŬˊɧŭŮɘɝɖɠ, əŬɗɩɠ əŬɘ Űɖɠ ɏəŰŬůɖɠ Űɖɠ 

Ŭˊɞɕɖɛɑɤůɖɠ. ȼ ŮɜŭɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ ŮɑɜŬɘ ɜɧɗɞɠ ŬɜŰɘəŮɘɛŮɜɘəɐ, ɛŮ ŬˊɞŰɏɚŮůɛŬ Űɞ ɓɎɟɞɠ ŬˊɧŭŮɘɝɖɠ 

Űɖɠ ŬɜɡˊŬɑŰɘŬɠ ŬŭɡɜŬɛɑŬɠ ˊŬɟɞɢɐɠ ɜŬ űɏɟŮɘ ɞ ɞűŮɘɚɏŰɖɠ, Ůɜɩ Ůˊɑ ŬŭɘəɞˊɟŬəŰɘəɐɠ Ůɡɗɨɜɖɠ, Űɖɜ 

ɡˊŬɘŰɘɧŰɖŰŬ Űɞɡ ɕɖɛɘɩůŬɜŰɞɠ əŬɚŮɑŰŬɘ ɜŬ ŬˊɞŭŮɑɝŮɘ ɞ ɕɖɛɘɤɗŮɑɠ. ɄŮɟŬɘŰɏɟɤ, Ůˊɑ ŮɜŭɞůɡɛɓŬŰɘəɐɠ 
Ůɡɗɨɜɖɠ, ɖ ŬˊɞəŬŰŬůŰŬŰɏŬ ɕɖɛɑŬ ɗŬ ˊɟɏˊŮɘ ɜŬ ɐŰŬɜ ˊɟɞɓɚɏɣɘɛɖ əŬŰɎ Űɞɜ əɟɑůɘɛɞ ɢɟɧɜɞ əŬŰɎɟŰɘůɖɠ 

Űɖɠ ůɨɛɓŬůɖɠ, Ůɜɩ Ůˊɑ ŬŭɘəɞˊɟŬəŰɘəɐɠ ŬˊɞəŬɗɑůŰŬŰŬɘ ɞɚɧəɚɖɟɖ ɖ ɕɖɛɑŬ, ŬɜŮɝɎɟŰɖŰŬ Ŭˊɧ Űɖɜ 

ŭɡɜŬŰɧŰɖŰŬ ˊɟɧɓɚŮɣɖɠ ŬɡŰɐɠ.  ȸɚ. ŮɔɔɨŰŮɟŬ ȾɞɟɜɖɚɎəɖɠ, ȼ ŬɗɏŰɖůɖ Űɖɠ ŬɛűɞŰŮɟɞɓŬɟɞɨɠ ůɨɛɓŬůɖɠ, 

ů. 75 Ůˊ.Ŀ ȾŬɛˊɑŰůɖɠ, ɄŮɟɑ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ, ů. 27 Ů.́ 
127 ɀŮŰŬɝɨ ŮɜŭɞůɡɛɓŬŰɘəɐɠ əŬɘ ŬŭɘəɞˊɟŬəŰɘəɐɠ Ůɡɗɨɜɖɠ ɤɠ ůɡůŰɖɛɎŰɤɜ ŬůŰɘəɐɠ Ůɡɗɨɜɖɠ ůŰɞ ˊɚŬɑůɘɞ 

Űɞɡ ȷȾ ŭŮɜ ɡűɑůŰŬŰŬɘ ůɢɏůɖ ŮɘŭɘəɧŰɖŰŬɠ ɐ ŮˊɘəɞɡɟɘəɧŰɖŰŬɠ ɓɚ. ůɢŮŰ. ȾŬɟɎůɖɠ, Ɇɡɟɟɞɐ 
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ɔɜɩɛɖ ŬɟəŮɑŰŬɘ ůŰɖ ůɡɜŭɟɞɛɐ ɞˊɞɘŬůŭɐˊɞŰŮ ɛɞɟűɐɠ ɡˊŬɘŰɘɧŰɖŰŬɠ, ŬɜŮɝɎɟŰɖŰŬ Ŭˊɧ 

Űɖ űɨůɖ əŬɘ Űɞ Ůɑŭɞɠ Űɖɠ ɡˊɧ ŭɘŬˊɟŬɔɛɎŰŮɡůɖɠ ůɨɛɓŬůɖɠ
128
. ȼ ŭɘɎəɟɘůɖ 

ɡˊŬɘŰɘɧŰɖŰŬɠ əŬɘ əŬəɧˊɘůŰɖɠ ůɡɛˊŮɟɘűɞɟɎɠ ɤɠ ŬɡŰɞŰŮɚɩɜ ˊɟɞɦˊɞɗɏůŮɤɜ Űɖɠ 

Ůɡɗɨɜɖɠ ŮɑɜŬɘ ůɡɢɜɎ ŭɡůŭɘɎəɟɘŰɖ
129
. ȼ əŬəɧˊɘůŰɖ ůɡɛˊŮɟɘűɞɟɎ əŬŰɎ Űɘɠ 

ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ ŮɝŮɘŭɘəŮɨŮŰŬɘ ɤɠ ɏɜŬɟɝɖ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ ɢɤɟɑɠ Ŭɚɖɗɘɜɐ 

ɓɞɨɚɖůɖ ɞɡůɘŬůŰɘəɐɠ ˊŮɟɎŰɤůɖɠ ŬɡŰɩɜ
130
, ɤɠ ɓɚɎɓɖ Űɤɜ ůɡɛűŮɟɧɜŰɤɜ Űɞɡ ɏŰŮɟɞɡ 

ɛɏɟɞɡɠ əŬŰɎ Űɖ ŭɘɎɟəŮɘŬ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ, əŬɗɩɠ Ůˊɑůɖɠ əŬɘ ɤɠ ŬɘűɜɑŭɘŬ 

(brutalament) ŭɘŬəɞˊɐ ŬɡŰɩɜ
131
. ɆŰɖɜ ˊŮɟɑˊŰɤůɖ ŬɡŰɐ, Űɞ ɛɏɟɞɠ ˊɞɡ ŭɘɏəɞɣŮ Űɘɠ 

ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ, ŭɨɜŬŰŬɘ ɜŬ ŬˊŬɚɚŬɔŮɑ Űɖɠ Ůɡɗɨɜɖɠ, Ůűɧůɞɜ ŬˊɞŭŮɑɝŮɘ Űɖɜ ɨˊŬɟɝɖ 

ŭɘəŬɘɞɚɞɔɖɛɏɜɞɡ ɚɧɔɞɡ (motif l®gitime) ˊɟɞɠ ŭɘŬəɞˊɐ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ
132

. 

ȻɖŰɐɛŬŰŬ ˊɟɞůɡɛɓŬŰɘəɞɨ ˊŰŬɑůɛŬŰɞɠ ŬɜŰɘɛŮŰɤˊɑɕɞɜŰŬɘ əŬŰɎ əŬɜɧɜŬ ɜɞɛɞɚɞɔɘŬəɩɠ 

ůŰɞ ˊɚŬɑůɘɞ Űɖɠ ŬŭɘəɞˊɟŬəŰɘəɐɠ Ůɡɗɨɜɖɠ, Ůɜɩ ŮɝɘŭɘŬůɛɏɜŮɠ ŭɘŬəɟɑůŮɘɠ əŬɘ 

əŬŰɖɔɞɟɘɞˊɞɘɐůŮɘɠ ɤɠ ˊɟɞɠ Űɘɠ ˊɟɞůɡɛɓŬŰɘəɏɠ ɡˊɞɢɟŮɩůŮɘɠ ŭŮɜ ŬˊŬɜŰɞɨɜ ůŰɞ ɓŬɗɛɧ 

ˊɞɡ ůɡɜŬɜŰɩɜŰŬɘ ůŰŬ ɚɞɘˊɎ ŭɑəŬɘŬ Űɖɠ ɖˊŮɘɟɤŰɘəɐɠ Ⱥɡɟɩˊɖɠ
133
.  ɋɠ ˊɟɞɠ Űɖɜ ɏəŰŬůɖ 

Űɖɠ Ŭˊɞɕɖɛɑɤůɖɠ, ɞ ɔŬɚɚȷȾ ŬəɞɚɞɡɗŮɑ Űɞɜ əŬɜɧɜŬ Űɖɠ ˊɚɐɟɞɡɠ ŬˊɞəŬŰɎůŰŬůɖɠ 

(principe de r®paration int®grale), ɛŮ ůəɞˊɧ Űɖɜ ŮˊŬɜŬűɞɟɎ Űɞɡ ɕɖɛɘɤɗɏɜŰɞɠ ůŰɖɜ 

ɞɘəɞɜɞɛɘəɐ əŬŰɎůŰŬůɖ ˊɞɡ ɗŬ ɓɟɘůəɧŰŬɜ, Ŭɜ ŭŮɜ ɚɎɛɓŬɜŮ ɢɩɟŬ Űɞ ɕɖɛɘɞɔɧɜɞ 

ɔŮɔɞɜɧɠ
134
. ɆŰɞ ˊɚŬɑůɘɞ ŬɡŰɧ, ŬˊɞəŬɗɑůŰŬŰŬɘ ɖ Űɡɢɧɜ ɗŮŰɘəɐ əŬɘ ŬˊɞɗŮŰɘəɐ ɕɖɛɑŬ, 

Ůɜɩ ˊŬɟɏɢŮŰŬɘ əŬɘ ŭɡɜŬŰɧŰɖŰŬ ɘəŬɜɞˊɞɑɖůɖɠ Űɖɠ ɖɗɘəɐɠ ɓɚɎɓɖɠ
135

. 

 

24. ȼ ɛŮŰŬɟɟɨɗɛɘůɖ Űɞɡ ɔŬɚɚȷȾ ůŮ ɗɏɛŬŰŬ ŭɘəŬɑɞɡ Űɤɜ ůɡɛɓɎůŮɤɜ əŬɘ ɘŭɑɤɠ Ůɜ 

ŬɜŬűɞɟɎ ɛŮ Űɖɜ ˊŬɗɞɚɞɔɑŬ Űɖɠ Ůɜɞɢɐɠ Űɖɠ 10
ɖɠ

 ūŮɓɟɞɡŬɟɑɞɡ 2016 (Ordinance No. 

131-2016), ŰɡˊɞˊɞɘŮɑ ɟɖŰɎ 200 əŬɘ ˊɚɏɞɜ ɏŰɖ Ŭˊɧ Űɖ ɗɏůɖ ůŮ ɘůɢɨ Űɞɡ ɤɠ Ɏɜɤ 

ɜɞɛɞɗŮŰɐɛŬŰɞɠ Űɖɜ ˊɟɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ ůŰɞ ɔŬɚɚɘəɧ ŬůŰɘəɧ ŭɑəŬɘɞ. Ƀ ɜɏɞɠ ɜɧɛɞɠ 

ɔɘŬ Űɖ ɛŮŰŬɟɟɨɗɛɘůɖ Űɞɡ ɔŬɚɚɘəɞɨ ŬůŰɘəɞɨ ŭɘəŬɑɞɡ ɛŮ ɏɜŬɟɝɖ ɘůɢɨɞɠ Űɖɜ 1
ɖ
 

ɃəŰɤɓɟɑɞɡ 2016, əŬŰŬɚŬɛɓɎɜŮɘ ůɡɛɓɎůŮɘɠ ˊɞɡ əŬŰŬɟŰɑůŰɖəŬɜ ɛŮŰɎ Űɖɜ 30
ɖ
 

                                                                                                                                       
ŭɘəŬɘɞˊɟŬəŰɘəɐɠ əŬɘ ŬŭɘəɞˊɟŬəŰɘəɐɠ Ůɡɗɨɜɖɠ- ȰɜŬ ɣŮɡŭɞˊɟɧɓɚɖɛŬ; ũŮɜɏɗɚɘɞɜ ȷˊ. ũŮɤɟɔɘɎŭɖ, ɇɧɛ. Ƚ, 

2006, ů. 325Ŀ ȷɜŰɑɗŮŰŬ, ɖ ɔŬɚɚɘəɐ ɗŮɤɟɑŬ ŬɜŬɔɜɤɟɑɕŮɘ ɧŰɘ ɞɘ əŬɜɧɜŮɠ Űɖɠ ŮɜŭɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ 

ŮɑɜŬɘ ŮɘŭɘəɧŰŮɟɞɘ ɏɜŬɜŰɘ Űɤɜ əŬɜɧɜɤɜ ˊŮɟɑ ŬŭɘəɞˊɟŬɝɘɩɜ, ɛŮ ŬˊɞŰɏɚŮůɛŬ Űɖɜ ɛŬŰŬɑɤůɖ Űɖɠ ɛŮŰŬɝɨ 

Űɞɡɠ ůɡɟɟɞɐɠ (theorie du non cumul des responsabilit®s contractuelle et delictuelle, principe du non 

cumul). ȸɚ. ůɢŮŰ. Ȼɏˊɞɠ, Ⱥɜɞɢɘəɧɜ ȹɑəŬɘɞɜ, Ƚ, Ä3, ȽV 
128 ȸɚ. ůɢŮŰ. John Cartwright/Martijn Hesselink (ed.), Precontractual liability in European Private Law, 

ů. 
129 John Cartwright/Martijn Hesselink (ed.), Precontractual liability in European Private Law, ů. 28-29 
130 S. Aryan/ B. Mirabbasi, The Good Faith Principle and Its Consequences in Pre-Contractual Period: 

A Comparative Study on English and French Law, ů. 245 Ů.́Ŀ Kessler Friedrich/Fine Edith, Culpa in 

Contrahendo, Bargaining in Good Faith, and Freedom of Contract: A Comparative Study, ů. 419Ŀ  
131 ȷˊɧ Űɖ ɜɞɛɞɚɞɔɑŬ ɓɚ. ŮɜŭŮɘəŰ. Cour de cassation, Com 1972, JCP 1973 II. 17543Ŀ Cour de 

cassation, Com 1998, D 1999. 514 
132 John Cartwright/Martijn Hesselink (ed.), Precontractual liability in European Private Law, ů. 29 ɛŮ 

ˊŮɟŬɘŰɏɟɤ ˊŮɟɘˊŰɤůɘɞɚɞɔɑŬ 
133 Kessler Friedrich/Fine Edith, Culpa in Contrahendo, Bargaining in Good Faith, and Freedom of 

Contract: A Comparative Study, ů. 406 
134 John Cartwright/Martijn Hesselink (ed.), Precontractual liability in European Private Law, ů. 31Ŀ D. 

MichoŒski, Contractual or delictual? On the character of precontractual liability in selected European 

legal systems, ů. 162 ad finem 
135 John Cartwright/Martijn Hesselink (ed.), Precontractual liability in European Private Law, ů. 30Ŀ D. 

MichoŒski, Contractual or delictual? On the character of precontractual liability in selected European 

legal systems, ů. 162 
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ɆŮˊŰŮɛɓɟɑɞɡ 2016, əŬɗɩɠ Ůˊɑůɖɠ əŬɘ ɧůŮɠ ŬɜŬɜŮɤɗɞɨɜ ɐ ɛŮ ɞˊɞɘɞɜŭɐˊɞŰŮ Űɟɧˊɞ 

Űɟɞˊɞˊɞɘɖɗɞɨɜ əŬŰɧˊɘɜ Űɖɠ ɤɠ Ɏɜɤ ɖɛŮɟɞɛɖɜɑŬɠ. ȸŬůɘəɧɠ ůŰɧɢɞɠ Űɖɠ ɛŮŰŬɟɟɨɗɛɘůɖɠ 

ɡˊɐɟɝŮ ɘŭɑɤɠ ɖ əɤŭɘəɞˊɞɑɖůɖ Űɤɜ ɜɞɛɞɚɞɔɘŬəɩɜ ŮɝŮɚɑɝŮɤɜ əŬɘ ŮˊɘůŰɖɛɞɜɘəɩɜ 

əɘɜɐůŮɤɜ ůŰɞ ˊŮŭɑɞ Űɞɡ Ůɜɞɢɘəɞɨ ŭɘəŬɑɞɡ, ɖ Ŭˊɚɞˊɞɑɖůɖ əŬɘ ɓŮɚŰɘůŰɞˊɞɑɖůɖ Űɤɜ 

ůɢŮŰɘəɩɜ əŬɜɧɜɤɜ, əŬɗɩɠ əŬɘ ɖ ŮɜŬɟɛɧɜɘůɖ ɛŮ Űɞɡɠ əŬɜɧɜŮɠ Űɞɡ ŮɡɟɤˊŬɥəɞɨ 

ŬůŰɘəɞɨ ŭɘəŬɑɞɡ
136

.  ȼ ˊɟɩŰɖ ˊŬɟɎɔɟŬűɞɠ Űɞɡ ɜɏɞɡ Ɏɟɗɟɞɡ 1112 (Les n®gociations) 

ɞɟɑɕŮɘ ɧŰɘ çȼ ɏɜŬɟɝɖ, ɖ Ůɝɏɚɘɝɖ əŬɘ ɖ ŭɘŬəɞˊɐ Űɤɜ ˊɟɞůɡɛɓŬŰɘəɩɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ 

ŭɘŮɜŮɟɔɞɨɜŰŬɘ ŮɚŮɡɗɏɟɤɠ. ŪŬ ˊɟɏˊŮɘ ŬˊŬɟŬɘŰɐŰɤɠ ɜŬ ůɡɜɎŭɞɡɜ ɛŮ Űɘɠ ŮˊɘŰŬɔɏɠ Űɖɠ 

əŬɚɐɠ ˊɑůŰɖɠ.
137
è. Ƀɘ ɏɜɜɞɛŮɠ ůɡɜɏˊŮɘŮɠ ɞɟɑɕɞɜŰŬɘ əŬŰô ŬəɞɚɞɡɗɑŬ ůŰɖɜ ŮˊɧɛŮɜɖ 

ˊŬɟɎɔɟŬűɞ, ůɨɛűɤɜŬ ɛŮ Űɖɜ ɞˊɞɑŬ çɆŮ ˊŮɟɑˊŰɤůɖ ˊŰŬɑůɛŬŰɞɠ əŬŰɎ Űɘɠ 

ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ, ɖ Ŭˊɞɕɖɛɑɤůɖ ɔɘŬ Űɖɜ ˊɟɞəɚɖɗŮɑůŬ ɕɖɛɑŬ ŭŮɜ ˊŮɟɘɚŬɛɓɎɜŮɘ Űɖɜ 

ŬˊɩɚŮɘŬ əŮɟŭɩɜ ˊɞɡ ŬɜŬɛɏɜɞɜŰŬɘ Ŭˊɧ Űɖɜ ɛɖ əŬŰŬɟŰɘůɗŮɑůŬ ůɨɛɓŬůɖ
138
è. ȼ ŭɘɎŰŬɝɖ 

ɗɏŰŮɘ ˊŮɟɘɞɟɘůɛɧ ůŰɖɜ ɏəŰŬůɖ Űɖɠ ŬˊɞəŬŰŬůŰŬŰɏŬɠ ɕɖɛɑŬɠ ˊɞɡ ŰŮɚŮɑ ůŮ ŬɘŰɘɩŭɖ 

ůɡɜɎűŮɘŬ ɛŮ Űɖɜ ˊɟɞůɡɛɓŬŰɘəɐ ůɡɛˊŮɟɘűɞɟɎ ˊɞɡ ŮˊɘŰɎůůŮɘ ɖ ˊŬɟ. 1 Űɞɡ Ɏɟɗɟɞɡ 

1112, əŬŰɎ Űɖɜ ɞˊɞɑŬ ůŮ əɎɗŮ ůŰɎŭɘɞ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ (ɏɜŬɟɝɖ, ŭɘɝŬɔɤɔɐ, 

ɚɐɝɖ) ŬˊŬɘŰŮɑŰŬɘ Ůə ɛɏɟɞɡɠ Űɤɜ ůɡɜŬɚɚŬůůɞɛɏɜɤɜ ɖ ŮˊɑŭŮɘɝɖ ůɡɛˊŮɟɘűɞɟɎɠ 

ůɡɜɎŭɞɡůŬɠ ɛŮ Űɘɠ ŮˊɘŰŬɔɏɠ Űɖɠ əŬɚɐɠ ˊɑůŰɖɠ. ȼ ɔŮɜɘəɐ ɟɐŰɟŬ Űɞɡ Ɏɟɗɟɞɡ 1112 ɛŮ 

ŬɜŰɘəŮɑɛŮɜɞ Űɖɜ ŬˊŬɘŰɞɨɛŮɜɖ ůɡɛˊŮɟɘűɞɟɎ əŬŰɎ Űɞ ˊɟɞůɡɛɓŬŰɘəɧ ůŰɎŭɘɞ əŬɘ Űɖɜ 

ɏəŰŬůɖ Űɖɠ ɞűŮɘɚɧɛŮɜɖɠ Ŭˊɞɕɖɛɑɤůɖɠ, ůɡɛˊɚɖɟɩɜŮŰŬɘ ɏŰɘ ˊŮɟŬɘŰɏɟɤ Ŭˊɧ Űɘɠ 

ŮɘŭɘəɧŰŮɟŮɠ ŭɘŬŰɎɝŮɘɠ Űɤɜ Ɏɟɗɟɤɜ 1112 ï 1 əŬɘ 2  ŬɜŬűɞɟɘəɎ ɛŮ Űɖɜ ɔŮɜɘəɐ 

ɡˊɞɢɟɏɤůɖ Ůɜɖɛɏɟɤůɖɠ əŬɘ ˊŬɟɞɢɐɠ ˊɚɖɟɞűɞɟɘɩɜ əŬŰɎ Űɞ ˊɟɞůɡɛɓŬŰɘəɧ ůŰɎŭɘɞ 

(Ɏɟɗɟɞ 1112-1
139

), əŬɗɩɠ əŬɘ Űɖɜ ɡˊɞɢɟɏɤůɖ ŮɢŮɛɨɗŮɘŬɠ ɤɠ ˊɟɞɠ Űɘɠ ŮɛˊɘůŰŮɡŰɘəɏɠ 

ˊɚɖɟɞűɞɟɑŮɠ ˊɞɡ ŰŬ ɛɏɟɖ ŬɜŰɎɚɚŬɝŬɜ ɛŮ Ŭűɞɟɛɐ Űɖɜ ŭɘŬˊɟŬɔɛɎŰŮɡůɖ Űɖɠ ůɨɛɓŬůɖɠ 

(Ɏɟɗɟɞ 1112-2
140
). ȺɘŭɘəɧŰŮɟŬ, Űɞ Ɏɟɗɟɞ 1112-1 ŮˊɘɓɎɚɚŮɘ ůŰŬ ŭɘŬˊɟŬɔɛŬŰŮɡɧɛŮɜŬ 

ɛɏɟɖ ɏɜŬ ɔŮɜɘəɧ əŬɗɐəɞɜ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɜɖɛɏɟɤůɖɠ ůŮ ůɢɏůɖ ɛŮ ɞɡůɘɩŭŮɘɠ ɔɘŬ Űɖɜ 

ŭɘəŬɘɞˊɟŬəŰɘəɐ ŭɏůɛŮɡůɖ Űɤɜ ůɡɜŬɚɚŬůůɞɛɏɜɤɜ ˊɚɖɟɞűɞɟɑŮɠ ˊɞɡ ɏɢɞɡɜ ɎɛŮůɖ 

ůɢɏůɖ ɛŮ Űɞ ˊŮɟɘŮɢɧɛŮɜɞ Űɖɠ ɡˊɧ ŭɘŬˊɟŬɔɛɎŰŮɡůɖ ůɨɛɓŬůɖɠ. ɇɡɢɧɜ ˊŬɟŬɓɑŬůɖ Űɖɠ 

ůɢŮŰɘəɐɠ ɡˊɞɢɟɏɤůɖɠ ɘŭɟɨŮɘ ɡˊɞɢɟɏɤůɖ Ŭˊɞɕɖɛɑɤůɖɠ, ɢɤɟɑɠ ɜŬ ŬˊɞəɚŮɑŮŰŬɘ ɖ 

Ŭəɨɟɤůɖ Űɖɠ əŬŰŬɟŰɘůɗŮɑůŬɠ ůɨɛɓŬůɖɠ əŬŰɎ Űɘɠ ŭɘŬŰɎɝŮɘɠ Űɤɜ Ɏɟɗɟɤɜ 1130 Ůˊ. ȼ 

                                                
136 ũɘŬ Űɘɠ ˊɟɞŮɟɔŬůɑŮɠ Űɖɠ ɛŮŰŬɟɟɨɗɛɘůɖɠ əŬɘ Űɞɡɠ ɓŬůɘəɞɨɠ ůŰɧɢɞɡɠ ˊɞɡ ŬɡŰɐ ŮˊŮŭɑɤɝŮ ɓɚ. Al. 
Downe, The Reform of French Contract Law: A Critical Overview, ů. 43 Ů.́ 
137

 çL'initiative, le d®roulement et la rupture des n®gociations pr®contractuelles sont libres. Ils doivent 

imp®rativement satisfaire aux exigences de la bonne foi.è 
138 çEn cas de faute commise dans les n®gociations, la r®paration du pr®judice qui en r®sulte ne peut 

avoir pour objet de compenser la perte des avantages attendus du contrat non concluè 
139 ç-Celle des parties qui conna´t une information dont l'importance est d®terminante pour le 

consentement de l'autre doit l'en informer d¯s lors que, l®gitimement, cette derni¯re ignore cette 

information ou fait confiance ¨ son cocontractant.  

-N®anmoins, ce devoir d'information ne porte pas sur l'estimation de la valeur de la prestation.  

-Ont une importance d®terminante les informations qui ont un lien direct et n®cessaire avec le contenu 

du contrat ou la qualit® des parties.  

-Il incombe ¨ celui qui pr®tend qu'une information lui ®tait due de prouver que l'autre partie la lui 
devait, ¨ charge pour cette autre partie de prouver qu'elle l'a fournie.  

-Les parties ne peuvent ni limiter, ni exclure ce devoir.  

-Outre la responsabilit® de celui qui en ®tait tenu, le manquement ¨ ce devoir d'information peut 

entra´ner l'annulation du contrat dans les conditions pr®vues aux articles 1130 et suivants.è 
140 ç-Celui qui utilise ou divulgue sans autorisation une information confidentielle obtenue ¨ l'occasion 

des n®gociations engage sa responsabilit® dans les conditions du droit commun.è 
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ŭɘɎŰŬɝɖ Űɖɠ ˊŬɟ. 4 Űɞɡ ɤɠ Ɏɜɤ Ɏɟɗɟɞɡ ˊŮɟɘɏɢŮɘ əŬɜɧɜŮɠ əŬŰŬɜɞɛɐɠ Űɞɡ ɓɎɟɞɡɠ 

ŬˊɧŭŮɘɝɖɠ, ůɨɛűɤɜŬ ɛŮ Űɞɡɠ ɞˊɞɑɞɡɠ Űɖɜ ˊŬɟŬɓɑŬůɖ Űɞɡ əŬɗɐəɞɜŰɞɠ Ůɜɖɛɏɟɤůɖɠ 

ɞűŮɑɚŮɘ ɜŬ ŬˊɞŭŮɑɝŮɘ Űɞ ɛɏɟɞɠ ˊɞɡ ŮˊɘəŬɚŮɑŰŬɘ ɏɚɚŮɘɣɖ ˊɚɖɟɞűɧɟɖůɖɠ Ůə ɛɏɟɞɡɠ Űɞɡ 

ɏŰŮɟɞɡ ůɡɜŬɚɚŬůůɧɛŮɜɞɡ. ɆŮ ˊŬɟŮɛűŮɟɏɠ ˊɚŬɑůɘɞ, Űɞ Ɏɟɗɟɞ 1112-2 əŬŰɞɢɡɟɩɜŮɘ 

Űɖɜ ɡˊɞɢɟɏɤůɖ ŮɢŮɛɨɗŮɘŬɠ ůŮ ůɢɏůɖ ɛŮ Űɘɠ ŮɛˊɘůŰŮɡŰɘəɏɠ ˊɚɖɟɞűɞɟɑŮɠ ˊɞɡ ŰŬ ɛɏɟɖ 

ŬɜŰɎɚɚŬɝŬɜ əŬŰɎ Űɞ ˊɟɞůɡɛɓŬŰɘəɧ ůŰɎŭɘɞ. ȺɜɧɣŮɘ Űɤɜ ŬɜɤŰɏɟɤ, ŮɑɜŬɘ ˊɟɞűŬɜɐɠ ɖ 

ŮˊɑŭɟŬůɖ Űɞɡ ŮɡɟɤˊŬɥəɞɨ ŭɘəŬɑɞɡ Űɤɜ ůɡɛɓɎůŮɤɜ əŬɘ ɘŭɑɤɠ Űɤɜ ȷɟɢɩɜ PECL əŬɘ 

Űɤɜ ɟɡɗɛɑůŮɤɜ Űɞɡ Ⱦɞɘɜɞɨ ɄɚŬɘůɑɞɡ ȷɜŬűɞɟɎɠ ůŰɘɠ ˊɟɞůűɎŰɤɠ ɗŮůˊɘůɗŮɑůŮɠ 

ŭɘŬŰɎɝŮɘɠ Űɞɡ ɔŬɚɚȷȾ. ɇɧůɞ ɖ ɓŬůɘəɐ ŭɘɎŰŬɝɖ Űɞɡ Ɏɟɗɟɞɡ 1112 ˊɞɡ əŬɗɘŮɟɩɜŮɘ ůŰɞ 

ɔŬɚɚɘəɧ ŬůŰɘəɧ ŭɑəŬɘɞ Űɖɜ ˊɟɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ, ɧůɞ əŬɘ ɞɘ ŭɘŬŰɎɝŮɘɠ ˊɞɡ 

Ŭəɞɚɞɡɗɞɨɜ ŬɜŬűɞɟɘəɎ ɛŮ Űɖɜ ɛŮŰŬɢŮɑɟɘůɖ Űɤɜ ˊɚɖɟɞűɞɟɘɩɜ ˊɞɡ ŰŬ ɛɏɟɖ 

ůɡɔəŮɜŰɟɩɜɞɡɜ əŬɘ ŬɜŰŬɚɚɎůɞɡɜ əŬŰɎ Űɞ ˊɟɞůɡɛɓŬŰɘəɧ ůŰɎŭɘɞ, ˊŬɟɞɡůɘɎɕɞɡɜ 

ŬɟəŮŰɏɠ ɞɛɞɘɧŰɖŰŮɠ ůŮ ůɢɏůɖ ɛŮ Űɘɠ ŬɜŰɑůŰɞɘɢŮɠ ɚɨůŮɘɠ  Űɤɜ ȷɟɢɩɜ PECL əŬɘ Űɞɡ 

DCFR.      

 

2. ȽŰŬɚɘəɧ ȹɑəŬɘɞ 

25. O ɘŰȷȾ Űɞɡ 1942, ɛɞɚɞɜɧŰɘ ɧˊɤɠ əŬɘ ɞ ˊɟɞɔŮɜɏůŰŮɟɞɠ ɘŰȷȾ/1865 ŮˊɖɟŮɎůŰɖəŮ 

ɏɜŰɞɜŬ Ŭˊɧ Űɞ ɔŬɚɚȷȾ, ŬˊɖɢŮɑ ůŮ ůɖɛŬɜŰɘəɧ ɓŬɗɛɧ Űɘɠ ɚɨůŮɘɠ Űɖɠ ɔŮɟɛŬɜɘəɐɠ 

ɞɘəɞɔɏɜŮɘŬɠ ŭɘəŬɑɤɜ. ɀɏůɤ Űɖɠ ŮˊɑŭɟŬůɖɠ Űɖɠ ůɢɞɚɐɠ Űɤɜ ɄŬɜŭŮəŰɘůŰɩɜ ůŰɖɜ 

ɘŰŬɚɘəɐ ɜɞɛɘəɐ ŮˊɘůŰɐɛɖ, Űɞ ŭɧɔɛŬ Űɞɡ Jhering ŬˊɞəɟɡůŰŬɚɚɩɗɖəŮ ůŰɞɜ ɘŰȷȾ Űɞɡ 

1942
141

. Ƀɘ ́ɟɞɦˊɞɗɏůŮɘɠ ɑŭɟɡůɖɠ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ ŰɡˊɞˊɞɘɞɨɜŰŬɘ ůŰŬ 

ɎɟɗɟŬ 1337 əŬɘ 1338 ɘŰȷȾ, ŰŬ ɞˊɞɑŬ ŬűŮɜɧɠ ŮˊɘɓɎɚɚɞɡɜ Űɖɜ ɡˊɞɢɟɏɤůɖ əŬɚɧˊɘůŰɖɠ 

ŭɘŮɝŬɔɤɔɐɠ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ (buona fede nelle trattative) əŬɘ ŬűŮŰɏɟɞɡ, 

ˊŬɟɏɢɞɡɜ ŭɘəŬɑɤɛŬ Ŭˊɞɕɖɛɑɤůɖɠ ůŰɞ ɛɏɟɞɠ ˊɞɡ ɕɖɛɘɩɗɖəŮ ŮɝŬɘŰɑŬɠ ŬŭɘəŬɘɞɚɧɔɖŰɖɠ 

ɡˊŬɜŬɢɩɟɖůɖɠ Ŭˊɧ Űɘɠ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ (ingiustificato recesso dalle trattative). 

ȺɘŭɘəɧŰŮɟŬ, Űɞ Ɏɟɗɟɞ 1337 ŬˊɞŰŮɚŮɑ Űɞɜ ɜɧɛɘɛɞ ɚɧɔɞ Ůɡɗɨɜɖɠ Ŭˊɧ Űɘɠ 

ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ (responsibaliẗ  precontrattual), ŮˊŮəŰŮɑɜɞɜŰŬɠ Űɖɜ Ŭɟɢɐ Űɖɠ əŬɚɐɠ 

ˊɑůŰɖɠ ůŰɞ ˊɟɞůɡɛɓŬŰɘəɧ ůŰɎŭɘɞ, Űɞ ŭŮ Ɏɟɗɟɞ 1338 ŮˊɘɓɎɚɚŮɘ ɡˊɞɢɟɏɤůɖ 

Ŭˊɞɕɖɛɑɤůɖɠ ůŰɞ ɛɏɟɞɠ ˊɞɡ, ŮɑŰŮ əŬŰɎ Űɖ ŭɘɎɟəŮɘŬ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ ŮɑŰŮ ɛŮŰɎ 

Űɞ ˊɏɟŬɠ ŬɡŰɩɜ, ɔɜɩɟɘɕŮ ɐ ɧűŮɘɚŮ ɜŬ ɔɜɤɟɑɕŮɘ Űɖɜ ŬəɡɟɧŰɖŰŬ Űɖɠ ůɨɛɓŬůɖɠ. ȺɜɧɣŮɘ 

Űɤɜ ŭɘŬŰɎɝŮɤɜ Űɤɜ Ɏɟɗɟɤɜ 1337 əŬɘ 1338 ɘŰȷȾ, ɖ ˊɟɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ 

ŬɜŰɘɛŮŰɤˊɑɕŮŰŬɘ Ŭˊɧ Űɖ ɜɞɛɞɚɞɔɑŬ Űɞɡ ɘŰŬɚɘəɞɨ ȷəɡɟɤŰɘəɞɨ (Corte Suprema di 

Cassazione) ɤɠ çɞɘɞɜŮɑ ŬŭɘəɞˊɟŬəŰɘəɐ Ůɡɗɨɜɖ
142
è. ɋɠ ˊɟɞɠ Űɖɜ ɡˊɞɢɟɏɤůɖ 

əŬɚɧˊɘůŰɖɠ ŭɘŮɝŬɔɤɔɐɠ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ, ɖ ɘŰŬɚɘəɐ ɗŮɤɟɑŬ ŬəɞɚɞɡɗŮɑ ˊŬɔɑɤɠ 

Űɖɜ ɐŭɖ ɔɜɤůŰɐ ˊŬɟô ɖɛɑɜ ŭɘɎəɟɘůɖ ɛŮŰŬɝɨ ɡˊɞəŮɘɛŮɜɘəɐɠ əŬɘ ŬɜŰɘəŮɘɛŮɜɘəɐɠ əŬɚɐɠ 

ˊɑůŰɖɠ
143

, Űɞ ŭŮ ɘŰŬɚɘəɧ ȷəɡɟɤŰɘəɧ ɏɢŮɘ ŮˊŬɜŮɘɚɖɛɛɏɜɤɠ ɜɞɛɞɚɞɔɐůŮɘ ˊɤɠ ɖ əŬɚɐ 

ˊɑůŰɖ Űɞɡ Ɏɟɗɟɞɡ 1337 ɜɞŮɑŰŬɘ ŬɜŰɘəŮɘɛŮɜɘəɎ əŬɘ ŮɘŭɘəɧŰŮɟŬ ɤɠ əŬɗɐəɞɜ ɏɜŰɘɛɖɠ 

                                                
141 Kessler Friedrich/Fine Edith, Culpa in Contrahendo, Bargaining in Good Faith, and Freedom of 
Contract: A Comparative Study, ů. 407 
142 Christian von Bar/Ulrich Drobnig/Guido Alpa, The Interaction of Contract Law and Tort and 

Property Law in Europe: A Comparative Study, ů. 225 əŬɘ Űɖɜ ŮəŮɑ ˊɚɞɨůɘŬ ɜɞɛɞɚɞɔɑŬ ůŰɖ ůɖɛ. 1237 
143 ȾɞɡɛɎɜŰɞɠ, ȼ ɡˊɞəŮɘɛŮɜɘəɐ əŬɚɐ ˊɑůŰɘɠ, ů. 33 Ůˊ. əŬɘ ɘŭɑɤɠ ů. 36-38Ŀ ũɘŬ Űɖɜ ŬɜŰɑůŰɞɘɢɖ ɚŮɘŰɞɡɟɔɑŬ 

ůŰɞ ˊɚŬɑůɘɞ Űɞɡ ɘŰŬɚɘəɞɨ ŭɘəŬɑɞɡ ɓɚ. Al. Musy, The good faith principle in contract law and the 

precontractual duty to disclose: comparative analysis of new differences in legal cultures, ů. 5-6 
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(correttezza) əŬɘ ůɞɓŬɟɐɠ/Ůɘɚɘəɟɘɜɞɨɠ (serieẗ ) ŭɘŬˊɟŬɔɛɎŰŮɡůɖɠ, ˊɞɡ ŬˊŬɘŰŮɑ  

ˊɟŬɔɛŬŰɘəɐ ůɡɜŮɟɔŬůɑŬ (solidarieẗ ) ɛŮŰŬɝɨ Űɤɜ ůɡɜŬɚɚŬůɞɛɏɜɤɜ
144

.  

 

26. ɆŰɞ ɘŰŬɚɘəɧ ŭɑəŬɘɞ ɖ ɑŭɟɡůɖ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ ŰŮɚŮɑ ɡˊɧ Űɞɜ ŭɘˊɚɧ 

ˊŮɟɘɞɟɘůɛɧ Ŭ) Űɖɠ ɛɖ ɏɔəɡɟɖɠ əŬŰɎɟŰɘůɖɠ Űɖɠ ůɨɛɓŬůɖɠ əŬɘ ɓ) Űɖɠ ŬˊɞəŬŰɎůŰŬůɖɠ 

Űɞɡ ŬɟɜɖŰɘəɞɨ ŭɘŬűɏɟɞɜŰɞɠ
145
. ɆɡɔəŮəɟɘɛɏɜŬ, ˊŬɟɎ Űɘɠ ŮˊɘűɡɚɎɝŮɘɠ Űɖɠ ɘŰŬɚɘəɐɠ 

ɗŮɤɟɑŬɠ, ɖ ɜɞɛɞɚɞɔɑŬ Űɞɡ ɘŰŬɚɘəɞɨ ȷəɡɟɤŰɘəɞɨ ɡˊŮɟŬůˊɘɕɧŰŬɜ Űɖɠ ɗɏůɖɠ ɧŰɘ Űɡɢɧɜ 

ɏɔəɡɟɖ əŬŰɎɟŰɘůɖ Űɖɠ ůɨɛɓŬůɖɠ, ŬˊɞəɚŮɑŮɘ Űɖɜ ɑŭɟɡůɖ Ůɡɗɨɜɖɠ əŬŰɎ Űɘɠ 

ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ, əŬɗɧůɞɜ Űɞ ˊɟɞůɡɛɓŬŰɘəɧ ˊŰŬɑůɛŬ ŬˊɞɟɟɞűɎŰŬɘ Ŭˊɧ Űɖɜ ŬɗɏŰɖůɖ 

Űɖɠ ɑŭɘŬɠ Űɖɠ ůɨɛɓŬůɖɠ
146
. ȼ ɚɨůɖ ŬɡŰɐ ˊŬɟɞɡůɘɎɕŮɘ Ŭɡɝɖɛɏɜɖ ůɖɛŬůɑŬ ɘŭɑɤɠ ůŰɘɠ 

ˊŮɟɘˊŰɩůŮɘɠ ɧˊɞɡ ɏɜŬɠ Ůə Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɡɧɛŮɜɤɜ ŭŮɜ ˊŬɟŮɑɢŮ ɐ ŬˊɏəɟɡˊŰŮ 

ŬɜŬɔəŬɑŮɠ ɤɠ ˊɟɞɠ Űɖ ůɨɛɓŬůɖ ɐ Űɖɜ ˊŬɟɞɢɐ ˊɚɖɟɞűɞɟɑŮɠ, ˊɞɡ əŬŰɎ Űɖɜ əŬɚɐ ˊɑůŰɖ 

ɐŰŬɜ ŬɜŬɔəŬɑɞ ɜŬ əŬŰŬůŰɐůŮɘ ɔɜɤůŰɏɠ ůŰɞɜ ɏŰŮɟɞ ŭɘŬˊɟŬɔɛŬŰŮɡɧɛŮɜɞ
147
. ȼ ɚɨůɖ 

ŬɡŰɐ, ɤůŰɧůɞ, ɔɟɐɔɞɟŬ ŮɔəŬŰŬɚŮɑűɗɖəŮ. ɀŮ ŭɨɞ ɧɛɞɘŮɠ ŬˊɞűɎůŮɘɠ Űɞɡ ŬɜŬűɞɟɘəɎ 

ɛŮ Űɖɜ ɡˊɞɢɟɏɤůɖ ˊɚɖɟɞűɧɟɖůɖɠ Űɤɜ ˊɘůŰɤŰɘəɩɜ ɘŭɟɡɛɎŰɤɜ ɏɜŬɜŰɘ Űɤɜ ˊŮɚŬŰɩɜ 

Űɞɡɠ
148
, Űɞ ɘŰŬɚɘəɧ ȷəɡɟɤŰɘəɧ, ŬɜŬɔəɎůŰɖəŮ ɜŬ ɛŮŰɟɘɎůŮɘ Űɖɜ ˊŬɟŬˊɎɜɤ ɗɏůɖ Űɞɡ, 

ŬˊɞŭŮɢɧɛŮɜɞ ɧŰɘ Űɡɢɧɜ ˊŬɟŬɓɑŬůɖ Űɖɠ ɡˊɞɢɟɏɤůɖɠ ˊɚɖɟɞűɧɟɖůɖɠ əŬŰɎ Űɞ 

ˊɟɞůɡɛɓŬŰɘəɧ ůŰɎŭɘɞ, ŭɨɜŬŰŬɘ ɡˊɧ ˊɟɞɦˊɞɗɏůŮɘɠ, ɜŬ ɘŭɟɨŮɘ ˊɟɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ 

ˊŬɟɎ Űɖɜ əŬŰɎɟŰɘůɖ ɏɔəɡɟɖɠ ůɨɛɓŬůɖɠ, Ůűɧůɞɜ Űɞ ˊŮɟɘŮɢɧɛŮɜɞ ŬɡŰɐɠ 

ŭɘŬɛɞɟűɩɗɖəŮ ˊɟɞɠ Űɞ ůɡɛűɏɟɞɜ Űɞɡ ˊɟɧůɤˊɞɡ ˊɞɡ űɏɟŮɘ Űɞ ɔɜɤůɘŬəɧ ˊɟɞɓɎŭɘůɛŬ 

ɐ ŬɜŰɑůŰɟɞűŬ ŮɑɜŬɘ ŮˊŬɢɗɏůŰŮɟɞ ɔɘŬ Űɞ ˊɟɧůɤˊɞ ˊɞɡ ɓɟɑůəŮŰŬɘ ůŮ ɔɜɤůɘŬəɧ 

ɏɚɚŮɘɛɛŬ
149
. ɋɠ ˊɟɞɠ Űɖɜ ɏəŰŬůɖ Űɖɠ Ŭˊɞɕɖɛɑɤůɖɠ, ɔɑɜŮŰŬɘ ŮɘŭɘəɧŰŮɟŬ ŭŮəŰɧ ɧŰɘ, 

ɛɞɚɞɜɧŰɘ ŰŬ ɎɟɗɟŬ 1337 əŬɘ 1338 ŭŮɜ əɎɜɞɡɜ ɚɧɔɞ ˊŮɟɑ ŬˊɞəŬŰɎůŰŬůɖɠ Űɞɡ 

ŬɟɜɖŰɘəɞɨ ŭɘŬűɏɟɞɜŰɞɠ (interesse negativo), ɖ ɚɨůɖ ŬɡŰɐ ŮɜŭŮɑəɜɡŰŬɘ, ŬűŮɜɧɠ 

ŮɝŬɘŰɑŬɠ Űɖɠ ŬŭɡɜŬɛɑŬɠ ŮűŬɟɛɞɔɐɠ Űɞɡ Ɏɟɗɟɞɡ 1418 ŬɜŬűɞɟɘəɎ ɛŮ Űɞ ŭɘəŬɑɤɛŬ 

Ŭˊɞɕɖɛɑɤůɖɠ ůŮ ˊŮɟɑˊŰɤůɖ ˊŬɟɎɓŬůɖɠ ɡˊɞɢɟŮɤŰɘəɩɜ əŬɜɧɜɤɜ
150

 əŬɘ ŬűŮŰɏɟɞɡ 

                                                
144 ɇɧůɞ ɞɘ ŭɘŬŰɎɝŮɘɠ Űɞɡ ɘŰȷȾ ŬɜŬűɞɟɘəɎ ɛŮ Űɖɜ əŬɚɐ ˊɑůŰɖ, ɧůɞ əŬɘ ɖ ɘŰŬɚɘəɐ ŮˊɘůŰɐɛɖ əŬɘ 
ɜɞɛɞɚɞɔɑŬ, Ŭəɚɞɡɗɞɨɜ Űɘɠ ɚɨůŮɘɠ Űɞɡ ɔŮɟɛŬɜɘəɞɨ ŭɘəŬɑɞɡ ɤɠ ˊɟɞɠ Űɖɜ Ä242 ɔŮɟɛȷȾ. ȸɚ. ůɢŮŰ. Al. 

Musy, The good faith principle in contract law and the precontractual duty to disclose: comparative 

analysis of new differences in legal cultures, ů. 5Ŀ  
145 T. Febbrajo, Good Faith and Pre-Contractual Liability in Italy: Recent Developments in the 

Interpretation of Article 1337 of the Italian Civil Code, ů. 292, 294 
146 T. Febbrajo, Good Faith and Pre-Contractual Liability in Italy: Recent Developments in the 

Interpretation of Article 1337 of the Italian Civil Code, ů. 294 ůɖɛ. 9 ɛŮ ůɢŮŰɘəɐ ɜɞɛɞɚɞɔɑŬ 
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ŮɝŬɘŰɑŬɠ Űɖɠ ˊɘůŰɐɠ ɤɠ ˊɟɞɠ Űɞ Ůɜ ɚɧɔɤ ɕɐŰɖɛŬ ɡɘɞɗɏŰɖůɖɠ Űɤɜ ŬɜŰɑůŰɞɘɢɤɜ ɚɨůŮɤɜ 

Űɖɠ ɗŮɤɟɑŬɠ Űɖɠ culpa in contrahendo
151

.  

 

ȽȽȽ. Ƚɓɖɟɘəɐ ɞɘəɞɔɏɜŮɘŬ 

1. ȽůˊŬɜɘəɧ ŭɑəŬɘɞ 

27. ȼ ˊɟɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ ůŰɞ ˊɚŬɑůɘɞ Űɞɡ ɘůˊŬɜɘəɞɨ ŭɘəŬɑɞɡ, ɛɞɚɞɜɧŰɘ ŭŮɜ 

ɓɟɑůəŮɘ ɗŮŰɘəɧ ɏɟŮɘůɛŬ ůŰɞɜ ɘůˊȷȾ, ŮɜŰɎůůŮŰŬɘ ůɡůŰɖɛŬŰɘəɎ ůŰɖɜ ŬŭɘəɞˊɟŬəŰɘəɐ 

Ůɡɗɨɜɖ, ɧˊɤɠ ŬɡŰɐ ŰɡˊɞˊɞɘŮɑŰŬɘ ůŰɞ Ɏɟɗɟ. 1902 Űɞɡ ɘůˊȷȾ
152

. ȺɘŭɘəɧŰŮɟŬ, əɎɗŮ 

ɡˊŬɑŰɘŬ ůɡɛˊŮɟɘűɞɟɎ ˊɞɡ ˊɟɞůəɟɞɨŮɘ ůŰɖ ɔŮɜɘəɐ ɡˊɞɢɟɏɤůɖ ˊɟɧɜɞɘŬɠ, ŬůűɎɚŮɘŬɠ 

əŬɘ ˊɟɞůŰŬůɑŬɠ Űɤɜ Ůɜɜɧɛɤɜ ŬɔŬɗɩɜ Űɞɡ ɏŰŮɟɞɡ ŬɜŰɘůɡɛɓŬɚɚɞɛɏɜɞɡ (neminem 

laedere), ůŰɞɘɢŮɘɞɗŮŰŮɑ Ůɡɗɨɜɖ ˊɟɞɠ Ŭˊɞɕɖɛɑɤůɖ. ɆŰɖɜ ˊŮɟɑˊŰɤůɖ Űɖɠ 

ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ, ɖ ŬŭɘəŬɘɞɚɧɔɖŰɖ ŭɘŬəɞˊɐ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ, ɖ 

ɏɚɚŮɘɣɖ ˊɟɧɗŮůɖɠ ɞɡůɘŬůŰɘəɐɠ ˊŮɟɎŰɤůɖɠ ŬɡŰɩɜ, əŬɗɩɠ əŬɘ ɖ ŭɘɎɣŮɡůɖ Űɖɠ 

ŮɛˊɘůŰɞůɨɜɖɠ ɤɠ ˊɟɞɠ Űɖɜ əŬŰɎɟŰɘůɖ Űɖɠ ůɨɛɓŬůɖɠ, ˊɟɞůəɟɞɨɞɡɜ ůŰɖɜ Ŭɟɢɐ Űɖɠ 

əŬɚɐɠ ˊɑůŰɖɠ Űɞɡ Ɏɟɗɟɞɡ 1258 ɘůˊȷȾ, ɖ ɞˊɞɑŬ ŭɘŬɛɞɟűɩɜŮɘ Űɖ ůɡɛˊŮɟɘűɞɟɎ Űɤɜ 

ɛŮɟɩɜ əŬŰɎ Űɞ ˊɟɞůɡɛɓŬŰɘəɧ ůŰɎŭɘɞ (fase preparatoria). ũɘŬ Űɖ ůŰɞɘɢŮɘɞɗɏŰɖůɖ Űɖɠ 

Ůɡɗɨɜɖɠ, ɖ əɟŬŰɞɨůŬ ůŰɖ ɗŮɤɟɑŬ əŬɘ ɜɞɛɞɚɞɔɑŬ Ɏˊɞɣɖ, ŬɝɘɩɜŮɘ Űɖ ůɤɟŮɡŰɘəɐ 

ůɡɜŭɟɞɛɐ Űɤɜ Ůɝɐɠ ɟ́ɞɦˊɞɗɏůŮɤɜ: Ŭ) ŬˊŬɘŰŮɑŰŬɘ ɖ ŭɖɛɘɞɡɟɔɑŬ ŭɘəŬɘɞɚɞɔɖɛɏɜɖɠ 

ŮɛˊɘůŰɞůɨɜɖɠ ɤɠ ˊɟɞɠ Űɖɜ əŬŰɎɟŰɘůɖ Űɖɠ ɡˊɧ ŭɘŬˊɟŬɔɛɎŰŮɡůɖɠ ůɨɛɓŬůɖɠ, ɓ) ɖ 

ŬˊɞɡůɑŬ ŭɘəŬɘɞɚɞɔɖɛɏɜɞɡ ɚɧɔɞɡ ɔɘŬ ŭɘŬəɞˊɐ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ, ɔ) ɖ ŬˊɧŭŮɘɝɖ 

Űɖɠ ɕɖɛɑŬɠ Űɞɡ ɛɏɟɞɡɠ ˊɞɡ ŮˊŮŭɑɤəŮ Űɖɜ əŬŰɎɟŰɘůɖ Űɖɠ ůɨɛɓŬůɖɠ əŬɘ ŭ) ŬɘŰɘɩŭɖɠ 

ůɡɜɎűŮɘŬ ɛŮŰŬɝɨ Űɖɠ ŭɘəŬɘɞɚɞɔɖɛɏɜɖɠ ŮɛˊɘůŰɞůɨɜɖɠ əŬɘ Űɖɠ ɡűɘůŰɎɛŮɜɖɠ ɕɖɛɑŬɠ
153

. 

ɋůŰɧůɞ, ɖ Ŭˊɚɐ ɏɜŬɟɝɖ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ ŭŮ űŬɑɜŮŰŬɘ ɜŬ ɘŭɟɨŮɘ ŬˊŮɡɗŮɑŬɠ 

ɡˊɞɢɟŮɩůŮɘɠ ˊɚɖɟɞűɧɟɖůɖɠ Űɞɡ ɏŰŮɟɞɡ ɛɏɟɞɡɠ ŬɜŬűɞɟɘəɎ ɛŮ Űɡɢɧɜ ˊŬɟɎɚɚɖɚŮɠ 

ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ. ȷɜŰɑɗŮŰŬ, ɧůɞ ɞɘ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ ˊɟɞɢɤɟɞɨɜ, ɖ ůɢɏůɖ 

ŮɛˊɘůŰɞůɨɜɖɠ ɛŮŰŬɝɨ Űɤɜ ɛŮɟɩɜ ŮŭɟŬɘɩɜŮŰŬɘ, ɛŮ ŬˊɞŰɏɚŮůɛŬ, ɞɘ ˊɟɞůɡɛɓŬŰɘəɏɠ 

ɡˊɞɢɟŮɩůŮɘɠ ˊɚɖɟɞűɧɟɖůɖɠ əŬɘ ˊɟɞůŰŬůɑŬɠ ɜŬ ŬˊɞəŰɞɨɜ ůŬűɏůŰŮɟɞ ˊŮɟɘŮɢɧɛŮɜɞ. 

ɇŬ ɛɏɟɖ ɏɢɞɡɜ Űɖ ŭɡɜŬŰɧŰɖŰŬ ɜŬ ɟɡɗɛɑůɞɡɜ ůɡɛɓŬŰɘəɎ Űɞ ˊŮɟɘŮɢɧɛŮɜɞ Űɤɜ 

ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ, Ůűɧůɞɜ ɖ Ůɜ ɚɧɔɤ ůɨɛɓŬůɖ űɏɟŮɘ ŰŬ ŬˊŬɘŰɞɨɛŮɜŬ əŬŰɎ Űɞ Ɏɟɗɟɞ 

1261 ɘůˊȷȾ ɞɡůɘɩŭɖ ůŰɞɘɢŮɑŬ, ɐŰɞɘ ůɡɜŬɑɜŮůɖ Űɤɜ ɛŮɟɩɜ, ŬɜŰɘəŮɑɛŮɜɞ əŬɘ ŬɘŰɑŬ. ɆŮ 

əɎɗŮ ˊŮɟɑˊŰɤůɖ, ɖ ŬˊɞəŬŰŬůŰŬŰɏŬ ɕɖɛɑŬ ůɡɜɑůŰŬŰŬɘ ůŰɞ ŬɟɜɖŰɘəɧ ŭɘŬűɏɟɞɜ (inter®s 

negative/ inter®s de la confianza), ɡˊɧ Űɖɜ ˊɟɞɦˊɧɗŮůɖ Űɖɠ ˊɟɞɓɚŮɣɘɛɧŰɖŰŬɠ Űɖɠ 

ŮˊŮɟɢɧɛŮɜɖɠ ɕɖɛɑŬɠ əŬŰɎ Űɞ Ɏɟɗɟɞ 1107 ɘůˊȷȾ.  
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2. ɄɞɟŰɞɔŬɚɘəɧ ȹɑəŬɘɞ 

28. ɇɞ Ɏɟɗɟɞ 227 Űɞɡ ˊɞɟŰȷȾ Űɞɡ 1966 ɞɟɑɕŮɘ ɧŰɘ çȳˊɞɘɞɠ ŭɘŬˊɟŬɔɛŬŰŮɨŮŰŬɘ ɛŮ 

Ɏɚɚɞɜ ɔɘŬ Űɖ ůɨɜŬɣɖ ůɨɛɓŬůɖɠ, ɏɢŮɘ Űɖɜ ɡˊɞɢɟɏɤůɖ, ŮɑŰŮ əŬŰɎ Űɖ ŭɘɎɟəŮɘŬ Űɤɜ 

ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ ŮɑŰŮ əŬŰɎ Űɞ ůɢɖɛŬŰɘůɛɧ Űɖɠ ůɨɛɓŬůɖɠ, ɜŬ ůɡɛˊŮɟɘűɏɟŮŰŬɘ əŬŰɎ 

Űɞɡɠ əŬɜɧɜŮɠ Űɖɠ əŬɚɐɠ ˊɑůŰɖɠ, ŭɘŬűɞɟŮŰɘəɎ ŮɑɜŬɘ ɡˊɧɢɟŮɞɠ ůŮ Ŭˊɞɕɖɛɑɤůɖ ɔɘŬ Űɖɜ 

ɕɖɛɑŬ ˊɞɡ ˊɟɞɝŮɜɐɗɖəŮ Ŭˊɧ ˊŰŬɑůɛŬ Űɞɡè. ɆŰɞ ˊɚŬɑůɘɞ ŬɡŰɧ, ɖ ɏɜŬɟɝɖ Űɤɜ 

ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ ɢɤɟɑɠ Űɖɜ ˊɟɧɗŮůɖ ɜŬ ŬəɞɚɞɡɗɐůŮɘ ɖ əŬŰɎɟŰɘůɖ Űɖɠ ůɨɛɓŬůɖɠ, 

ɗŮɤɟŮɑŰŬɘ  ŬɜŰɑɗŮŰɖ ˊɟɞɠ Űɘɠ ŮˊɘŰŬɔɏɠ Űɖɠ əŬɚɐɠ ˊɑůŰɖɠ (boa f®)
154
. ȷɜŰɑůŰɞɘɢŬ, ɖ 

ŭɘŬəɞˊɐ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ ɢɤɟɑɠ Űɖ ůɡɜŭɟɞɛɐ ŭɘəŬɘɞɚɞɔɖɛɏɜɞɡ ɚɧɔɞɡ, 

ɗŮɤɟŮɑŰŬɘ ɧŰɘ ˊŬɟŬɓɘɎɕŮɘ Űɖɜ ŮˊɘŰŬɔɐ Űɖɠ əŬɚɐɠ ˊɑůŰɖɠ, ɏɚəɞɜŰŬɠ ůŮ ŮűŬɟɛɞɔɐ Űɖ 

ŭɘɎŰŬɝɖ Űɞɡ Ɏɟɗɟɞɡ 227 ˊɞɟŰȷȾ. ɆŰɖɜ ˊŮɟɑˊŰɤůɖ ŬɡŰɐ, Űɞ ɛɏɟɞɠ ůŰɞ ˊɟɧůɤˊɞ Űɞɡ 

ɞˊɞɑɞɡ ůɡɜŰɟɏɢŮɘ ŭɘəŬɘɞɚɞɔɖɛɏɜɞɠ ɚɧɔɞɠ ɔɘŬ ŭɘŬəɞˊɐ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ, 

ɞűŮɑɚŮɘ ɜŬ ŮɜɖɛŮɟɩůŮɘ Űɞɜ ɏŰŮɟɞ ŭɘŬˊɟŬɔɛŬŰŮɡɧɛŮɜɞ ŬɛŮɚɚɖŰɑ, ŭɘŬűɞɟŮŰɘəɎ ɡˊɏɢŮɘ 

Ůɡɗɨɜɖ ˊɟɞɠ Ŭˊɞɕɖɛɑɤůɖ
155

. ȺɜŰɞɨŰɞɘɠ, Űɞ ˊɞɟŰɞɔŬɚɘəɧ ŭɑəŬɘɞ ŭŮɜ ˊɟɞɓɚɏˊŮɘ Űɖ 

ŭɡɜŬŰɧŰɖŰŬ ůɡɜɏɢɘůɖɠ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ ɐ ůɨɜŬɣɖɠ Űɖɠ ŰŮɚɘəɐɠ ůɨɛɓŬůɖɠ 

ɛɏůɤ Ůɜŭɑəɞɡ ɓɞɖɗɐɛŬŰɞɠ, əŬɗɧůɞɜ ŰɏŰɞɘɞɡ Ůɑŭɞɡɠ ɐ ˊŬɟɧɛɞɘŮɠ ŬɝɘɩůŮɘɠ ŭŮɜ űɏɟɞɡɜ 

Ŭɔɩɔɘɛɞ ɢŬɟŬəŰɐɟŬ
156

. ȼ ŬˊɞəŬŰŬůŰŬŰɏŬ ɕɖɛɑŬ ˊŮɟɘɚŬɛɓɎɜŮɘ əŬŰô Ŭɟɢɐɜ Űɞ 

ŬɟɜɖŰɘəɧ Űɖɠ ůɡɛɓɎůŮɤɠ ŭɘŬűɏɟɞɜ əŬŰɎ Űɞ Ɏɟɗɟɞ 564 Űɞɡ ˊɞɟŰȷȾ
157
. ȺɜŰɞɨŰɞɘɠ, 

ɔɑɜŮŰŬɘ ɛŮɛɞɜɤɛɏɜŬ ŭŮəŰɧ, Űɧůɞ ůŮ ŮˊɑˊŮŭɞ ɜɞɛɘəɐɠ űɘɚɞɚɞɔɑŬɠ ɧůɞ əŬɘ 

ɜɞɛɞɚɞɔɘŬəɎ, ˊɤɠ ůŮ ŮɝŬɘɟŮŰɘəɏɠ ˊŮɟɘˊŰɩůŮɘɠ ŬˊɞəŬŰŬůŰŬŰɏɞ ŮɑɜŬɘ əŬɘ Űɞ ɗŮŰɘəɧ 

ŭɘŬűɏɟɞɜ
158
. ɇɡɢɧɜ ůɡɜŰɟɏɢɞɜ ˊŰŬɑůɛŬ ɞŭɖɔŮɑ ŬɜŰɑůŰɞɘɢŬ ůŮ ɛŮɑɤůɖ Űɞɡ ˊɞůɞɨ Űɖɠ 

ɞűŮɘɚɧɛŮɜɖɠ  Ŭˊɞɕɖɛɑɤůɖɠ ɐ ŬəɧɛŬ əŬɘ ůŮ ŬˊŬɚɚŬɔɐ Űɞɡ ɕɖɛɘɩůŬɜŰɞɠ
159

. ɇɏɚɞɠ, ɤɠ 

ˊɟɞɠ Űɖ ɜɞɛɘəɐ űɨůɖ Űɖɠ Ůɡɗɨɜɖɠ, ɛɞɚɞɜɧŰɘ ɖ ɜɞɛɞɚɞɔɑŬ ŭɑɜŮɘ ůɡɢɜɎ ŬɜŰɑɗŮŰŮɠ 

ɚɨůŮɘɠ, əŬŰŬŰɎůůɞɜŰŬɠ Űɖɜ ˊɟɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ ůŰɖɜ ŬŭɘəɞˊɟŬəŰɘəɐ ɐ 

ŮɜŭɞůɡɛɓŬŰɘəɐ ŬɜɎɚɞɔŬ ɛŮ ŰŬ ˊɟŬɔɛŬŰɘəɎ ˊŮɟɘůŰŬŰɘəɎ Űɖɠ ŮəɎůŰɞŰŮ ˊŮɟɑˊŰɤůɖɠ, ɖ 

ŮˊɘəɟŬŰɞɨůŬ Ɏˊɞɣɖ ůŰɖ ɗŮɤɟɑŬ ɢŬɟŬəŰɖɟɑɕŮɘ ŬɡŰɐ ɤɠ ŰɟɑŰɞ Ůɑŭɞɠ Ůɡɗɨɜɖɠ (terceira 

via), ɛŮ ɗŮɛŮɚɑɤůɖ Űɞɜ ɑŭɘɞ Űɞɜ ɜɧɛɞ
160

. 

 

 

 

 

 

 

                                                
154 ȸɚ. ůɢŮŰ. John Cartwright/Martijn Hesselink (ed.), Precontractual liability in European Private Law, 

ů. 51 ɛŮ ˊŮɟŬɘŰɏɟɤ ˊŬɟŬˊɞɛˊɏɠ ůŰɖ ɗŮɤɟɑŬ, ů. 85. 
155 John Cartwright/Martijn Hesselink (ed.), Precontractual liability in European Private Law, ů. 217-

218 
156 John Cartwright/Martijn Hesselink (ed.), Precontractual liability in European Private Law, ů. 86 
157 John Cartwright/Martijn Hesselink (ed.), Precontractual liability in European Private Law, ů. 52 əŬɘ 

Űɖɜ ŮəŮɑ ůɖɛ. 129 ɧˊɞɡ əŬɘ ˊŬɟŬˊɞɛˊɏɠ ůŰɖ ɗŮɤɟɑŬĿ Christian von Bar/Ulrich Drobnig/Guido Alpa, 
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ȽV. ɆəŬɜŭɘɜŬɓɘəɐ ɞɘəɞɔɏɜŮɘŬ 

1. ȹɑəŬɘɞ Űɖɠ ȹŬɜɑŬɠ 

29. ɇɞ ŭɑəŬɘɞ Űɖɠ ȹŬɜɑŬɠ, ŬəɞɚɞɡɗɩɜŰŬɠ Űɖɜ ˊɚŮɘɞɣɖűɑŬ Űɤɜ ŭɘəŬɑɤɜ Űɤɜ 

ůəŬɜŭɘɜŬɓɘəɩɜ ɢɤɟɩɜ
161
, ŭŮɜ ˊŮɟɘɚŬɛɓɎɜŮɘ ɟɖŰɐ ŭɘɎŰŬɝɖ ŬɜŬűɞɟɘəɎ ɛŮ Űɖɜ 

əŬɗɘɏɟɤůɖ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ
162
, ŬɚɚɎ, ŬɜŰɑɗŮŰŬ, ɖ ůɢŮŰɘəɐ ˊɟɞɓɚɖɛŬŰɘəɐ 

ŬɜŰɘɛŮŰɤˊɑɕŮŰŬɘ əŬŰŮɝɞɢɐɜ ɜɞɛɞɚɞɔɘŬəɎ. ȼ ɜɞɛɞɚɞɔɑŬ Űɤɜ ŭɘəŬůŰɖɟɑɤɜ űŬɑɜŮŰŬɘ, 

əŬŰô Ŭɟɢɐɜ, ŮˊɘűɡɚŬəŰɘəɐ ɤɠ ˊɟɞɠ Űɖɜ əŬŰɎűŬůɖ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ əŬɘ Űɖɜ 

ŮɜŰŮɨɗŮɜ ɑŭɟɡůɖ ɡˊɞɢɟɏɤůɖɠ Ŭˊɞɕɖɛɑɤůɖɠ əŬɘ ɘŭɑɤɠ ɤɠ ˊɟɞɠ Űɖɜ Ůˊɘɓɞɚɐ 

ɡˊɞɢɟŮɩůŮɤɜ ˊɟɞůŰŬůɑŬɠ ůŰɞ ůŰɎŭɘɞ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ
163
. ɄɟɞůɡɛɓŬŰɘəɐ 

Ůɡɗɨɜɖ ɜɞŮɑŰŬɘ ɘŭɑɤɠ ůŮ ˊŮɟɘˊŰɩůŮɘɠ Ŭ. ɏɜŬɟɝɖɠ ɐ ůɡɜɏɢɘůɖɠ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ, 

ɔɜɤɟɑɕɞɜŰŬɠ ɧŰɘ ɖ ɡˊɧ ŭɘŬˊɟŬɔɛɎŰŮɡůɖ ůɨɛɓŬůɖ ŭŮɜ ˊɟɧəŮɘŰŬɘ ɐ, ŮɝŬɘŰɑŬɠ ɜɞɛɘəɞɨ 

əɤɚɨɛŬŰɞɠ, ŭŮɜ ŭɨɜŬŰŬɘ ɜŬ əŬŰŬɟŰɘůŰŮɑ, ɓ. ŭɘɎɣŮɡůɖɠ Űɖɠ ŭɘəŬɘɞɚɞɔɖɛɏɜɖɠ 

ŮɛˊɘůŰɞůɨɜɖɠ Űɞɡ ɏŰŮɟɞɡ ɛɏɟɞɡɠ ŬɜŬűɞɟɘəɎ ɛŮ Űɖɜ əŬŰɎɟŰɘůɖ Űɖɠ ůɨɛɓŬůɖɠ, ɔ. 

Ŭɝɘɞˊɞɑɖůɖɠ ŬˊɞəŰɖɗɏɜŰɤɜ əŬŰɎ Űɞ ůŰɎŭɘɞ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ ˊɚɖɟɞűɞɟɘɩɜ əŬɘ 

ɘŭɑɤɠ ŮˊɘɢŮɘɟɖɛŬŰɘəɩɜ ɘŭŮɩɜ, ˊɞɡ ŰŬ ɛɏɟɖ ŮɛˊɘůŰŮɨɗɖəŬɜ ůŰɞ ˊɚŬɑůɘɞ əŬŰɎɟŰɘůɖɠ 

ůɡɔəŮəɟɘɛɏɜɖɠ ůɨɛɓŬůɖɠ əŬɘ ŭ. ůɡɛɓŬŰɘəɐɠ ɟɨɗɛɘůɖɠ Űɞɡ ˊɟɞůɡɛɓŬŰɘəɞɨ ůŰŬŭɑɞɡ, 

ɘŭɑɤɠ ɛɏůɤ ŮˊɘůŰɞɚɐɠ ˊɟɞɗɏůŮɤɜ ɐ ɚɞɘˊɩɜ ŮɔɔɟɎűɤɜ, ˊɞɡ ˊɘůŰɞˊɞɘɞɨɜ Űɖɜ ˊɟɧɗŮůɖ 

Űɤɜ ɛŮɟɩɜ ɜŬ əŬŰŬɟŰɘůŰŮɑ ɖ ŰŮɚɘəɐ ůɨɛɓŬůɖ
164

. 

 

2. ūɘɜɚŬɜŭɘəɧ ŭɑəŬɘɞ  

30. ɆŰɞ űɘɜɚŬɜŭɘəɧ ŭɑəŬɘɞ, ɖ ˊɟɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ ůɡɜɘůŰɎ ɘŭɘŬɑŰŮɟɖ ˊŮɟɑˊŰɤůɖ 

ŬŭɘəɞˊɟŬəŰɘəɐɠ Ůɡɗɨɜɖɠ, ɞ ŭŮ ɧɟɞɠ culpa in contrahendo ɢɟɖůɘɛɞˊɞɘŮɑŰŬɘ ɤɠ terminus 

technicus ɔɘŬ Űɖɜ ŬɜŰɘɛŮŰɩˊɘůɖ ɕɖŰɖɛɎŰɤɜ Ůɡɗɨɜɖɠ əŬŰɎ Űɖ ŭɘŬŭɘəŬůɑŬ ůɨɜŬɣɖɠ 

ůɨɛɓŬůɖɠ
165
. ȺɘŭɘəɧŰŮɟŬ, ŭŮŭɞɛɏɜɞɡ ɧŰɘ ůŰɞ ŭɑəŬɘɞ ŬɡŰɧ ŬˊŬɜŰɎŰŬɘ ůŬűɐɠ 

ŭɘŬɢɤɟɘůɛɧɠ Űɤɜ ˊɟɞɦˊɞɗɏůŮɤɜ əŬɘ Űɤɜ Ůɜɜɧɛɤɜ ůɡɜŮˊŮɘɩɜ ŬŭɘəɞˊɟŬəŰɘəɐɠ əŬɘ 

ŮɜŭɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ, ɛŮ Űɖɜ ɛŮɜ ˊɟɩŰɖ ɜŬ ɡˊɧəŮɘŰŬɘ ůŰɘɠ ɟɡɗɛɑůŮɘɠ Űɞɡ Ɂɧɛɞɡ 

ˊŮɟɑ ŬŭɘəɞˊɟŬɝɘɩɜ (Vahingonkorvauslaki) Űɞɡ 1974, Űɖ ŭŮ ŭŮɨŰŮɟɖ ɜŬ ˊɟɞůŭɘɞɟɑɕŮŰŬɘ 

Ŭˊɧ Űɘɠ ŭɘŬŰɎɝŮɘɠ Űɞɡ Ɂɧɛɞɡ ɔɘŬ Űɘɠ ůɡɛɓɎůŮɘɠ (Oikeustoimilaki) Űɞɡ 1929, ɖ 

ˊɟɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ əŬŰŬůŰɟɩɜŮŰŬɘ ɤɠ ŰɟɑŰɞ ŮɜŭɘɎɛŮůɞ Ůɑŭɞɠ Ůɡɗɨɜɖɠ (tertium 

quid), ɟɡɗɛɘɕɧɛŮɜɞ ɛŮ ŬɜɎɚɞɔɖ ŮűŬɟɛɞɔɐ Űɤɜ ŭɘŬŰɎɝŮɤɜ ˊɞɡ Ŭɟɛɧɕɞɡɜ ůŰɖɜ 

ŮəɎůŰɞŰŮ ˊŮɟɑˊŰɤůɖ
166
. ɆɡɔəŮəɟɘɛɏɜŬ, ɔɑɜŮŰŬɘ ŭŮəŰɧ ˊɤɠ ɖ ˊɟɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ 

ˊŬɟɞɡůɘɎɕŮɘ əŬŰô Ŭɟɢɐɜ ɞɟɘůɛɏɜɖ ɞɛɞɘɧŰɖŰŬ ˊɟɞɠ Űɖɜ ůɡɛɓŬŰɘəɐ, ɛŮ ŬˊɞŰɏɚŮůɛŬ ɖ 

ŬˊɞəŬŰɎůŰŬůɖ Űɖɠ əŬɗŬɟɩɠ ɞɘəɞɜɞɛɘəɐɠ ɕɖɛɑŬɠ (pure economic loss) ɜŬ ŮɑɜŬɘ 

ŭɡɜŬŰɐ ůɨɛűɤɜŬ ɛŮ Űɞ ɜɧɛɞ ɔɘŬ Űɘɠ ůɡɛɓɎůŮɘɠ, ŬˊɞəɚŮɘɞɛɏɜɖɠ Űɖɠ ŮűŬɟɛɞɔɐɠ Űɞɡ 

                                                
161 ɆŰŬ ɞˊɞɑŬ, ɖ ɏɚɚŮɘɣɖ əɤŭɘəɞˊɞɘɐůŮɤɜ əŬɘ ɖ ɏəűɟŬůɖ Űɖɠ ˊŮɟɘˊŰɤůɘɞɚɞɔɘəɐɠ ˊɟɞůɏɔɔɘůɖɠ Űɞɡ 

ůəŬɜŭɘɜŬɓɘəɞɨ ɜɞɛɘəɞɨ ɟŮŬɚɘůɛɞɨ ŮɑɜŬɘ ŮɛűŬɜɐɠ. ȸɚ. ůɢŮŰ. ȾɞɟɜɖɚɎəɖɠ, ȼ ŬɗɏŰɖůɖ Űɖɠ 

ŬɛűɞŰŮɟɞɓŬɟɞɨɠ ůɨɛɓŬůɖɠ ů. 129 Ůˊ.Ŀ J. M. Kelly, A Short History of Western Legal Theory, ů. 369 

Ů.́  
162 ɀŮ ŮɝŬɑɟŮůɖ ˊŮɟɘɞɟɘůɛɏɜŮɠ ɟɡɗɛɑůŮɘɠ ɤɠ ˊɟɞɠ Űɖɜ Ŭəɨɟɤůɖ ŭɘəŬɘɞˊɟŬɝɑŬɠ ˊɞɡ əŬŰŬɟŰɑůŰɖəŮ ɛŮ 

ˊɟɧůɤˊɞ ŬɜɑəŬɜɞ ɔɘŬ ŭɘəŬɘɞˊɟŬɝɑŬ ɐ ɛŮ ŬɜŰɘˊɟɧůɤˊɞ əŬŰɧˊɘɜ ˊŬɨůɖɠ Űɖɠ ůɢŮŰɘəɐɠ ŮɝɞɡůɑŬɠ 
ŬɜŰɘˊɟɞůɩˊŮɡůɖɠ. ȸɚ. ůɢŮŰ. John Cartwright/Martijn Hesselink (ed.), Precontractual liability in 

European Private Law, ů. 24 ůɖɛ. 7 
163 John Cartwright/Martijn Hesselink (ed.), Precontractual liability in European Private Law, ů. 23 
164 R. Nielsen, Contract Law in Denmark, Wolters Kluwer, Law & Business, 2011, ů. 215 
165 John Cartwright/Martijn Hesselink (ed.), Precontractual liability in European Private Law, ů. 25-26 
166 John Cartwright/Martijn Hesselink (ed.), Precontractual liability in European Private Law, ů. 26 
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ȾŮű. 5 Űɛ. 1 Űɞɡ ɜɧɛɞɡ ˊŮɟɑ ŬŭɘəɞˊɟŬɝɘɩɜ, ɞ ɞˊɞɑɞɠ ŬɝɘɩɜŮɘ Űɖ ůŰɞɘɢŮɘɞɗɏŰɖůɖ 

ˊɞɘɜɘəɞɨ ŬŭɘəɐɛŬŰɞɠ ɛŮ ůəɞˊɧ Űɖɜ ŮˊɘŭɑəŬůɖ Ŭˊɞɕɖɛɑɤůɖɠ ůŰɖɜ ˊŮɟɑˊŰɤůɖ ŬɡŰɐ
167

. 

ȷɜŰɑůŰɟɞűŬ, ɖ ɏɚɚŮɘɣɖ ůɡɛɓŬŰɘəɩɜ ɡˊɞɢɟŮɩůŮɤɜ ɛŮŰŬɝɨ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɡɧɛŮɜɤɜ, 

ŭŮɜ ŭɘəŬɘɞɚɞɔŮɑ Űɖɜ ŬɜŰɘůŰɟɞűɐ Űɞɡ ɓɎɟɞɡɠ ŬˊɧŭŮɘɝɖɠ ůŰɖɜ ˊŮɟɑˊŰɤůɖ ŬɡŰɐ, ɛŮ 

ŬˊɞŰɏɚŮůɛŬ, Űɖ ŭɘŬɛɧɟűɤůɖ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ ɤɠ əŬŰŮɝɞɢɐɜ 

ɡˊɞəŮɘɛŮɜɘəɐɠ, əŬŰȭ ŬɜŰɑɗŮůɖ ˊɟɞɠ Űɞɜ ɜɧɗɞ ŬɜŰɘəŮɘɛŮɜɘəɧ ɢŬɟŬəŰɐɟŬ Űɖɠ 

ůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ ůŰɞ ŭɑəŬɘɞ ŬɡŰɧ
168
. ɋɠ ˊɟɞɠ Űɖɜ ɏəŰŬůɖ Űɖɠ Ŭˊɞɕɖɛɑɤůɖɠ, 

ŬˊɞəŬŰŬůŰŬŰɏɞ əɟɑɜŮŰŬɘ Űɞ ŬɟɜɖŰɘəɧ ŭɘŬűɏɟɞɜ, ůŰɞ ɞˊɞɑɞ ˊŮɟɘɚŬɛɓɎɜŮŰŬɘ Űɧůɞ ɖ 

ɗŮŰɘəɐ ɕɖɛɑŬ ɧůɞ əŬɘ Űɞ ŭɘŬűɡɔɧɜ əɏɟŭɞɠ, ɛŮ ŭɡɜŬŰɧŰɖŰŬ ɛŮɑɤůɖɠ Űɤɜ ůɢŮŰɘəɩɜ 

əɞɜŭɡɚɑɤɜ, Ůűɧůɞɜ ˊɟɞŰŬɗŮɑ əŬɘ ŬˊɞŭŮɘɢɗŮɑ Űɡɢɧɜ ůɡɜŰɟɏɢɞɜ ˊŰŬɑůɛŬ Űɞɡ 

ɕɖɛɘɤɗɏɜŰɞɠ
169

.    

 

 3. Ɂɞɟɓɖɔɘəɧ ŭɑəŬɘɞ 

31. ȼ ˊɟɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ ŭŮɜ ɏɢŮɘ ŰɨɢŮɘ ɘŭɘŬɑŰŮɟɖɠ ɗŮɤɟɖŰɘəɐɠ ɐ ɜɞɛɞɚɞɔɘŬəɐɠ 

ŮˊŮɝŮɟɔŬůɑŬɠ ůŰɞ ɜɞɟɓɖɔɘəɧ ŭɑəŬɘɞ. ȷˊɧ Űɞɜ ˊŮɟɘɞɟɘůɛɏɜɞ Ŭɟɘɗɛɧ Űɤɜ ŭɘəŬůŰɘəɩɜ 

ŬˊɞűɎůŮɤɜ ˊɞɡ ɎˊŰɞɜŰŬɘ Űɖɠ Ůɜ ɚɧɔɤ ˊɟɞɓɚɖɛŬŰɘəɐɠ, ŭɨɜŬŰŬɘ ɜŬ ŮɝŬɢɗŮɑ Űɞ 

ůɡɛˊɏɟŬůɛŬ ɧŰɘ ɖ Ůɡɗɨɜɖ Ŭˊɧ Űɘɠ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ ůɡɜɘůŰɎ ɘŭɘŬɑŰŮɟɞ Ůɑŭɞɠ Ůɡɗɨɜɖɠ, 

ɢɤɟɑɠ ůŬűɐ ɜɞɛɘəɐ ɓɎůɖ, ɔɘŬ Űɖ ůŰɞɘɢŮɘɞɗɏŰɖůɖ Űɖɠ ɞˊɞɑŬɠ ŬˊŬɘŰŮɑŰŬɘ ůɡɛˊŮɟɘűɞɟɎ 

ŬɜŰɑɗŮŰɖ ˊɟɞɠ Űɖɜ əŬɚɐ ˊɑůŰɖ ɐ ŰŬ ɢɟɖůŰɎ ɐɗɖ ɐ ˊŬɟŬˊɚŬɜɖŰɘəɐ ůɡɛˊŮɟɘűɞɟɎ əŬŰɎ 

Űɖ ŭɘɎɟəŮɘŬ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ
170
. ɋůŰɧůɞ, ɖ ɜɞɛɞɚɞɔɑŬ ŭɡůɢŮɟɩɠ ŬɜŬɔɜɤɟɑɕŮɘ 

Űɖɜ ŬˊŬɘŰɞɨɛŮɜɖ ɔɘŬ Űɖ ůŰɞɘɢŮɘɞɗɏŰɖůɖ Űɖɠ Ůɡɗɨɜɖɠ əŬəɧˊɘůŰɖ ůɡɛˊŮɟɘűɞɟɎ. ɇɡɢɧɜ 

ˊŬɟɎɚɚɖɚŮɠ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ
171
, ˊŬɟɎɚŮɘɣɖ ˊŬɟɞɢɐɠ Űɤɜ ŬˊŬɟŬɑŰɖŰɤɜ 

ˊɚɖɟɞűɞɟɘɩɜ, ɘŭɑɤɠ ůŮ Ŭɟɢɘəɧ ůŰɎŭɘɞ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ, ɐ ŭɘŬəɞˊɐ ŬɡŰɩɜ 

ɢɤɟɑɠ Űɖ ůɡɜŭɟɞɛɐ ŭɘəŬɘɞɚɞɔɖɛɏɜɞɡ ɚɧɔɞɡ, ůɡɜɘůŰɞɨɜ Űɡˊɘəɞɨɠ əɘɜŭɨɜɞɡɠ Űɖɠ 

ŭɘŬˊɟŬɔɛŬŰŮɡŰɘəɐɠ ŭɘŬŭɘəŬůɑŬɠ ˊɞɡ ŰŬ ɛɏɟɖ ɔɜɤɟɑɕɞɡɜ əŬɘ ůɘɤˊɖɟɎ ŬˊɞŭɏɢɞɜŰŬɘ
172

. 

ɇɏɚɞɠ, ɖ ŬˊɞəŬŰŬůŰŬŰɏŬ ɕɖɛɑŬ ůɡɜɑůŰŬŰŬɘ ůŰɖɜ ɘəŬɜɞˊɞɑɖůɖ Űɞɡ ŬɟɜɖŰɘəɞɨ 

ŭɘŬűɏɟɞɜŰɞɠ, Űɞ ɞˊɞɑɞ, ɤůŰɧůɞ, ɡˊɧəŮɘŰŬɘ ůŮ ˊŮɟŬɘŰɏɟɤ ˊŮɟɘɞɟɘůɛɞɨɠ, Ůűɧůɞɜ 

ŬˊɞŭŮɘɢɗŮɑ ůɡɜŰɟɏɢɞɜ ˊŰŬɑůɛŬ Űɞɡ ɕɖɛɘɤɗɏɜŰɞɠ
173

. 

 

4. Ɇɞɡɖŭɘəɧ ŭɑəŬɘɞ 

32. ɇɞ ůɞɡɖŭɘəɧ ŭɑəŬɘɞ ŭŮɜ ŭɘŬɗɏŰŮɘ ɜɞɛɞɗŮŰɘəɧ ɏɟŮɘůɛŬ Űɖɠ Ůɡɗɨɜɖɠ Ŭˊɧ Űɘɠ 

ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ. ȼ ɜɞɛɞɚɞɔɑŬ Űɤɜ ŭɘəŬůŰɖɟɑɤɜ ŬəɞɚɞɡɗŮɑ Űɖɜ ɞɛɧűɤɜɖ ɔɜɩɛɖ Űɖɠ 

ɗŮɤɟɑŬɠ ŬɜŬűɞɟɘəɎ ɛŮ Űɖɜ ɨˊŬɟɝɖ ɔŮɜɘəɐɠ Ŭɟɢɐɠ əŬŰɎ Űɖɜ ɞˊɞɑŬ, ɖ ɨˊŬɟɝɖ 

ˊŰŬɑůɛŬŰɞɠ əŬŰɎ Űɘɠ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ, ůɡɜɘůŰɎ ɜɧɛɘɛɞ ɚɧɔɞ Ůɡɗɨɜɖɠ ˊɞɡ ɘŭɟɨŮɘ 

                                                
167 John Cartwright/Martijn Hesselink (ed.), Precontractual liability in European Private Law, ů. 26 
168 John Cartwright/Martijn Hesselink (ed.), Precontractual liability in European Private Law, ů. 26 
169 John Cartwright/Martijn Hesselink (ed.), Precontractual liability in European Private Law, ů. 25, 
121 
170 John Cartwright/Martijn Hesselink (ed.), Precontractual liability in European Private Law, ů. 50, 85 
171 John Cartwright/Martijn Hesselink (ed.), Precontractual liability in European Private Law, ů. 130 
172 John Cartwright/Martijn Hesselink (ed.), Precontractual liability in European Private Law, ů. 214-

216 
173 John Cartwright/Martijn Hesselink (ed.), Precontractual liability in European Private Law, ů. 51, 85 
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ɡˊɞɢɟɏɤůɖ Ŭˊɞɕɖɛɑɤůɖɠ
174
. ȺɘŭɘəɧŰŮɟŬ, Ůɡɗɨɜɖ əŬŰɎ Űɞ ůŰɎŭɘɞ Űɤɜ 

ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ ŭɨɜŬŰŬɘ ɜŬ ɘŭɟɡɗŮɑ, Ůűɧůɞɜ Űɞ ŭɘŬˊɟŬɔɛŬŰŮɡɧɛŮɜɞ ɛɏɟɞɠ 

ŮˊɘŭŮɘəɜɨŮɘ ɡˊŬɘŰɑɤɠ ˊŬɟŬˊɚŬɜɖŰɘəɐ ůɡɛˊŮɟɘűɞɟɎ, ŬɜŰɘůŰɟŬŰŮɡɧɛŮɜɞ ŰŬ 

ůɡɜŬɚɚŬəŰɘəɎ ɐ ɢɟɖůŰɎ ɐɗɖ
175
. ɆŰɖɜ ˊŮɟɑˊŰɤůɖ Űɞɡ ůɞɡɖŭɘəɞɨ ŭɘəŬɑɞɡ

176
, ŰŬ 

ŭɘŬˊɟŬɔɛŬŰŮɡɧɛŮɜŬ ɛɏɟɖ űɏɟɞɡɜ əŬŰɎ əŬɜɧɜŬ Űɞɜ əɑɜŭɡɜɞ ɏəɓŬůɖɠ Űɤɜ 

ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ əŬɘ ŬɜŬɚŬɛɓɎɜɞɡɜ Űɘɠ ˊɘɗŬɜɏɠ ɕɖɛɑŮɠ Ŭˊɧ Űɖɜ ŭɘŬəɞˊɐ ɐ Űɖɜ Ůɜ 

ɔɏɜŮɘ ŬɜŮˊɘŰɡɢɐ ɞɚɞəɚɐɟɤůɖ ŬɡŰɩɜ. ȼ ɏɜŬɟɝɖ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ ŭŮɜ ŮˊɘɓɎɚɚŮɘ 

ůŰŬ ɛɏɟɖ Űɖɜ ɡˊɞɢɟɏɤůɖ ɜŬ ůɡɜɎɣɞɡɜ Űɖɜ ŰŮɚɘəɐ ůɨɛɓŬůɖ
177
. ɁɞɛɞɚɞɔɘŬəɎ, 

ɤůŰɧůɞ, ɔɑɜŮŰŬɘ ŭŮəŰɧ ˊɤɠ Űɞ ɛɏɟɞɠ ˊɞɡ ŭŮɜ ŮˊɘɗɡɛŮɑ Űɖɜ əŬŰɎɟŰɘůɖ Űɖɠ ůɨɛɓŬůɖɠ, 

ɏɢŮɘ ɡˊɞɢɟɏɤůɖ ɜŬ ŮɜɖɛŮɟɩůŮɘ ŮɜŰɧɠ Ůɡɚɧɔɞɡ ɢɟɧɜɞɡ Űɞɜ ɏŰŮɟɞ 

ŭɘŬˊɟŬɔɛŬŰŮɡɧɛŮɜɞ
178
. ȾŬŰô ŬɜŰɘůŰɞɘɢɑŬ ˊɟɞɠ ŰŬ ɘůɢɨɞɜŰŬ ůŰɖɜ ˊɚŮɘɞɣɖűɑŬ Űɤɜ 

ŮɡɟɤˊŬɥəɩɜ ŭɘəŬɑɤɜ, ŬˊɞəŬŰŬůŰŬŰɏɞ əɟɑɜŮŰŬɘ Űɞ ŬɟɜɖŰɘəɧ ŭɘŬűɏɟɞɜ, ɚɧɔɤ Űɖɠ 

ŭɘɎɣŮɡůɖɠ Űɖɠ ŮɛˊɘůŰɞůɨɜɖɠ Űɞɡ ɏŰŮɟɞɡ ŭɘŬˊɟŬɔɛŬŰŮɡɧɛŮɜɞɡ ůŰɖɜ əŬŰɎɟŰɘůɖ Űɖɠ 

ůɨɛɓŬůɖɠ
179

.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                
174 ȸɚ. ůɢŮŰ. C. Ramberg, The Hidden Secrets of Scandinavian Contract Law, Stockholm Institute for 

Scandinavian Law, Scandinavian Studies in Law, vol. 50, ů. 252-253Ŀ Flodgren/Runesson, Contract 

Law in Sweden, Kluwer Law International, 2015, ů. 176 Ů.́ 
175 ȸɚ. ŮɜŭŮɘəŰ. NJA 1963. 105Ŀ NJA 1973. 175Ŀ NJA 1978. 147Ŀ  NJA 1990. 745 
176ȸɚ. ůɢŮŰ. C. Ramberg, Pre ï contractual liability according to Swedish Law, E. Hondius (ed.) 

Precontractual liability, Montreal 1992 
177 John Cartwright/Martijn Hesselink (ed.), Precontractual liability in European Private Law, ů. 76 
178 NJA 1990. 745 
179 Christian von Bar/Ulrich Drobnig/Guido Alpa, The Interaction of Contract Law and Tort and 

Property Law in Europe: A Comparative Study, ů. 227 əŬɘ Űɖɜ ŮəŮɑ ůɖɛ. 1267 
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ȾȺūȷȿȷȽɃ ɇɅȽɇɃ 

ȼ ɄɅɃɆɈɀȸȷɇȽȾȼ ȺɈŪɈɁɆȼ ɆɇɃ ȹȽȺŪɁȺɆ ȾȷȽ ȺɈɅɋɄȷȽȾɃ 

ȷɆɇȽȾɃ ȹȽȾȷȽɃ 

 

33. ȺɘůŬɔɤɔɘəɎ: ȼ ˊɟɞɥɞɨůŬ ˊŬɔəɞůɛɘɞˊɞɑɖůɖ Űɖɠ ɞɘəɞɜɞɛɑŬɠ, ɖ ɔŮɜɘəɐ ˊŬɟŬŭɞɢɐ 

ˊɤɠ ɖ Ŭɜɗɟɩˊɘɜɖ ŭɟŬůŰɖɟɘɧŰɖŰŬ ŮəŰŮɑɜŮŰŬɘ ůɐɛŮɟŬ ˊɏɟŬ Ŭˊɧ ŰŬ ůŰŮɜɎ ɧɟɘŬ ɛɑŬɠ 

ɏɜɜɞɛɖɠ ŰɎɝɖɠ, ůŰɞ ɛɏŰɟɞ ˊɞɡ ŰŬ ɡˊɞəŮɑɛŮɜŬ Űɞɡ ŭɘəŬɑɞɡ, ůɡɜɎˊŰɞɡɜ, Ŭɚɚɞɘɩɜɞɡɜ ɐ 

əŬŰŬɟɔɞɨɜ ɏɜɜɞɛŮɠ ůɢɏůŮɘɠ ůɡɜŭŮɧɛŮɜŮɠ ɛŮ ˊŮɟɘůůɧŰŮɟŮɠ ŭɘəŬɘɞŰŬɝɑŮɠ, əŬɗɩɠ əŬɘ ɖ 

ŬɜɎɔəɖ Ůɨɟɡɗɛɖɠ ɚŮɘŰɞɡɟɔɑŬɠ Űɖɠ ŮɜɘŬɑŬɠ ŮůɤŰŮɟɘəɐɠ ŮɡɟɤˊŬɥəɐɠ ŬɔɞɟɎɠ əŬɘ Űɤɜ 

ŭɘŮɗɜɩɜ Ůɛˊɞɟɘəɩɜ ůɡɜŬɚɚŬɔɩɜ, əŬɗɘůŰɞɨɜ ŬɜŬɔəŬɑɞ Űɞ ˊɏɟŬůɛŬ Ŭˊɧ Űɞ Ůɗɜɘəɧ 

ɘŭɘɤŰɘəɧ ŭɑəŬɘɞ ůŰɞ ŮɜŬɟɛɞɜɘůɛɏɜɞ ŮɡɟɤˊŬɥəɧ əŬɘ ŭɘŮɗɜɏɠ ŭɑəŬɘɞ. ɆŮ ŬɡŰɧ Űɞ ˊɚŬɑůɘɞ 

ɗŬ ˊɟɏˊŮɘ ɜŬ ŮɟŮɡɜɖɗɞɨɜ ɞɘ ˊɟɞůˊɎɗŮɘŮɠ ŮɡɟɤˊŬɥəɐɠ əŬɘ ŭɘŮɗɜɞɨɠ 

Ůɜɞˊɞɑɖůɖɠ/ŮɜŬɟɛɧɜɘůɖɠ Űɤɜ Ůɗɜɘəɩɜ ŭɘəŬɑɤɜ, ɧˊɤɠ ŬɡŰɏɠ ŬˊɞŰɡˊɩɜɞɜŰŬɘ ůŮ 

ŮɜɤůɘŬəɧ (ȷɟɢɏɠ Űɞɡ ȺɡɟɤˊŬɥəɞɨ ȹɘəŬɑɞɡ Űɤɜ ɆɡɛɓɎůŮɤɜ - PECL, Ⱦɞɘɜɧ ɄɚŬɑůɘɞ 

ȷɜŬűɞɟɎɠ -  DCFR) əŬɘ ŭɘŮɗɜɏɠ ŮˊɑˊŮŭɞ (ȷɟɢɏɠ Űɤɜ ȹɘŮɗɜɩɜ Ⱥɛˊɞɟɘəɩɜ ɆɡɛɓɎůŮɤɜ 

-  UNIDROIT əŬɘ ɆɨɛɓŬůɖ Űɖɠ ȸɘɏɜɜɖɠ ɔɘŬ Űɖɜ ŭɘŮɗɜɐ ˊɩɚɖůɖ əɘɜɖŰɩɜ  - CISG). 

 

Ƚ. ȼ ˊɟɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ ɡˊɧ Űɞ ˊɟɑůɛŬ Űɖɠ ŮɜɤůɘŬəɐɠ ŮɜŬɟɛɧɜɘůɖɠ Űɞɡ 

ɘŭɘɤŰɘəɞɨ ŭɘəŬɑɞɡ 

 

1. Ƀɘ ȷɟɢɏɠ Űɞɡ ȺɡɟɤˊŬɥəɞɨ ȹɘəŬɑɞɡ Űɤɜ ɆɡɛɓɎůŮɤɜ (PECL) 

34. Ƀɘ ȷɟɢɏɠ Űɞɡ ȺɡɟɤˊŬɥəɞɨ ȹɘəŬɑɞɡ Űɤɜ ɆɡɛɓɎůŮɤɜ (PECL), ůɡɜɘůŰɞɨɜ ůɨɜɞɚɞ 

ˊɟɧŰɡˊɤɜ əŬɜɧɜɤɜ (model rules), ɢɤɟɑɠ ŭŮůɛŮɡŰɘəɐ ɘůɢɨ (soft law), ˊɞɡ Ŭˊɞůəɞˊɞɨɜ 

ůŰɖɜ əŬŰŬɔɟŬűɐ əŬɘ ˊŬɟɞɡůɑŬůɖ Űɖɠ ůɡɜɘůŰŬɛɏɜɖɠ Űɤɜ ɟɡɗɛɑůŮɤɜ ˊɞɡ ɎˊŰɞɜŰŬɘ Űɞɡ 

ŭɘəŬɑɞɡ Űɤɜ ůɡɛɓɎůŮɤɜ ɛŮŰŬɝɨ Űɤɜ əɟŬŰɩɜ ɛŮɚɩɜ Űɞɡ ŮɜɘŬɑɞɡ ŮɡɟɤˊŬɥəɞɨ 

ɢɩɟɞɡ
180
. ɀɞɚɞɜɧŰɘ, ˊɟɧŰɡˊɞ Űɞɡ ůɢŮŰɘəɞɨ ŮɔɢŮɘɟɐɛŬŰɞɠ ɡˊɐɟɝŮ ɖ ɆɨɛɓŬůɖ Űɖɠ 

ȸɘɏɜɜɖɠ ɔɘŬ Űɖ ŭɘŮɗɜɐ ˊɩɚɖůɖ əɘɜɖŰɩɜ
181
, ɞɘ ȷɟɢɏɠ ŭŮɜ űɏɟɞɡɜ ɘůɢɨ ɡˊŮɟŮɗɜɘəɐɠ 

ůɨɛɓŬůɖɠ. ȷɜŰɑɗŮŰŬ, ůɡɜɘůŰɞɨɜ çůɨɜɞɚɞ ɔŮɜɘəɩɜ əŬɜɧɜɤɜ ˊɞɡ ůɢŮŭɘɎůŰɖəŬɜ ɛŮ 

ůəɞˊɧ Űɖɜ ˊŬɟɞɢɐ Űɖɠ ɛŮɔŬɚɨŰŮɟɖɠ ŭɡɜŬŰɐɠ ŮɚŬůŰɘəɧŰɖŰŬɠ ɩůŰŮ ɜŬ ůɡɛɓɎɚɚɞɡɜ ůŰɖɜ 

ɛŮɚɚɞɜŰɘəɐ Ůɝɏɚɘɝɖ Űɖɠ ɜɞɛɘəɐɠ ůəɏɣɖɠ ůŰɞ ˊŮŭɑɞ Űɞɡ ŮɡɟɤˊŬɥəɞɨ ŭɘəŬɑɞɡ Űɤɜ 

ůɡɛɓɎůŮɤɜè. ȾŬŰɎ ŰɞɨŰɞ, ɞɘ Ůɜ ɚɧɔɤ ȷɟɢɏɠ ˊŬɟɞɡůɘɎɕɞɡɜ, Ůɝ ŬˊɧɣŮɤɠ 

ɚŮɘŰɞɡɟɔɘəɧŰɖŰŬɠ, ŬɜŰɘůŰɞɘɢɑŬ ˊɟɞɠ Űɘɠ Ŭɟɢɏɠ UNIDROIT əŬɘ ˊɟɞɠ Űɞ ȹŮɨŰŮɟɞ 

                                                
180 Zimmermann/Jansen, Contract Formation and Mistake in European Contract Law: A Genetic 

Comparison of Transnational Model Rules, ů. 625 Ů.́Ŀ O. Lando/ E. Clive/A. Pr¿m/ R. Zimmerman 

(eds.), Principles of European Contract Law, Part III, 2003Ŀ O. Lando/H. Beale (eds.), Principles of 

European Contract Law, Parts I and II, 2000Ŀ O. Lando, The Common Core of European Private Law 

and the Principles of European Contract Law, Hastings International and Comparative Law Review, 

Vol. 21, No. 4, 1998, ů.  809 Ůˊ.Ŀ Christian von Bar, Ƀɘ ŪŮɛŮɚɘɩŭŮɘɠ ȾŬɜɧɜŮɠ Űɞɡ ȺɡɟɤˊŬɥəɞɨ 

ȹɘəŬɑɞɡ Űɤɜ ɆɡɛɓɎůŮɤɜ (PECL), Ƀɘ ɄɟɧŰɡˊɞɘ ȾŬɜɧɜŮɠ (Model Rules) ɔɘŬ Űɞ ȺɡɟɤˊŬɥəɧ ȽŭɘɤŰɘəɧ 

ȹɑəŬɘɞ əŬɘ Űɞ Ⱦɞɘɜɧ ɄɚŬɑůɘɞ ȷɜŬűɞɟɎɠ (CFR), Digesta 2009, ů. 107 Ůˊ.Ŀ ȾɞɟɜɖɚɎəɖɠ Ʉ., 

ɄɟɞůˊɎɗŮɘŮɠ ŭɘŮɗɜɞɨɠ Ůɜɞˊɞɑɖůɖɠ Űɞɡ ȷůŰɘəɞɨ ȹɘəŬɑɞɡ, ů. 160-161 
181 ɇɧůɞ ɖ ɆɨɛɓŬůɖ Űɖɠ ȸɘɏɜɜɖɠ ɔɘŬ Űɖ ŭɘŮɗɜɐ ˊɩɚɖůɖ əɘɜɖŰɩɜ ɧůɞ əŬɘ ɞɘ ȷɟɢɏɠ Unidroit, 

ˊɟɞɖɔɐɗɖəŬɜ ɢɟɞɜɘəɎ ɏɜŬɜŰɘ Űɤɜ ȷɟɢɩɜ Űɞɡ ȺɡɟɤˊŬɥəɞɨ ȹɘəŬɑɞɡ Űɤɜ ɆɡɛɓɎůŮɤɜ (PECL) əŬɘ Űɞɡ 

Ⱦɞɘɜɞɨ ɄɚŬɘůɑɞɡ ȷɜŬűɞɟɎɠ (DCFR), ŬˊɞŰŮɚɩɜŰŬɠ ŬɜŬɛűɘůɓɐŰɖŰŬ ˊɟɧŰɡˊŬ Űɞɡ ŬɜŰɑůŰɞɘɢɞɡ 

ŮɡɟɤˊŬɥəɞɨ ŮɔɢŮɘɟɐɛŬŰɞɠ. ũɘŬ ůɡůŰɖɛŬŰɘəɞɨɠ Ŭˊɚɩɠ ɚɧɔɞɡɠ ˊɟɞŰɎůůŮŰŬɘ Ůŭɩ ɖ ŮɝɏŰŬůɖ Űɤɜ 

ŰŮɚŮɡŰŬɑɤɜ, ɛŮ ůəɞˊɧ ɜŬ əŬŰŬŭŮɘɢɗŮɑ ɖ ˊɟɞůˊɎɗŮɘŬ ŮɜŬɟɛɧɜɘůɖɠ Űɤɜ ůɢŮŰɘəɩɜ əŬɜɧɜɤɜ əŬɘ Űɞ 

ˊɏɟŬůɛŬ Ŭˊɧ Űɖɜ ŮɡɟɤˊŬɥəɐ ůŰɖɜ ŭɘŮɗɜɐ ɏɜɜɞɛɖ ŰɎɝɖ.  
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ȷɛŮɟɘəŬɜɘəɧ Restatement Űɞɡ ŭɘəŬɑɞɡ Űɤɜ ůɡɛɓɎůŮɤɜ (American 2
nd

 Restatement of 

the Law of Contracts). ɆŰɞ corpus Űɤɜ ȷɟɢɩɜ ŮɜůɤɛŬŰɩɜɞɜŰŬɘ, əŬŰɧˊɘɜ ůɡɔəɟɘŰɘəɐɠ 

ɏɟŮɡɜŬɠ, ɞɘ əŬɜɧɜŮɠ Űɤɜ ŭɘəŬɑɤɜ Űɤɜ əɟŬŰɩɜ ɛŮɚɩɜ ˊɞɡ ŰɡɔɢɎɜɞɡɜ ŮɡɟɨŰŮɟɖɠ 

Ŭˊɞŭɞɢɐɠ (Common Core)
182
. ɀŮ Űɞɜ Űɟɧˊɞ ŬɡŰɧ, ŮˊɘŭɘɩəŮŰŬɘ ɖ ŮɝɎɚŮɘɣɖ Űɖɠ 

ŭɘəŬɥəɐɠ ŬɜŬůűɎɚŮɘŬɠ ˊɞɡ ůɡɜŮˊɎɔŮŰŬɘ ůŮ ŮˊɑˊŮŭɞ ŭɘŮɗɜɩɜ ůɡɜŬɚɚŬɔɩɜ ɖ ŮűŬɟɛɞɔɐ 

Űɤɜ ŮəɎůŰɞŰŮ ɡˊɞŭŮɘəɜɡɧɛŮɜɤɜ Ŭˊɧ Űɞ ůɨůŰɖɛŬ əŬɜɧɜɤɜ ůɨɔəɟɞɡůɖɠ Űɞɡ forum 

ɞɡůɘŬůŰɘəɩɜ əŬɜɧɜɤɜ əŬɘ ŮɜŰŮɨɗŮɜ, ɖ Ůɜɞˊɞɑɖůɖ Űɖɠ ŮůɤŰŮɟɘəɐɠ ŬɔɞɟɎɠ Ůˊɑ Űɖ ɓɎůŮɘ 

Űɖɠ Ůɜɞˊɞɑɖůɖɠ Űɤɜ əŬɜɧɜɤɜ ˊɞɡ ŭɘɏˊɞɡɜ Űɘɠ ŮɜŭɞəɞɘɜɞŰɘəɏɠ ůɡɜŬɚɚŬɔɏɠ.  

 

35. ȼ ́ɟɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ ɓɟɑůəŮɘ ɟɖŰɐ ɗŮɛŮɚɑɤůɖ ůŰɞ ůɨůŰɖɛŬ Űɤɜ ȷɟɢɩɜ əŬɘ 

ŮɘŭɘəɧŰŮɟŬ ɡˊɧ Űɖɜ 3
ɖ
 ŮɜɧŰɖŰŬ (Liability for negotiations) Űɞɡ 2

ɞɡ
 ȾŮűŬɚŬɑɞɡ 

(Formation). ɆɨɛűɤɜŬ ɛŮ Űɞ Ɏɟɗɟ. 2:301 ɛŮ ˊŬɟɎŰɘŰɚɞ çNegotiations contrary to 

good faithè: 

(1) A party is free to negotiate and is not liable for failure to reach an agreement.  

(2) However, a party who has negotiated or broken off negotiations contrary to good 

faith and fair dealing is liable for the losses caused to the other party.  

(3) It is contrary to good faith and fair dealing, in particular, for a party to enter into  

or continue negotiations with no real intention of reaching an agreement with the 

other party.  

 

36. ȼ ˊɟɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ ůɡɜɘůŰɎ ůŰɞ ˊɚŬɑůɘɞ Űɤɜ ȷɟɢɩɜ ŮɘŭɘəɧŰŮɟɖ Ůəŭɐɚɤůɖ 

Űɖɠ Ŭɟɢɐɠ Űɖɠ əŬɚɐɠ ˊɑůŰɖɠ Űɞɡ Ɏɟɗɟɞɡ 1:201
183
, əŬɗɩɠ əŬɘ Űɖɠ Ŭɟɢɐɠ Űɖɠ ŮɚŮɡɗŮɟɑŬɠ 

Űɤɜ ůɡɛɓɎůŮɤɜ Űɞɡ Ɏɟɗɟɞɡ 1:101. ɄŬɟɎɚɚɖɚŬ, ŮˊɘɢŮɘɟŮɑŰŬɘ ɘůɞɟɟɞˊɖɛɏɜɖ ůɨɕŮɡɝɖ 

Űɤɜ ŭɨɞ Ŭɟɢɩɜ ɛɏůɤ Űɤɜ ŭɘŬŰɎɝŮɤɜ Űɞɡ Ɏɟɗɟɞɡ 2:301. ȺɘŭɘəɧŰŮɟŬ, ůɨɛűɤɜŬ ɛŮ Űɖɜ 

ˊɟɩŰɖ ˊŬɟɎɔɟŬűɞ Űɞɡ Ɏɟɗɟɞɡ 2:301, ɖ ɞˊɞɑŬ ŬˊɖɢŮɑ Űɖɜ əɟŬŰɞɨůŬ ůŰɞ ˊɚŬɑůɘɞ Űɤɜ 

ŮɡɟɤˊŬɥəɩɜ əɟŬŰɩɜ ŬɜŰɘɛŮŰɩˊɘůɖ Űɞɡ ɕɖŰɐɛŬŰɞɠ, əɎɗŮ ɛɏɟɞɠ ŭɨɜŬŰŬɘ ŮɚŮɡɗɏɟɤɠ ɜŬ 

ŭɘŬˊɟŬɔɛŬŰŮɨŮŰŬɘ əŬɘ ŭŮɜ ɡˊɏɢŮɘ Ůɡɗɨɜɖ ůŮ ˊŮɟɑˊŰɤůɖ ŬŭɡɜŬɛɑŬɠ ůɨɜŬɣɖɠ Űɖɠ 

ůɨɛɓŬůɖɠ. ȾɎɗŮ ɛɏɟɞɠ ŭɨɜŬŰŬɘ, ɡˊɧ Űɞ ˊɟɑůɛŬ Űɖɠ Ŭɟɢɐɠ Űɞɡ Ɏɟɗɟɞɡ 1:101, ɜŬ 

ŬˊɞűŬůɑɕŮɘ ŮɚŮɨɗŮɟŬ ɤɠ ˊɟɞɠ Űɞ ˊɟɧůɤˊɞ Űɞɡ ŬɜŰɘůɡɛɓŬɚɚɞɛɏɜɞɡ Űɞɡ, əŬɗɩɠ əŬɘ 

ɤɠ ˊɟɞɠ Űɞɜ ɢɟɧɜɞ ɏɜŬɟɝɖɠ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ əŬɘ Űɘɠ ŮɘŭɘəɧŰŮɟŮɠ ůɡɜɗɐəŮɠ, ɡˊɧ 

Űɘɠ ɞˊɞɑŮɠ ɞɘ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ Űɤɜ ɛŮɟɩɜ ɗŬ ŭɘŮɝŬɢɗɞɨɜ. ȼ Ůɜ ɚɧɔɤ ŭɘɎŰŬɝɖ ŮŰɏɗɖ 

ˊɟɞűŬɜɩɠ ɛŮ ůəɞˊɧ Űɞɜ ˊŮɟɘɞɟɘůɛɧ Űɞɡ ˊɘɗŬɜɞɨ əɘɜŭɨɜɞɡ ɛŬŰŬɑɤůɖɠ Űɤɜ 

ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ əŬɘ Ůɜɑůɢɡůɖɠ Űɤɜ ɞɘəɞɜɞɛɘəɩɜ ůɡɜŬɚɚŬɔɩɜ. Ƀ əŬɜɧɜŬɠ ŬɡŰɧɠ 

ŭɘŬůˊɎŰŬɘ, ŮɜŰɞɨŰɞɘɠ, Ŭˊɧ Űɘɠ ɟɡɗɛɘɕɧɛŮɜŮɠ ůŰɖɜ ˊŬɟ. 2 Űɞɡ Ɏɟɗɟɞɡ 2:301 əŬɘ Űɞɡ 

Ɏɟɗɟɞɡ 2:302 ˊŮɟɘˊŰɩůŮɘɠ: Űɡɢɧɜ əŬəɧˊɘůŰɖ ůɡɛˊŮɟɘűɞɟɎ əŬŰɎ Űɖ ŭɘɎɟəŮɘŬ Űɤɜ 

ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ (2:301) əŬɘ ɘŭɑɤɠ ɏɚɚŮɘɣɖ ůɞɓŬɟɞɨɠ ˊɟɧɗŮůɖɠ ɞɡůɘŬůŰɘəɐɠ 

ˊŮɟɎŰɤůɖɠ ŬɡŰɩɜ (2:301.2), əŬɗɩɠ əŬɘ ˊŬɟŬɓɑŬůɖ Űɖɠ ɡˊɞɢɟɏɤůɖɠ ŮɢŮɛɨɗŮɘŬɠ əŬŰɎ 

Űɖ ŭɘɎɟəŮɘŬ Űɞɡ ŭɘŬˊɟŬɔɛŬŰŮɡŰɘəɞɨ ůŰŬŭɑɞɡ, ůɡɜŮˊɎɔɞɜŰŬɘ ɡˊɞɢɟɏɤůɖ 

                                                
182 ȾɞɟɜɖɚɎəɖɠ, ȼ ŬɗɏŰɖůɖ Űɖɠ ŬɛűɞŰŮɟɞɓŬɟɞɨɠ ůɨɛɓŬůɖɠ, ů. 254 
183 PECL, Ɏɟɗɟ. 1:201, ůɢɧɚ. 1Ŀ H. Flechtner, Comparing the general good faith provisions of the 

PECL and the UCC: appearance and reality, ů. 306Ŀ D. MichoŒski, Contractual or delictual? On the 

character of precontractual liability in selected European legal systems, ů. 155 Ů.́ 
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Ŭˊɞɕɖɛɑɤůɖɠ
184

. ȷəɞɚɞɡɗɩɜŰŬɠ Űɖɜ ˊɚŮɘɞɣɖűɑŬ Űɤɜ ŭɘəŬɑɤɜ Űɤɜ ŮɡɟɤˊŬɥəɩɜ 

əɟŬŰɩɜ, ɞɘ  ȷɟɢɏɠ, ŮˊŮəŰŮɑɜɞɡɜ ɟɖŰɎ Űɖɜ ŮűŬɟɛɞɔɐ Űɖɠ Ŭɟɢɐɠ Űɖɠ əŬɚɐɠ ˊɑůŰɖɠ ůŰɞ 

ˊɟɞůɡɛɓŬŰɘəɧ ůŰɎŭɘɞ
185

 

 

37. O əŬɜɧɜŬɠ Űɞɡ Ɏɟɗɟɞɡ 2:301.2 ŭŮɜ ŬˊɞŭɑŭŮɘ ɛŮ ŬəɟɑɓŮɘŬ Űɖɜ ɏəŰŬůɖ Űɖɠ 

ŬˊɞəŬŰŬůŰŬŰɏŬɠ ɕɖɛɑŬɠ, ŬɚɚɎ, ŬɜŰɑɗŮŰŬ, ŬɟəŮɑŰŬɘ ůŰɖɜ ŬɜŬűɞɟɎ ɧŰɘ ŬˊɞəŬɗɑůŰŬŰŬɘ ɖ 

ɕɖɛɑŬ ˊɞɡ ˊɟɞəɚɐɗɖəŮ ůŰɞ ɏŰŮɟɞ ɛɏɟɞɠ (ç[é] is liable for the losses caused to the 

other partyè). ɆɨɛűɤɜŬ ɛŮ Űɖɜ ˊɚɏɞɜ ɡˊɞůŰɖɟɑɝɘɛɖ ɚɨůɖ
186
, ŬˊɞəŬɗɑůŰŬŰŬɘ 

ŬˊɞəɚŮɘůŰɘəɎ Űɞ ŬɟɜɖŰɘəɧ ŭɘŬűɏɟɞɜ (reliance/negative interest) əŬɘ ɧɢɘ ïəŬŰɎ 

əŬɜɧɜŬ
187

- Űɞ ɗŮŰɘəɧ (expectation/positive interest). ȼ ŬˊɞəŬŰŬůŰŬŰɏŬ ɕɖɛɑŬ 

ˊɟɞůŭɘɞɟɑɕŮŰŬɘ, ůɡɜŮˊɩɠ, ŬˊŮɡɗŮɑŬɠ Ŭˊɧ Űɞ Ɏɟɗɟɞ 2:301.2, ŬˊɞəɚŮɘɧɛŮɜɖɠ Űɖɠ 

ŮűŬɟɛɞɔɐɠ Űɞɡ ɔŮɜɘəɞɨ əŬɜɧɜŬ Űɞɡ Ɏɟɗɟɞɡ 9:502, ůɨɛűɤɜŬ ɛŮ Űɞ ɞˊɞɑɞ 

ŬˊɞəŬɗɑůŰŬŰŬɘ əŬŰɎ əŬɜɧɜŬ Űɞ ɗŮŰɘəɧ ŭɘŬűɏɟɞɜ. ɀɧɜɞ Ůűɧůɞɜ ŰŬ ɛɏɟɖ ˊɟɞɢɩɟɖůŬɜ 

ůŰɖ ůɡɛɓŬŰɘəɐ ŭɘŬɛɧɟűɤůɖ Űɞɡ ˊɟɞůɡɛɓŬŰɘəɞɨ ůŰŬŭɑɞɡ, ŮɑɜŬɘ ŭɡɜŬŰɧɜ ɜŬ 

ŬɝɘɞˊɞɘɖɗŮɑ Űɞ ɏɜɜɞɛɞ ɓɞɐɗɖɛŬ Űɖɠ Ůəˊɚɐɟɤůɖɠ Űɖɠ ˊŬɟɞɢɐɠ, Űɞ ɞˊɞɑɞ ɏɢŮɘ ɤɠ 

ůɡɜɏˊŮɘŬ Űɖɜ ˊɚɐɟɖ ŬˊɞəŬŰɎůŰŬůɖ Űɞɡ ɗŮŰɘəɞɨ ŭɘŬűɏɟɞɜŰɞɠ. ȺɜŰɞɨŰɞɘɠ, ůŰɖɜ 

ˊŮɟɑˊŰɤůɖ ŬɡŰɐ, Űɞ ŬɟɜɖŰɘəɧ ŭɘŬűɏɟɞɜ ɜɞŮɑŰŬɘ ŮɡɟɨŰŬŰŬ, ɡˊɧ Űɖɜ ɏɜɜɞɘŬ ɧŰɘ 

ˊŮɟɘɚŬɛɓɎɜŮɘ əɎɗŮ ɗŮŰɘəɐ ɕɖɛɑŬ əŬɘ Űɡɢɧɜ ŭɘŬűɡɔɧɜŰŬ əɏɟŭɖ
188

. 

 

38. ɋɠ ˊɟɞɠ Űɖɜ ɡˊɞɢɟɏɤůɖ ŮɢŮɛɨɗŮɘŬɠ (duty of confidentiality) ŬɜŬűɞɟɘəɎ ɛŮ 

ŮɛˊɘůŰŮɡŰɘəɏɠ ˊɚɖɟɞűɞɟɑŮɠ
189
, əŬŰɎ əŬɜɧɜŬ ŰŬ ŭɘŬˊɟŬɔɛŬŰŮɡɧɛŮɜŬ ɛɏɟɖ ŭŮɜ 

ɡˊɧəŮɘɜŰŬɘ ůŮ ɞɟɘůɛɏɜɞ ɔŮɜɘəɧ əŬɗɐəɞɜ ŮɢŮɛɨɗŮɘŬɠ. ȹŮŭɞɛɏɜɞɡ ɧŰɘ əɎɗŮ ɛɏɟɞɠ ŮɑɜŬɘ 

                                                
184 M. C. DobrilŁ, Unification of criteria for the assessment of good faith in negotiating contracts: from 

national to international through the intercession of the European experience, ů. 7 
185 PECL, Ɏɟɗɟ. 2:201, ůɢɧɚ. 1Ŀ H. Flechtner, Comparing the general good faith provisions of the 

PECL and the UCC: appearance and reality, ů. 306Ŀ ɇɖɜ Ůˊɘɟɟɞɐ Űɤɜ ȷɟɢɩɜ ůŰɞ ŭɑəŬɘɞ Űɖɠ 

ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ Űɤɜ əɟŬŰɩɜ ɛŮɚɩɜ ˊɘůŰɞˊɞɘŮɑ ɖ ɡɘɞɗɏŰɖůɖ Űɤɜ ŬəɞɚɞɡɗɞɨɛŮɜɤɜ ɚɨůŮɤɜ, 

ɘŭɑɤɠ Ůə ɛɏɟɞɡɠ ɜŮɧŰŮɟɤɜ ȷůŰɘəɩɜ Ⱦɤŭɑəɤɜ. ɉŬɟŬəŰɖɟɘůŰɘəɧ ˊŬɟɎŭŮɘɔɛŬ ŬˊɞŰŮɚɞɨɜ ɞɘ ɟɡɗɛɑůŮɘɠ 

Űɤɜ Ɏɟɗɟɤɜ 6.163 əŬɘ 6.164 Űɞɡ ȷůŰɘəɞɨ ȾɩŭɘəŬ Űɖɠ ȿɘɗɞɡŬɜɑŬɠ Űɖɠ 18ɖɠ Ƚɞɡɚɑɞɡ 2000 (Lietuvos 

Respublikos civilinis kodeksas, LR CK), ɧˊɤɠ ŰɏɗɖəŮ ůŮ ɘůɢɨ Űɖɜ 1ɖ ȽŬɜɞɡŬɟɑɞɡ 2000. ɇɞ Ɏɟɗɟɞ 6.163 

ŬˊɞŰŮɚŮɑ Űɞɜ ɜɧɛɘɛɞ ɚɧɔɞ Ůɡɗɨɜɖɠ ˊɟɞɠ Ŭˊɞɕɖɛɑɤůɖ Ŭˊɧ ˊŬɟŬɓɑŬůɖ Űɤɜ ˊɟɞůɡɛɓŬŰɘəɩɜ 

ɡˊɞɢɟŮɩůŮɤɜ əŬɘ ŬəɞɚɞɡɗŮɑ ˊɘůŰɎ Űɖ ŭɞɛɐ əŬɘ űɟŬůŰɘəɐ ŭɘŬŰɨˊɤůɖ Űɤɜ ȷɟɢɩɜ PECL əŬɘ Űɤɜ 

ȷɟɢɩɜ UNIDROIT. ɄŮɟŬɘŰɏɟɤ, ɛŮ Űɞ Ɏɟɗɟɞ. 1.164 əŬŰɞɢɡɟɩɜŮŰŬɘ Űɞ əŬɗɐəɞɜ ŮɢŮɛɨɗŮɘŬɠ 
ŮɛˊɘůŰŮɡŰɘəɩɜ ˊɚɖɟɞűɞɟɘɩɜ əŬɘ ˊɟɞůŭɘɞɟɑɕɞɜŰŬɘ ŰŬ ŭɘəŬɘɩɛŬŰŬ Űɞɡ ɕɖɛɘɤɗɏɜŰɞɠ əŬɘ Űɞ ɨɣɞɠ Űɖɠ 

ŬˊɞəŬŰŬůŰŬŰɏŬɠ ɕɖɛɑŬɠ (ɓɚ. Ŭɔɔɚɘəɐ ɛŮŰɎűɟŬůɖ Űɤɜ ˊŬɟŬˊɎɜɤ Ɏɟɗɟɤɜ ůŮ 

http://www.wipo.int/wipolex/en/text.jsp?file_id=202088#LinkTarget_11052). ũɘŬ Űɖɜ Ůɝɏɚɘɝɖ Űɞɡ 

ɕɖŰɐɛŬŰɞɠ, Űɖɜ ɜɞɛɞɚɞɔɘŬəɐ ŬɜŰɘɛŮŰɩˊɘůɖ, Űɘɠ ˊɟɞɦˊɞɗɏůŮɘɠ ɑŭɟɡůɖɠ əŬɘ Űɘɠ ůɡɜɏˊŮɘŮɠ Űɖɠ 

ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ ůŰɞ ŭɑəŬɘɞ Űɖɠ ȿɘɗɞɡŬɜɑŬɠ ɓɚ. ŮɔɔɨŰŮɟŬ J. Kirġienǟ/N. Leonova, Qualification 

of pre-contractual liability and the value of lost opportunity as a form of losses, Jurisprudencjia 2009, 1 

(115), ů. 221 Ůˊ.  
186 O. Lando/H. Beale (eds.), Principles of European Contract Law, Parts I and II, ů. 191Ŀ D. Busch/E. 

Hondious/H. van Kooten/H. Schelhaas/W. Schrama, The Principles of European Contract Law and 

Dutch law: A Commentary, ů. 130. 
187ȸɚ. ɧɛɤɠ ˊŬɟŬˊɎɜɤ ɔɘŬ Űɖ ɚɨůɖ Űɞɡ ɃɚɚŬɜŭɘəɞɨ ŭɘəŬɑɞɡ ůŮ ˊŮɟɑˊŰɤůɖ ŭɘŬəɞˊɐɠ Űɤɜ 

ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ ůɨɛűɤɜŬ ɛŮ Űɖɜ ŬˊɧűŬůɖ Plas/Valburg (1982), ȾŮű. ȽȽ, Ŭɟ. 19 
188 O. Lando/H. Beale (eds.), Principles of European Contract Law, Parts I and II, ů. 191. 
189 ɆɨɛűɤɜŬ ɛŮ Űɞɡɠ ɞɟɘůɛɞɨɠ Űɞɡ Ɏɟɗɟɞɡ 2:302 (Breach of Confidentiality): çIf confidential 

information is given by one party in the course of negotiations, the other party is under a duty not to 

disclose that information or use it for its own purposes whether or not a contract is subsequently 

concluded. The remedy for breach of this duty may include compensation for loss suffered and 

restitution of the benefit received by the other party.è 
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ŮɚŮɨɗŮɟɞ ɜŬ ŬˊɞűŬůɑůŮɘ ˊɞɘŮɠ ˊɚɖɟɞűɞɟɑŮɠ ůɢŮŰɘəɏɠ ɛŮ Űɖɜ ɡˊɧ ŭɘŬˊɟŬɔɛɎŰŮɡůɖ 

ůɨɛɓŬůɖ ŮˊɘɗɡɛŮɑ ɜŬ əŬŰŬůŰɐůŮɘ ɔɜɤůŰɏɠ ůŰɞ ɏŰŮɟɞ ɛɏɟɞɠ, ɞɘ ˊɚɖɟɞűɞɟɑŮɠ ŬɡŰɏɠ ŭŮɜ 

ŭɨɜŬɜŰŬɘ ɜŬ ɗŮɤɟɖɗɞɨɜ ŮɛˊɘůŰŮɡŰɘəɏɠ. ɄɟɞəŮɘɛɏɜɞɡ ɜŬ ůŰɞɘɢŮɘɞɗŮŰɖɗŮɑ ˊŬɟŬɓɑŬůɖ 

Űɞɡ əŬɗɐəɞɜŰɞɠ ŮɢŮɛɨɗŮɘŬɠ, ŬˊŬɘŰŮɑŰŬɘ ɟɖŰɐ ŭɐɚɤůɖ Űɞɡ ɛɏɟɞɡɠ ˊɞɡ ˊŬɟɏɢŮɘ Űɘɠ Ůɜ 

ɚɧɔɤ ˊɚɖɟɞűɞɟɑŮɠ ˊɟɞɠ Űɞɜ ɏŰŮɟɞ ŭɘŬˊɟŬɔɛŬŰŮɡɧɛŮɜɞ, ɞ ɞˊɞɑɞɠ ůɘɤˊɖɟɩɠ ůɡɜŬɘɜŮɑ 

ɜŬ ɛŮŰŬɢŮɘɟɘůŰŮɑ Űɘɠ Ůɜ ɚɧɔɤ ˊɚɖɟɞűɞɟɑŮɠ ɤɠ ŮɛˊɘůŰŮɡŰɘəɏɠ
190
. ɇɞ ˊŬɟŬˊɎɜɤ 

əŬɗɐəɞɜ ɗŮɤɟŮɑŰŬɘ ůŰɞ ˊɚŬɑůɘɞ Űɤɜ ȷɟɢɩɜ ůɡɛɓŬŰɘəɐɠ űɨůɖɠ ɡˊɞɢɟɏɤůɖ
191

, 

əŬɗɧůɞɜ ɡˊɧ Űɖɜ ŬɜŰɑɗŮŰɖ Ůəŭɞɢɐ (ˊɟɓɚ. ŮɝɤůɡɛɓŬŰɘəɐ Ůɜɞɢɐ), ɗŬ ŬˊŬɘŰŮɑŰɞ ɖ Ůə 

ɛɏɟɞɡɠ Űɞɡ ɕɖɛɘɤɗɏɜŰɞɠ ŬˊɧŭŮɘɝɖ Űɡɢɧɜ ɔɟŬˊŰɐɠ ɐ ˊɟɞűɞɟɘəɐɠ ůɡɛűɤɜɑŬɠ ɛŮŰŬɝɨ 

Űɤɜ ɛŮɟɩɜ, ɛŮ ˊŮɟɘŮɢɧɛŮɜɞ Űɖɜ ˊŬɟɎɚŮɘɣɖ ŬˊɞəɎɚɡɣɖɠ ɐ ɢɟɐůɖɠ Űɤɜ ŮɛˊɘůŰŮɡŰɘəɩɜ 

ˊɚɖɟɞűɞɟɘɩɜ. ɇɡɢɧɜ ˊŬɟŬɓɑŬůɖ Űɖɠ ˊŬɟŬɎ́ɜɤ ɡˊɞɢɟɏɤůɖɠ, ůɡɜŮˊɎɔŮŰŬɘ 

ŬˊɞəŬŰɎůŰŬůɖ Űɖɠ ˊŮɟɘɞɡůɘŬəɐɠ ɕɖɛɑŬɠ, ɖ ɏəŰŬůɖ Űɖɠ ɞˊɞɑŬɠ ŮɝŬɟŰɎŰŬɘ Ŭɧ́ Űɖɜ 

ɨˊŬɟɝɖ ɐ ɛɖ ŮɘŭɘəɧŰŮɟɖɠ ůɨɛɓŬůɖɠ ɛŮŰŬɝɨ Űɤɜ ɛŮɟɩɜ. ɆŮ əɎɗŮ ˊŮɟɑˊŰɤůɖ, ɞ ɜɧɛɞɠ 

ˊŬɟɏɢŮɘ Űɖ ŭɡɜŬŰɧŰɖŰŬ ŬɜɎəŰɖůɖɠ Űɞɡ ɞűɏɚɞɡɠ ˊɞɡ ŬˊɞəɧɛɘůŮ Űɞ ɛɏɟɞɠ ˊɞɡ 

ˊŬɟŬɓɑŬůŮ Űɖɜ ɡˊɞɢɟɏɤůɖ ŮɢŮɛɨɗŮɘŬɠ ɛɏůɤ Ůɘŭɘəɞɨ Ůɜŭɑəɞɡ ɓɞɖɗɐɛŬŰɞɠ (restitution, 

Ɏɟɗɟɞ 15.104), ŬəɧɛŬ əŬɘ ůŮ ˊŮɟɑˊŰɤůɖ ɏɚɚŮɘɣɖɠ ˊŮɟɘɞɡůɘŬəɐɠ ɕɖɛɑŬɠ.  

 

2. To Ⱦɞɘɜɧ ɄɚŬɑůɘɞ ȷɜŬűɞɟɎɠ -  Draft Common Frame Reference 

39. ȼ ɟɨɗɛɘůɖ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ ůŰɞ DCFR ŬəɞɚɞɡɗŮɑ ˊɘůŰɎ, ɛŮ 

ˊŮɟɘɞɟɘůɛɏɜŮɠ űɟŬůŰɘəɏɠ ˊŬɟŬɚɚŬɔɏɠ əŬŰɎ Űɖ ŭɘŬŰɨˊɤůɖ Űɤɜ ůɢŮŰɘəɩɜ ŭɘŬŰɎɝŮɤɜ, 

Űɖɜ ŬɜŰɑůŰɞɘɢɖ ɟɨɗɛɘůɖ Űɤɜ ȷɟɢɩɜ Űɞɡ ȺɡɟɤˊŬɥəɞɨ ȹɘəŬɑɞɡ Űɤɜ ɆɡɛɓɎůŮɤɜ. 

ɆɡɔəŮəɟɘɛɏɜŬ, Űɞ ŰɛɐɛŬ 3
ɞ
 Űɞɡ 2

ɞɡ
 ȾŮűŬɚŬɑɞɡ ɛŮ ŰɑŰɚɞ çNegotiation and 

confidentiality dutiesè ˊŮɟɘɏɢŮɘ Űɘɠ ŭɘŬŰɎɝŮɘɠ Űɞɡ Ɏɟɗɟɞɡ 3:301 ŬɜŬűɞɟɘəɎ ɛŮ Űɖ 

ŭɘŮɜɏɟɔŮɘŬ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ ŬɜŰɑɗŮŰŬ ůŰɖɜ əŬɚɐ ˊɑůŰɖ, Űɞ ŭŮ Ɏɟɗɟɞ 3:302 ɟɡɗɛɑɕŮɘ 

Űɖɜ ˊŬɟɎɓŬůɖ Űɖɠ ɡˊɞɢɟɏɤůɖɠ ŮɢŮɛɨɗŮɘŬɠ. ȺɘŭɘəɧŰŮɟŬ, Űɞ Ɏɟɗɟɞ 3:301 ɞɟɑɕŮɘ ɧŰɘ: 

 

II.ï3:301: Negotiations contrary to good faith and fair dealing  

(1) A person is free to negotiate and is not liable for failure to reach an agreement.  

(2) A person who is engaged in negotiations has a duty to negotiate in accordance 

with good faith and fair dealing and not to break off negotiations contrary to good 

faith and fair dealing. This duty may not be excluded or limited by contract.  

(3) A person who is in breach of the duty is liable for any loss caused to the other 

party by the breach. 

 (4) It is contrary to good faith and fair dealing, in particular, for a person to enter 

into or continue negotiations with no real intention of reaching an agreement with the 

other party. 

 

 

                                                
190 ɆɨɛűɤɜŬ ɛŮ Űɞɜ D. MichoŒski, Contractual or delictual? On the character of precontractual liability 

in selected European legal systems, ů. 156 ůɖɛ. 17, ɖ Ŭˊɞűɡɔɐ Űɤɜ ȷɟɢɩɜ ɜŬ ɞɟɑůɞɡɜ ŬɡɗŮɜŰɘəɎ Űɞ 

Ůɑŭɞɠ əŬɘ Űɖɜ ɏəŰŬůɖ Űɤɜ ŮɛˊɘůŰŮɡŰɘəɩɜ ˊɚɖɟɞűɞɟɘɩɜ, ŬˊɞŰŮɚŮɑ ŮɔɔŮɜɐ ŬŭɡɜŬɛɑŬ Űɞɡ Ɏɟɗɟɞɡ  2:302. 
191 O. Lando, The common core of European Private Law and the Principles of European Contract 

Law, ů. 21 
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40. ȼ ˊɟɩŰɖ ˊŬɟɎɔɟŬűɞɠ Űɞɡ Ɏɟɗɟɞɡ 3:301 ŮˊŬɜŬɚŬɛɓɎɜŮɘ ɟɖŰɎ Űɖ ɓŬůɘəɐ Ŭɟɢɐ Űɖɠ 

ŮɚŮɡɗŮɟɑŬɠ Űɤɜ ůɡɛɓɎůŮɤɜ əŬɘ ɘŭɑɤɠ Űɖɜ ŮɚŮɡɗŮɟɑŬ ɏɜŬɟɝɖɠ əŬɘ ɚɐɝɖɠ Űɤɜ 

ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ, ɢɤɟɑɠ Űɖɜ ɡˊɞɢɟɏɤůɖ əŬŰɎɟŰɘůɖɠ Űɖɠ ɡˊɧ ŭɘŬˊɟŬɔɛɎŰŮɡůɖ 

ůɨɛɓŬůɖɠ
192
. ȼ Ŭɟɢɐ ŬɡŰɐ ˊɟɞůŭɘɞɟɑɕŮɘ ŮɔɔɨŰŮɟŬ Űɞ ˊŮɟɘŮɢɧɛŮɜɞ Űɤɜ ɚɞɘˊɩɜ 

ˊŬɟŬɔɟɎűɤɜ Űɞɡ Ɏɟɗɟɞɡ 3:301, ŬˊɞŰŮɚɩɜŰŬɠ əɟɘŰɐɟɘɞ ɞɟɗɐɠ ŮɟɛɖɜŮɑŬɠ əŬɘ 

ŮűŬɟɛɞɔɐɠ Űɤɜ ůɢŮŰɘəɩɜ ŭɘŬŰɎɝŮɤɜ
193
. ɀŮ Űɖɜ ˊŬɟ. 2 Űɞ ˊŮɟɘŮɢɧɛŮɜɞ Űɖɠ Ŭɟɢɐɠ Űɞɡ 

Ɏɟɗɟɞɡ 1 ˊŮɟɘɞɟɑɕŮŰŬɘ ɚɧɔɤ Űɖɠ əŬɗɘɏɟɤůɖɠ Ůɘŭɘəɞɨ əŬɗɐəɞɜŰɞɠ (duty), əŬɘ ɧɢɘ 

ɡˊɞɢɟɏɤůɖɠ (obligation), əŬɚɧˊɘůŰɖɠ ŭɘŬˊɟŬɔɛɎŰŮɡůɖɠ. ɇŬ ŭɘŬˊɟŬɔɛŬŰŮɡɧɛŮɜŬ 

ɛɏɟɖ ɞűŮɑɚɞɡɜ əŬŰɎ Űɖ ŭɘɎɟəŮɘŬ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ ɜŬ Űɖɟɞɨɜ Űɖɜ Ŭɟɢɐ Űɖɠ 

əŬɚɐɠ ˊɑůŰɖɠ əŬɘ ɜŬ ɛɖɜ ŭɘŬəɧˊŰɞɡɜ Űɘɠ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ ŬɜŰɑɗŮŰŬ ˊɟɞɠ Űɖɜ Ůɜ ɚɧɔɤ 

Ŭɟɢɐ
194

. ȼ ɡɘɞɗɏŰɖůɖ Űɖɠ ɗɏůɖɠ ɧŰɘ ɖ əŬɚɧˊɘůŰɖ ŭɘŬˊɟŬɔɛɎŰŮɡůɖ ůɡɜɘůŰɎ əŬɗɐəɞɜ 

əŬɘ ɧɢɘ ɡˊɞɢɟɏɤůɖ Űɤɜ ɛŮɟɩɜ ŭŮɜ ŮɑɜŬɘ Ɏɛɞɘɟɖ ůɡɜŮˊŮɘɩɜ: Űɡɢɧɜ ˊŬɟŬɓɑŬůɖ Űɞɡ 

əŬɗɐəɞɜŰɞɠ, ŭŮɜ ůɡɜŮˊɎɔŮŰŬɘ Ŭɝɘɞˊɞɑɖůɖ Űɤɜ Ůɜɜɧɛɤɜ ɓɞɖɗɖɛɎŰɤɜ ˊɞɡ Űɞ Ⱦɞɘɜɧ 

ɄɚŬɑůɘɞ ȷɜŬűɞɟɎɠ ˊŬɟɏɢŮɘ ŬɜŬűɞɟɘəɎ ɛŮ Űɖɜ ˊŬɟŬɓɑŬůɖ ɡˊɞɢɟɏɤůɖɠ. ȹŮɜ ŮɑɜŬɘ, 

əŬŰô Ůɏ́əŰŬůɖ, ŭɘəŬůŰɘəɩɠ ŮɝŬɜŬɔəŬůŰɐ ɖ Ŭɝɑɤůɖ əŬɚɧˊɘůŰɖɠ ŭɘŬˊɟŬɔɛɎŰŮɡůɖɠ 

ɛɏůɤ Űɞɡ ɓɞɖɗɐɛŬŰɞɠ Űɖɠ specific performance, əŬɗɧůɞɜ əɎŰɘ ŰɏŰɞɘɞ ɗŬ ɐŰŬɜ ɜɞɛɘəɎ 

(ŬɚɚɎ əŬɘ ɚɞɔɘəɎ) ŬŭɨɜŬŰɞɜ. ȷɜŰɑůŰɞɘɢŬ, ɖ ˊŬɟŬɓɑŬůɖ Űɞɡ Ůɜ ɚɧɔɤ əŬɗɐəɞɜŰɞɠ ŭŮɜ 

ˊŬɟɏɢŮɘ ůŰɞ ɏŰŮɟɞ ɛɏɟɞɠ Űɞ ŭɘəŬɑɤɛŬ ɜŬ ŬˊŮəŭɡɗŮɑ Űɞɡ ŭɘəɞɨ Űɞɡ əŬɗɐəɞɜŰɞɠ 

əŬɚɧˊɘůŰɖɠ ŭɘŬˊɟŬɔɛɎŰŮɡůɖɠ, ŬɚɚɎ ŬˊɞəɚŮɘůŰɘəɎ ŭɘəŬɑɤɛŬ Ŭˊɞɕɖɛɑɤůɖɠ əŬŰɎ Űɖɜ 

ˊŬɟ. 3
195
. ɄŮɟŬɘŰɏɟɤ, ɛɞɚɞɜɧŰɘ, ɖ ŬˊŬɔɧɟŮɡůɖ  ůɡɛɓŬŰɘəɞɨ ŬˊɞəɚŮɘůɛɞɨ ɐ 

ˊŮɟɘɞɟɘůɛɞɨ Űɞɡ ˊŬɟŬˊɎɜɤ əŬɗɐəɞɜŰɞɠ ɔɘɜɧŰŬɜ ɐŭɖ ŭŮəŰɐ əŬɘ ůŰɞ ˊɚŬɑůɘɞ Űɤɜ 

ȷɟɢɩɜ Űɞɡ ȺɡɟɤˊŬɥəɞɨ ȹɘəŬɑɞɡ Űɤɜ ɆɡɛɓɎůŮɤɜ, Űɞ Ⱦɞɘɜɧ ɄɚŬɑůɘɞ ȷɜŬűɞɟɎɠ 

ŰɡˊɞˊɞɘŮɑ ɟɖŰɎ Űɖɜ Ůɜ ɚɧɔɤ ŬˊŬɔɧɟŮɡůɖ ůŰɞ ŭŮɨŰŮɟɞ ŮŭɎűɘɞ Űɖɠ ˊŬɟŬɔɟɎűɞɡ 2.  

 

41. ɋɠ ˊɟɞɠ Űɖɜ ůəɘŬɔɟɎűɖůɖ Űɖɠ əŬəɧˊɘůŰɖɠ ůɡɛˊŮɟɘűɞɟɎɠ əŬŰɎ Űɞ ˊɟɞůɡɛɓŬŰɘəɧ 

ůŰɎŭɘɞ, Űɞ Ⱦɞɘɜɧ ɄɚŬɑůɘɞ ȷɜŬűɞɟɎɠ ŬˊɞŰɡˊɩɜŮɘ ŰɟŮɑɠ ˊŮɟɘˊŰɩůŮɘɠ (illustrations) 

ˊɟɞůɡɛɓŬŰɘəɞɨ ˊŰŬɑůɛŬŰɞɠ, ˊɞɡ ůŮ ɛŮɔɎɚɞ ɓŬɗɛɧ ŬˊŬɜŰɞɨɜ ůŰɖɜ ˊɚŮɘɞɣɖűɑŬ Űɤɜ 

ŮɡɟɤˊŬɥəɩɜ əɟŬŰɩɜ
196

: Ŭ) ȰɜŬɟɝɖ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ ɢɤɟɑɠ ůɞɓŬɟɐ ˊɟɧɗŮůɖ 

ůɨɜŬɣɖɠ Űɖɠ ůɨɛɓŬůɖɠ. ɇɞ Ⱦɞɘɜɧ ɄɚŬɑůɘɞ ȷɜŬűɞɟɎɠ əɟɑɜŮɘ ŬɡůŰɖɟɧŰŮɟŬ Űɖɜ Űɡɢɧɜ 

əŬəɐ ˊɑůŰɖ Űɞɡ ŮˊŬɔɔŮɚɛŬŰɑŬ/ŮˊɘɢŮɘɟɖɛŬŰɑŬ Ŭˊɧ Űɖɜ əŬəɐ ˊɑůŰɖ Űɞɡ Ŭˊɚɞɨ ɘŭɘɩŰɖ. ȼ 

ɕɖɛɑŬ Űɞɡ ɛɏɟɞɡɠ ˊɞɡ ŮɛˊɘůŰŮɨŰɖəŮ Űɖɜ əŬŰɎɟŰɘůɖ Űɖɠ ůɨɛɓŬůɖɠ ŬˊɞəŬɗɑůŰŬŰŬɘ 

əŬŰɎ Űɖɜ ˊŬɟ. 3. ɓ) Ɇɡɜɏɢɘůɖ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ Ůə ɛɏɟɞɡɠ Űɞɡ 

                                                
192 C. von Bar/E. Clive/H. Schulte ï Nºlke and others, Principles, Definitions and Model Rules of 

European Private Law: Draft Common Frame of Reference (DCFR), Interim Outline Edition, ů. 193Ŀ 

D. MichoŒski, Contractual or delictual? On the character of precontractual liability in selected 

European legal systems, ů. 156 
193 DCFR, Ɏɟɗɟ. 3:301, ȸ, ů. 271 
194 DCFR, Ɏɟɗɟ. 3:301, F, ů. 272Ŀ ɆŰɞ DCFR ŬɜŬɔɜɤɟɑɕŮŰŬɘ ůɡɜŮˊɩɠ ɛɑŬ çŭɘˊɚɐ ɚŮɘŰɞɡɟɔɑŬè Űɖɠ 

əŬɚɐɠ ˊɑůŰɖɠ: ŰŬ ɛɏɟɖ ɞűŮɑɚɞɡɜ ɜŬ ŭɘŬˊɟŬɔɛŬŰŮɨɞɜŰŬɘ əŬŰɎ Űɘɠ ŮˊɘŰŬɔɏɠ Űɖɠ əŬɚɐɠ ˊɑůŰɖɠ (ɗŮŰɘəɐ 

ɚŮɘŰɞɡɟɔɑŬ), Űɡɢɧɜ ŭŮ ŭɘŬəɞˊɐ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ əŬŰô ŬɜŰɑɗŮůɖ ˊɟɞɠ Űɘɠ ŮˊɘŰŬɔɏɠ Űɖɠ əŬɚɐɠ 

ˊɑůŰɖɠ, ůɡɜŮˊɎɔŮŰŬɘ ɡˊɞɢɟɏɤůɖ Ŭˊɞɕɖɛɑɤůɖɠ (ŬɟɜɖŰɘəɐ ɚŮɘŰɞɡɟɔɑŬ). ũɘŬ Űɘɠ ůɢŮŰɘəɏɠ ŭɘŬəɟɑůŮɘɠ ɓɚ. D. 
MichoŒski, Contractual or delictual? On the character of precontractual liability in selected European 

legal systems, ů. 157   
195 DCFR, Ɏɟɗɟ. 3:301, C, ů. 271-272 
196 DCFR, Ɏɟɗɟ. 3:301, D, E, F, ů. 272Ŀ M. C. DobrilŁ, Unification of criteria for the assessment of 

good faith in negotiating contracts: from national to international through the intercession of the 

European experience, ů. 7 
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ŭɘŬˊɟŬɔɛŬŰŮɡɧɛŮɜɞɡ ˊɞɡ ɏɢŮɘ ɐŭɖ ŬˊɞűŬůɑůŮɘ Űɖ ɛɖ əŬŰɎɟŰɘůɖ Űɖɠ ůɨɛɓŬůɖɠ əŬɘ ɔ) 

ȾŬəɧˊɘůŰɖ ŭɘŬəɞˊɐ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ ɛŮŰŬɝɨ Űɤɜ ůɡɜŬɚɚŬůɞɛɏɜɤɜ.  

 

42. ȾŬŰô ŬɜŰɘůŰɞɘɢɑŬ ˊɟɞɠ ŰŬ ɘůɢɨɞɜŰŬ ůŰɞ ˊɚŬɑůɘɞ Űɤɜ ȷɟɢɩɜ Űɞɡ ȺɡɟɤˊŬɥəɞɨ 

ȹɘəŬɑɞɡ Űɤɜ ɆɡɛɓɎůŮɤɜ, Űɞ Ⱦɞɘɜɧ ɄɚŬɑůɘɞ ȷɜŬűɞɟɎɠ, ŬɟəŮɑŰŬɘ ɤɠ ˊɟɞɠ Űɖɜ ɏəŰŬůɖ 

Űɖɠ ŬˊɞəŬŰŬůŰŬŰɏŬɠ ɕɖɛɑŬɠ ůŰɖɜ ŬɜŬűɞɟɎ ɧŰɘ ŬˊɞəŬɗɑůŰŬŰŬɘ ɖ ɕɖɛɑŬ ˊɞɡ 

ˊɟɞəɚɐɗɖəŮ ůŰɞ ɏŰŮɟɞ ɛɏɟɞɠ (ç[é]any loss caused to the other party by the 

breachè). ũɑɜŮŰŬɘ, ɤůŰɧůɞ, ŭŮəŰɧ ˊɤɠ ɖ ɏəŰŬůɖ Űɖɠ Ůɜ ɚɧɔɤ Ŭɞ́ɕɖɛɑɤůɖɠ ŭŮɜ 

ŭɨɜŬŰŬɘ ɜŬ ɝŮˊŮɟɜɎ Űɞ ɨɣɞɠ Űɞɡ ɗŮŰɘəɞɨ ŭɘŬűɏɟɞɜŰɞɠ
197
. ȺɘŭɘəɧŰŮɟŬ, Űɞ ɕɖɛɘɤɗɏɜ 

ɛɏɟɞɠ, ŭŮɜ ŭɘəŬɘɞɨŰŬɘ ɜŬ ŬɝɘɩůŮɘ Ŭˊɞɕɖɛɑɤůɖ ɛŮ ůəɞˊɧ ɜŬ ɓɟŮɗŮɑ ůŰɖɜ əŬŰɎůŰŬůɖ, 

ůŰɖɜ ɞˊɞɑŬ ɗŬ ɓɟɘůəɧŰŬɜ Ŭɜ ɖ ůɨɛɓŬůɖ ŮɑɢŮ əŬŰŬɟŰɘůŰŮɑ, Ŭəɧɛɖ əɘ Ŭɜ ɞɘ 

ŬˊɞɟɟɏɞɡůŮɠ Ŭˊɧ ŬɡŰɐɜ ɡˊɞɢɟŮɩůŮɘɠ ŮɑɢŬɜ ŮəˊɚɖɟɤɗŮɑ ůŰɞ ŬəɏɟŬɘɞ. ɇɞ ŬɟɜɖŰɘəɧ 

ŭɘŬűɏɟɞɜ, ůŰɖɜ ˊŮɟɑˊŰɤůɖ ŬɡŰɐ, ɗŬ ůɡɜɑůŰŬŰŬɘ ůŮ Űɡɢɧɜ ɏɝɞŭŬ ɔɘŬ Űɖɜ ˊɟɞŮŰɞɘɛŬůɑŬ 

Űɖɠ ůɨɛɓŬůɖɠ, ɡˊɖɟŮůɑŮɠ ˊɟɞɠ ŬɡŰɧ Űɞ ůəɞˊɧ, əŬɗɩɠ əŬɘ ŭɘŬűɡɔɧɜŰŬ əɏɟŭɖ
198

.  

 

43. ɇɞ əŬɗɐəɞɜ ŮɢŮɛɨɗŮɘŬɠ əŬŰɎ Űɘɠ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ ˊɟɞůŭɘɞɟɑɕŮŰŬɘ ůŰɞ Ɏɟɗɟɞ 

3:302, ůɨɛűɤɜŬ ɛŮ Űɞ ɞˊɞɑɞ: 

II.ï3:302: Breach of confidentiality  

(1) If confidential information is given by one party in the course of negotiations, the 

other party is under a duty not to disclose that information or use it for that partyôs 

own purposes whether or not a contract is subsequently concluded.  

(2) In this Article, ñconfidential informationò means information which, either from 

its nature or the circumstances in which it was obtained, the party receiving the 

information knows or could reasonably be expected to know is confidential to the 

other party. 

 (3) A party who reasonably anticipates a breach of the duty may obtain a court order 

prohibiting it. 

 (4) A party who is in breach of the duty is liable for any loss caused to the other party 

by the breach and may be ordered to pay over to the other party any benefit obtained 

by the breach. 

 

Ƀɘ ŭɘŬŰɎɝŮɘɠ Űɞɡ Ɏɟɗɟɞɡ 3:302 Ŭəɞɚɞɡɗɞɨɜ ůŮ ɛŮɔɎɚɞ ɓŬɗɛɧ Űɞ ˊɟɧŰɡˊɞ Űɤɜ ȷɟɢɩɜ 

Űɞɡ ȺɡɟɤˊŬɥəɞɨ ȹɘəŬɑɞɡ Űɤɜ ɆɡɛɓɎůŮɤɜ
199

. ũŮɜɘəɧ əŬɗɐəɞɜ ɛŮŰŬɢŮɑɟɘůɖɠ Űɤɜ 

                                                
197 DCFR, Ɏɟɗɟ. 3:301, H, ů. 273 
198 ũɘŬ Űɖɜ ɏəŰŬůɖ Űɖɠ ŬˊɞəŬŰŬůŰŬŰɏŬɠ ɕɖɛɑŬɠ ɓɚ. ŬɜŬɚɡŰɘəɎ Hesselink, The common frame of 

reference as a source of European private law, ů. 919, 952Ŀ D. MichoŒski, Contractual or delictual? On 

the character of precontractual liability in selected European legal systems, ů. 157 
199 ȷɜŰɑůŰɞɘɢŮɠ əŬɘ ɞɘ ɟɡɗɛɑůŮɘɠ Űɤɜ Ɏɟɗɟɤɜ 72 əŬɘ 721 Űɞɡ Ʉɞɚɤɜɘəɞɨ ȷůŰɘəɞɨ ȾɩŭɘəŬ (ɛŮŰɎűɟŬůɖ 

Űɤɜ ɞˊɞɑɤɜ ɓɚ. ůŮ https://supertrans2014.files.wordpress.com/2014/06/the-civil -code.pdf), ɧˊɤɠ 

ŰɟɞˊɞˊɞɘɐɗɖəŬɜ Űɞ 2003, ɛŮ ˊɟɞűŬɜɐ Űɖɜ ŮˊɑŭɟŬůɖ Űɤɜ ȷɟɢɩɜ Unidroit əŬɘ PECL. ɆɨɛűɤɜŬ ɛŮ Űɞ 
Ɏɟɗɟɞ 72 ˊŬɟ. 2 çA party which enters into or conducts negotiations in breach of good custom, in 

particular without intending to execute a contract, is obliged to remedy any damage which the other 

party suffers by the fact that it was counting on the contract being executedè, Űɞ ŭŮ Ɏɟɗɟɞ 721 ɞɟɑɕŮɘ 

ɧŰɘ çÄ1. If, during negotiations, a party makes information available with a stipulation of 

confidentiality, the other party cannot disclose or submit the same to other persons or use the same for 

its own purposes unless the parties agree otherwise. Ä2. In the case of non-performance or improper 
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ˊɚɖɟɞűɞɟɘɩɜ, ˊɞɡ ŰŬ ɛɏɟɖ ŮɛˊɘůŰŮɨŰɖəŬɜ Űɞ ɏɜŬ ůŰɞ Ɏɚɚɞ ɤɠ ŮɛˊɘůŰŮɡŰɘəɩɜ, ŭŮɜ 

əŬŰɞɢɡɟɩɜŮŰŬɘ Ŭˊɧ Űɞ Ⱦɞɘɜɧ ɄɚŬɑůɘɞ ȷɜŬűɞɟɎɠ
200
. ȹɘəŬɘɞˊŬɟŬɔɤɔɘəɧ ɚɧɔɞ 

ůɢŮŰɘəɞɨ əŬɗɐəɞɜŰɞɠ ɛˊɞɟŮɑ ɜŬ ŬˊɞŰŮɚɏůŮɘ Űɡɢɧɜ ůɡɛɓŬŰɘəɐ ˊɟɞɠ ŰɞɨŰɞ ŭɏůɛŮɡůɖ 

Űɤɜ ɛŮɟɩɜ. ɋɠ ˊɟɞɠ Űɞ Ůɜɜɞɘɞɚɞɔɘəɧ ˊŮɟɘŮɢɧɛŮɜɞ Űɤɜ ŮɛˊɘůŰŮɡŰɘəɩɜ ˊɚɖɟɞűɞɟɘɩɜ, 

Űɞ Ⱦɞɘɜɧ ɄɚŬɑůɘɞ ȷɜŬűɞɟɎɠ ɟɖŰɩɠ ɡˊɞɔɟŬɛɛɑɕŮɘ ůŰɖɜ ˊŬɟ. 2 Űɞɡ ˊŬɟŬˊɎɜɤ Ɏɟɗɟɞɡ, 

ɧŰɘ ɤɠ ŮɛˊɘůŰŮɡŰɘəɏɠ ˊɚɖɟɞűɞɟɑŮɠ ɜɞɞɨɜŰŬɘ, ɧɢɘ ɛɧɜɞ ɧůŮɠ ŰŬ ɛɏɟɖ ˊɟɞůŭɘɧɟɘůŬɜ 

ɧůŮɠ ŰɏŰɞɘŮɠ, ŬɚɚɎ əŬɘ ɧůŮɠ çŬˊɧ Űɖ űɨůɖ Űɞɡɠ ɐ Űɘɠ ˊŮɟɘůŰɎůŮɘɠ ɡˊɧ Űɘɠ ɞˊɞɑŮɠ 

ŬˊɞəŰɐɗɖəŬɜ, Űɞ ɛɏɟɞɠ ˊɞɡ Űɘɠ ɏɚŬɓŮ ɔɜɩɟɘɕŮ ɐ ɛˊɞɟɞɨůŮ ŮɨɚɞɔŬ ɜŬ ŬɜŬɛɏɜŮŰŬɘ ɧŰɘ 

ɔɜɤɟɑɕŮɘ Űɞɜ ŮɛˊɘůŰŮɡŰɘəɧ ɢŬɟŬəŰɐɟŬ Űɞɡɠè
201

.  

 

44. ȹŮŭɞɛɏɜɞɡ ɧŰɘ ůŰɖɜ ˊŮɟɑˊŰɤůɖ ŬɡŰɐ, ɖ ŬˊɞŰŮɚŮůɛŬŰɘəɐ ˊɟɧɚɖɣɖ Űɖɠ Űɡɢɧɜ 

ŭɘɎɗŮůɖɠ Űɤɜ ŮɛˊɘůŰŮɡŰɘəɩɜ ˊɚɖɟɞűɞɟɘɩɜ əɟɑɜŮŰŬɘ ůɖɛŬɜŰɘəɧŰŮɟɖ Ŭˊɧ Űɖɜ 

ŬˊɞəŬŰɎůŰŬůɖ Űɖɠ ɕɖɛɑŬɠ, ɖ ˊŬɟ. 3 ˊŬɟɏɢŮɘ Űɖ ŭɡɜŬŰɧŰɖŰŬ ůŰɞ ɛɏɟɞɠ ˊɞɡ ŬɜŬɛɏɜŮɘ 

ˊŬɟɎɜɞɛɖ Ŭɝɘɞˊɞɑɖůɖ Űɤɜ ŮɛˊɘůŰŮɡŰɘəɩɜ ˊɚɖɟɞűɞɟɘɩɜ ˊɞɡ ŮɘůɏűŮɟŮ ůŰɞ ˊɚŬɑůɘɞ 

Űɖɠ ŭɘŬˊɟŬɔɛɎŰŮɡůɖɠ, ɜŬ ɕɖŰɐůŮɘ Űɖɜ ɏəŭɞůɖ ŭɘəŬůŰɘəɐɠ ŭɘŬŰŬɔɐɠ ɐ Ɏɚɚɞɡ 

ˊɟɞɚɖˊŰɘəɞɨ ɛɏŰɟɞɡ, ɛŮ ůəɞˊɧ Űɖɜ ŬˊŬɔɧɟŮɡůɖ əɎɗŮ ˊŮɟŬɘŰɏɟɤ Ŭɝɘɞˊɞɑɖůɖɠ 

ŬɡŰɩɜ
202

.  

 

45. ȾŬŰɎ əŬɜɧɜŬ, ɖ ˊŬɟŬɓɑŬůɖ Űɞɡ əŬɗɐəɞɜŰɞɠ ŮɛˊɘůŰŮɡŰɘəɧŰɖŰŬɠ ˊŬɟɏɢŮɘ ůŰɞɜ 

ɕɖɛɘɤɗɏɜŰŬ ŭɘəŬɑɤɛŬ Ŭˊɞɕɖɛɑɤůɖɠ. ɄɏɟŬ Ŭˊɧ Űɞ ŭɘəŬɑɤɛŬ Ŭˊɞɕɖɛɑɤůɖɠ ɔɘŬ Űɖɜ 

ɡűɘůŰɎɛŮɜɖ ɕɖɛɑŬ, ɞ ɕɖɛɘɤɗŮɑɠ ŭɘəŬɘɞɨŰŬɘ ɜŬ ŬɝɘɩůŮɘ Űɡɢɧɜ ɞűɏɚɖ əŬɘ ŬˊɞəŰɐɛŬŰŬ 

ɏɜŬɜŰɘ Űɞɡ ɛɏɟɞɡɠ ˊɞɡ ˊŬɟŬɓɑŬůŮ Űɞ Ůɜ ɚɧɔɤ əŬɗɐəɞɜ
203
. ȼ ŭɘɎŰŬɝɖ ŬɡŰɐ ŬˊɖɢŮɑ 

ɚɨůŮɘɠ ˊɞɡ ɔɑɜɞɜŰŬɘ ŭŮəŰɏɠ Ŭˊɧ ŰŬ ŭɑəŬɘŬ Űɤɜ əɟŬŰɩɜ ɛŮɚɩɜ əŬɘ ɘŭɑɤɠ Ŭˊɧ Űɞ 

ɘŰŬɚɘəɧ, ˊɞɟŰɞɔŬɚɘəɧ, ɞɚɚŬɜŭɘəɧ əŬɘ Ŭɔɔɚɘəɧ ŭɑəŬɘɞ
204

.   

 

 

 

 

 

                                                                                                                                       
performance of the obligations referred to in Ä 1, the entitled party may demand that the other party 

remedy any damage or hand over any benefits which it has obtained.èĿ ũɘŬ Űɖ ɜɞɛɘəɐ űɨůɖ, Űɘɠ 

ˊɟɞɦˊɞɗɏůŮɘɠ ɑŭɟɡůɖɠ əŬɘ Űɘɠ ɏɜɜɞɛŮɠ ůɡɜɏˊŮɘŮɠ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ ůŰɞɜ ˊɞɚɤɜɘəɧ ȷůŰɘəɧ 

ȾɩŭɘəŬ ɓɚ. ŮɔɔɨŰŮɟŬ D. MichoŒski, Contractual or delictual? On the character of precontractual 

liability in selected European legal systems, ů. 168 Ů.́ ɛŮ ˊŬɟŬˊɞɛˊɏɠ ůŰɖ ůɢŮŰɘəɐ ɓɘɓɚɘɞɔɟŬűɑŬ əŬɘ 

ɜɞɛɞɚɞɔɑŬĿ Ʉɟɞɠ Űɖɜ ɑŭɘŬ əŬŰŮɨɗɡɜůɖ ˊɟɞůŬɜŬŰɞɚɑɕɞɜŰŬɘ ɞɘ ŭɘŬŰɎɝŮɘɠ Űɞɡ Ɏɟɗɟɞɡ 251 Űɞɡ əɟɞŬŰɘəɞɨ 

ȾɩŭɘəŬ Ⱥɜɞɢɩɜ (ŬɜŮˊɑůɖɛɖ Ŭɔɔɚɘəɐ ɛŮŰɎűɟŬůɖ ɓɚ. ůŮ http://www.vsrh.hr/CustomPages/ Static/HRV/ 

Files/Legislation_Civil -Obligations-Act.pdf), ɧˊɤɠ ŰɟɞˊɞˊɞɘɐɗɖəŬɜ ɛŮ Űɘɠ ɛŮŰŬɟɟɡɗɛɑůŮɘɠ Űɞɡ 2005 

əŬɘ 2008. ȼ ɛŬəɟɞůəŮɚɐɠ əŬɘ ˊŮɟɘˊŰɤůɘɞɚɞɔɘəɐ ɟɨɗɛɘůɖ Űɞɡ Ɏɟɗɟɞɡ 251, ŬˊɖɢŮɑ Űɘɠ ɟɡɗɛɑůŮɘɠ Űɤɜ 

Ɏɟɗɟɤɜ 2:301 əŬɘ 2:302 Űɤɜ ȷɟɢɩɜ PECL. ȸɚ. ůɢŮŰ.  Mihaela B. Filipoviĺ/ Dr. M. Tomuliĺ Vehovec, 

Precontractual liability in EU and Croatian Law, ů. 24 Ů.́ 
200 DCFR, Ɏɟɗɟ. 3:302, ȷ, ů. 279 
201 ȸɚ. Ůˊɑůɖɠ DCFR, Ɏɟɗɟ. 3:302, ȸ, ů. 279 
202 DCFR, Ɏɟɗɟ. 3:302, C, ů. 279 ç[é] prevention is often more important than the recovery of 

damages.è 
203 DCFR, Ɏɟɗɟ. 3:302, C, ů. 279-280 
204 DCFR, Ɏɟɗɟ. 3:302, ȸ, ů. 281 
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II . H ˊɟɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ ɡˊɧ Űɞ ˊɟɑůɛŬ Űɖɠ ŭɘŮɗɜɞɨɠ ŮɜŬɟɛɧɜɘůɖɠ Űɞɡ 

ɘŭɘɤŰɘəɞɨ ŭɘəŬɑɞɡ 

 

1. Ƀɘ ɟɡɗɛɑůŮɘɠ Űɤɜ ȷɟɢɩɜ Űɤɜ ȹɘŮɗɜɩɜ Ⱥɛˊɞɟɘəɩɜ ɆɡɛɓɎůŮɤɜ  - UNIDROIT  

Principles of International Commercial Contracts (PICC) 

46. Ƀɘ ȷɟɢɏɠ Űɤɜ ȹɘŮɗɜɩɜ Ⱥɛˊɞɟɘəɩɜ ɆɡɛɓɎůŮɤɜ (Principles of International 

Commercial Contracts ï PICC, ȷɟɢɏɠ UNIDROIT), ŬˊɞŰŮɚɞɨɜ ůɨɜɞɚɞ ˊɟɧŰɡˊɤɜ 

əŬɜɧɜɤɜ (model rules) Űɞɡ ȹɘŮɗɜɞɨɠ ȽɜůŰɘŰɞɨŰɞɡ ɔɘŬ Űɖɜ Ⱥɜɞˊɞɑɖůɖ Űɞɡ ȽŭɘɤŰɘəɞɨ 

ȹɘəŬɑɞɡ (International Institute for the Unification of Private Law ï UNIDROIT), ɛŮ 

ůəɞˊɧ Űɖɜ Ůɜɞˊɞɑɖůɖ Űɞɡ ŭɘŮɗɜɞɨɠ Ůɛˊɞɟɘəɞɨ ŭɘəŬɑɞɡ Űɤɜ ůɡɛɓɎůŮɤɜ, ɛɏůɤ 

ɡɘɞɗɏŰɖůɖɠ ŮɡɏɚɘəŰɤɜ əŬɘ ŬˊɞŰŮɚŮůɛŬŰɘəɩɜ əŬɜɧɜɤɜ ŭɘŮɗɜɞɨɠ ɢŬɟŬəŰɐɟŬ, 

ŬˊŬɚɚŬɔɛɏɜɤɜ Ŭˊɧ Űɖ ɜɞɛɘəɐ ˊŬɟɎŭɞůɖ, əŬɗɩɠ əŬɘ Űɞ əɞɘɜɤɜɘəɧ əŬɘ ɞɘəɞɜɞɛɘəɧ 

status Űɤɜ Ůˊɘɛɏɟɞɡɠ əɟŬŰɩɜ, ůŰŬ ɞˊɞɑŬ ˊɟɧəŮɘŰŬɘ ɜŬ ŮűŬɟɛɞůŰɞɨɜ
205

 . ɆɨɛűɤɜŬ ɛŮ 

Űɞ Ʉɟɞɞɑɛɘɞ, ɞɘ ȷɟɢɏɠ ɗɏŰɞɡɜ ɔŮɜɘəɞɨɠ əŬɜɧɜŮɠ ɔɘŬ Űɘɠ ŭɘŮɗɜŮɑɠ Ůɛˊɞɟɘəɏɠ ůɡɛɓɎůŮɘɠ. 

ȺɘŭɘəɧŰŮɟŬ, ɞɘ ȷɟɢɏɠ UNIDROIT ůɡɜɘůŰɞɨɜ ŬˊɞŰɏɚŮůɛŬ ɛŬəɟɞɢɟɧɜɘŬɠ ůɡɔəɟɘŰɘəɐɠ 

Ůˊɘůəɧˊɖůɖɠ Űɞɡ ŭɘəŬɑɞɡ Űɤɜ ůɡɛɓɎůŮɤɜ, ɛŮ ůəɞˊɧ Űɖɜ əŬŰŬɔɟŬűɐ ɞɡŭɏŰŮɟɤɜ 

əŬɜɧɜɤɜ (neutral rules) Űɞɡ ŭɘŮɗɜɞɨɠ Ůɛˊɞɟɘəɞɨ ŭɘəŬɑɞɡ, ˊɟɞůűɏɟɞɜŰŬɠ əɞɘɜɩɠ 

ŬˊɞŭŮəŰɏɠ ɚɨůŮɘɠ əŬɘ ŮˊɘɢŮɘɟɩɜŰŬɠ ɜŬ ůɡɛɓɘɓɎůɞɡɜ Űɖɜ ˊŬɟɎŭɞůɖ Űɞɡ ŭɘəŬɑɞɡ Űɤɜ 

ůɡɛɓɎůŮɤɜ Űɤɜ əɟŬŰɩɜ Űɖɠ ɖˊŮɘɟɤŰɘəɐɠ Ⱥɡɟɩˊɖɠ ɛŮ Űɖɜ əɟŬŰɞɨůŬ ŬɜŰɑɚɖɣɖ Űɤɜ 

ɢɤɟɩɜ Űɞɡ ȾɞɘɜɞŭɘəŬɑɞɡ. Ʉɖɔɐ ɏɛˊɜŮɡůɖɠ Űɤɜ Ůɜ ɚɧɔɤ ȷɟɢɩɜ ŬˊɞŰɏɚŮůŬɜ, ɛŮŰŬɝɨ 

Ɏɚɚɤɜ, ɖ ɆɨɛɓŬůɖ Űɖɠ ȸɘɏɜɜɖɠ ɔɘŬ Űɖ ŭɘŮɗɜɐ ˊɩɚɖůɖ əɘɜɖŰɩɜ, əɞɘɜɏɠ Ŭɟɢɏɠ Űɞɡ 

ŭɘəŬɑɞɡ Űɤɜ ůɡɛɓɎůŮɤɜ Űɤɜ ɖˊŮɘɟɤŰɘəɩɜ əɟŬŰɩɜ, əɞɘɜɏɠ Ŭɟɢɏɠ Űɞɡ ŭɘəŬɑɞɡ Űɤɜ 

ůɡɛɓɎůŮɤɜ Űɞɡ Common Law, əŬɗɩɠ əŬɘ Űɞ ȹŮɨŰŮɟɞ ȷɛŮɟɘəŬɜɘəɧ Restatement Űɤɜ 

ɆɡɛɓɎůŮɤɜ
206

. ȾŬɗɧůɞɜ, ɞɘ ɟɡɗɛɑůŮɘɠ Űɖɠ ȹɘŮɗɜɞɨɠ ɆɨɛɓŬůɖɠ Űɖɠ ȸɘɏɜɜɖɠ ɔɘŬ Űɖɜ 

ˊɩɚɖůɖ əɘɜɖŰɩɜ, əŬŰŬɚŬɛɓɎɜɞɡɜ ɞɚɞɏɜŬ əŬɘ ˊŮɟɘůůɧŰŮɟɞ Űɘɠ ŭɘŮɗɜŮɑɠ Ůɛˊɞɟɘəɏɠ 

ůɡɜŬɚɚŬɔɏɠ ɛŮ ŬɜŰɘəŮɑɛŮɜɞ Űɖɜ ˊɩɚɖůɖ əɘɜɖŰɩɜ ˊɟŬɔɛɎŰɤɜ, Űɞ ˊŮŭɑɞ ŮűŬɟɛɞɔɐɠ 

Űɤɜ ȷɟɢɩɜ UNIDROIT ˊŮɟɘɞɟɑɕŮŰŬɘ əŬŰɎ əŬɜɧɜŬ ůŰɘɠ ŭɘŮɗɜŮɑɠ Ůɛˊɞɟɘəɏɠ ůɡɛɓɎůŮɘɠ 

ɡˊɖɟŮůɘɩɜ
207

. ȼ ůɖɛŬůɑŬ Űɤɜ ȷɟɢɩɜ UNIDROIT ˊŬɟŬɛɏɜŮɘ, ɤůŰɧůɞ, ůɖɛŬɜŰɘəɐ, 

ůŰɞ ɛɏŰɟɞ ˊɞɡ ɞɘ Ůɜ ɚɧɔɤ ȷɟɢɏɠ ůɡɜɘůŰɞɨɜ ɛɑŬ ůɨɔɢɟɞɜɖ lex mercatoria, ˊɞɡ 

ŮɜůɤɛŬŰɩɜŮɘ Űɘɠ ɓɏɚŰɘůŰŮɠ ɚɨůŮɘɠ ůŰɞ ˊɚŬɑůɘɞ Űɞɡ ŭɘŮɗɜɞɨɠ Ůɛˊɞɟɑɞɡ
208

.  

 

                                                
205 ȸɚ. ůɢŮŰ. Ʉɟɞɞɑɛɘɞ Űɤɜ ȷɟɢɩɜ (1994), ů. xxiiĿ Farnsworth, An International Restatement: The 

Unidroit Principles of International Commercial Contract, ů. 2 Ů.́Ŀ Hans van Houtte, The UNIDROIT 

Principles of International Commercial Contracts, ů. 1-2Ŀ H. Gabriel, The Unidroit Principles of 
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N. Nedzel, A Comparative Study of Good Faith, Fair Dealing, and Precontractual Liability, ů. 151 Ů.́Ŀ 
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International Commercial Contracts: Why? What? How?, 69 Tul. L. Rev. (1995), ů. 1121, 1122  
206 ȸɚ. ŮɔɔɨŰŮɟŬ M. Bonell, An International Restatement of Contract Law2, ů. 46 Ů.́, 48-49  
207 Farnsworth, An International Restatement: The Unidroit Principles of International Commercial 

Contract, ů. 2 
208 ȾɞɟɜɖɚɎəɖɠ, ȼ ŬɗɏŰɖůɖ Űɖɠ ŬɛűɞŰŮɟɞɓŬɟɞɨɠ ůɨɛɓŬůɖɠ, ů. 262 
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47. ȼ Ŭɟɢɐ Űɖɠ əŬɚɐɠ ˊɑůŰɖɠ ŭɘŬŭɟŬɛŬŰɑɕŮɘ ůŰɞ ůɨůŰɖɛŬ Űɤɜ ȷɟɢɩɜ ůɖɛŬɜŰɘəɐ 

ɚŮɘŰɞɡɟɔɑŬ
209
. ɇɞ Ɏɟɗɟɞ 1.7, ůɨɛűɤɜŬ ɛŮ Űɞ ɞˊɞɑɞ əɎɗŮ ɛɏɟɞɠ ɞűŮɑɚŮɘ ɜŬ ŮɜŮɟɔŮɑ 

əŬŰɎ Űɖɜ ŮˊɘŰŬɔɐ Űɖɠ əŬɚɐɠ ˊɑůŰɖɠ (good faith, fair dealing) ůŰɞ ŭɘŮɗɜɏɠ Ůɛˊɧɟɘɞ, 

ŮɛˊŮɟɘɏɢŮɘ ɗŮɛŮɚɘɩŭɖ Ŭɟɢɐ ɔɘŬ Űɖɜ ŮɟɛɖɜŮɑŬ əŬɘ ŮűŬɟɛɞɔɐ Űɤɜ ɚɞɘˊɩɜ ŭɘŬŰɎɝŮɤɜ
210

. 

ɀŮ Űɖ ɟɖŰɐ əŬŰɞɢɨɟɤůɖ Űɖɠ ŮˊɘŰŬɔɐɠ Űɖɠ əŬɚɐɠ ˊɑůŰɖɠ ůŰɖɜ ˊŬɟ. 1 Űɞɡ Ɏɟɗɟɞɡ 1.7, 

əŬɗɑůŰŬŰŬɘ ůŬűɏɠ, ɧŰɘ ŬəɧɛŬ əŬɘ ɧŰŬɜ ɞɘ ŮɘŭɘəɧŰŮɟŮɠ ɟɡɗɛɑůŮɘɠ Űɤɜ ȷɟɢɩɜ 

ŬɜŬűɞɟɘəɎ ɛŮ ŰŬ ɚɞɘɎ́ ɗɏɛŬŰŬ ˊɞɡ ŮɛˊɑˊŰɞɡɜ ůŰɞ ˊŮŭɑɞ ŮűŬɟɛɞɔɐɠ Űɞɡɠ ŭŮɜ 

ŬɜŬűɏɟɞɜŰŬɘ ɟɖŰɩɠ ůŰɞ əŬɗɐəɞɜ əŬɚɧˊɘůŰɖɠ ůɡɛˊŮɟɘűɞɟɎɠ, ɖ ŮˊɘŰŬɔɐ Űɖɠ əŬɚɐɠ 

ˊɑůŰɖɠ ŭɘŬɛɞɟűɩɜŮɘ Űɖ ůɡɛˊŮɟɘűɞɟɎ Űɤɜ ɛŮɟɩɜ əŬŰɎ Űɖ ŭɘɎɟəŮɘŬ Űɖɠ ůɨɛɓŬůɖɠ, Ŭˊɧ 

Űɞ ˊɟɞůɡɛɓŬŰɘəɧ ůŰɎŭɘɞ ɏɤɠ Űɖɜ Ůəˊɚɐɟɤůɖ Űɖɠ ɞűŮɘɚɧɛŮɜɖɠ ˊŬɟɞɢɐɠ
211
. ȼ 

ůɖɛŬůɑŬ ˊɞɡ Ŭˊɞŭɑŭɞɡɜ ɞɘ ȷɟɢɏɠ ůŰɞ əŬɗɐəɞɜ əŬɚɧˊɘůŰɖɠ ůɡɛˊŮɟɘűɞɟɎɠ 

ŬˊɞŰɡˊɩɜŮŰŬɘ əŬɘ ůŰɖɜ ˊŬɟ. 2 Űɞɡ Ɏɟɗɟɞɡ 1.7
212

, ůɨɛűɤɜŬ ɛŮ Űɖɜ ɞˊɞɑŬ, ŰŬ ɛɏɟɖ ŭŮɜ 

ŭɘəŬɘɞɨɜŰŬɘ ɜŬ ŬˊɞəɚŮɑůɞɡɜ ɐ ɜŬ ˊŮɟɘɞɟɑůɞɡɜ Űɞ Ůɜ ɚɧɔɤ əŬɗɐəɞɜ, ŭŮŭɞɛɏɜɞɡ Űɞɡ 

ɗŮɛŮɚɘɩŭɞɡɠ ůŰɞ ˊɚŬɑůɘɞ Űɤɜ ȷɟɢɩɜ ɢŬɟŬəŰɐɟŬ Űɞɡ
213

.    

 

48. ȺɘŭɘəɧŰŮɟɖ ɏəűŬɜůɖ Űɞɡ ɗŮɛŮɚɘɩŭɞɡɠ əŬɗɐəɞɜŰɞɠ əŬɚɧˊɘůŰɖɠ ůɡɛˊŮɟɘűɞɟɎɠ 

ůɡɜɘůŰɎ, ůŰɞ ˊɚŬɑůɘɞ Űɤɜ ȷɟɢɩɜ UNIDROIT, ɖ ɡɘɞɗɏŰɖůɖ Ůɘŭɘəɩɜ, ŬɜŬűɞɟɘəɎ ɛŮ 

Űɖɜ əŬəɧˊɘůŰɖ ůɡɛˊŮɟɘűɞɟɎ əŬŰɎ Űɞ ůŰɎŭɘɞ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ, ŭɘŬŰɎɝŮɤɜ
214

. 

ɇɞ Ɏɟɗɟ. 2.1.15 ɞɟɑɕŮɘ ɧŰɘ: 

Article 2.1.15 (Negotiations in bad faith) 

(1) A party is free to negotiate and is not liable for failure to reach an agreement. 

(2) However, a party who negotiates or breaks off negotiations in bad faith is liable 

for the losses caused to the other party. 

(3) It is bad faith, in particular, for a party to enter into or continue negotiations 

intending not to reach an agreement with the other party. 

 

 

 

                                                
209 F. Gutierrez, Good Faith in Commercial Law and the UNIDROIT Principles of International 

Commercial Contracts, ů. 507 Ů.́ əŬɘ ɘŭɑɤɠ ů. 508Ŀ Farnsworth, ů. 4Ŀ N. Nedzel, A Comparative Study 

of Good Faith, Fair Dealing, and Precontractual Liability, ů. 99-100 
210 Principles (2010), Ɏɟɗɟ. 1.7, ůɢɧɚ. 2Ŀ N. Nedzel, A Comparative Study of Good Faith, Fair Dealing, 

and Precontractual Liability, ů. 153 
211 Principles (2010), Ɏɟɗɟ. 1.7, ůɢɧɚ. 1Ŀ N. Nedzel, A Comparative Study of Good Faith, Fair Dealing, 

and Precontractual Liability, ů. 153Ŀ ȸɚ. ɧɛɤɠ Űɖɜ əɟɘŰɘəɐ Űɞɡ Farnsworth, An International 

Restatement: The Unidroit Principles of International Commercial Contract, ů. 50 ɤɠ ˊɟɞɠ Űɖɜ 

ŬŭɡɜŬɛɑŬ Űɤɜ ȷɟɢɩɜ UNIDROIT ɜŬ ŬˊɞŰɡˊɩůɞɡɜ ɛŮ ůŬűɐɜŮɘŬ Űɞ Ůɜɜɞɘɞɚɞɔɘəɧ ˊŮɟɘŮɢɧɛŮɜɞ Űɖɠ 

əŬɚɐɠ ˊɑůŰɖɠ. 
212 (2) The parties may not exclude or limit this duty. 
213 Principles (2010), Ɏɟɗɟ. 1.7, ůɢɧɚ. 4Ŀ Farnsworth, Duties of Good Faith and Fair Dealing under the 

UNIDROIT Principles, Relevant International Conventions and National Laws, ů. 49-50Ŀ  
214 Hans van Houtte, The UNIDROIT Principles of International Commercial Contracts, ů. 4 Ů.́Ŀ 
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ȺɘůŬɔɔŮɚɏŬ Geelhoed (ůə. 55) ůŰɖɜ ɡ.́ Tacconi Spa v Heinrich Wagner Sinto Maschinenfabrik GmbH 
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International Commercial Contracts: The Black Letter Text and a Review, ů. 287Ŀ M. Bonell, The 

UNIDROIT Principles of International Commercial Contracts: Why? What? How?,  ů. 1138 
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49. ȹŮŭɞɛɏɜɞɡ ɧŰɘ ɞɘ ȷɟɢɏɠ UNIDROIT ŬˊɞŰɏɚŮůŬɜ ˊɟɧŰɡˊɞ Űɤɜ ȷɟɢɩɜ Űɞɡ 

ȺɡɟɤˊŬɥəɞɨ ȹɘəŬɑɞɡ Űɤɜ ɆɡɛɓɎůŮɤɜ, Űɞ Ɏɟɗɟɞ 2.1.15 ŬəɞɚɞɡɗŮɑ Űɖ ŭɞɛɐ əŬɘ űɏɟŮɘ 

ŰŬ ɢŬɟŬəŰɖɟɘůŰɘəɎ Űɖɠ ŮəŮɑ ŬˊɞŰɨˊɤůɖɠ Űɖɠ əŬəɧˊɘůŰɖɠ ůɡɛˊŮɟɘűɞɟɎɠ əŬŰɎ Űɞ 

ůŰɎŭɘɞ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ
215

. ɆɡɔəŮəɟɘɛɏɜŬ, ɖ ˊŬɟ. 1 ŬˊɞŰŮɚŮɑ ŮɘŭɘəɧŰŮɟɖ 

Ůəŭɐɚɤůɖ Űɖɠ ŮɚŮɡɗŮɟɑŬɠ Űɤɜ ůɡɛɓɎůŮɤɜ, ɧˊɤɠ ŬɡŰɐ əŬŰɞɢɡɟɩɜŮŰŬɘ Ůɜ ŮɑŭŮɘ 

ɗŮɛŮɚɘɩŭɞɡɠ ɔɘŬ Űɖɜ ŮűŬɟɛɞɔɐ Űɤɜ ȷɟɢɩɜ ŮɚŮɡɗŮɟɑŬɠ, ůŰɞ Ɏɟɗɟɞ 1.1
216

. ɇɞ Ɏɟɗɟɞ 

1.1. Űɤɜ ȷɟɢɩɜ, ŮɝŬɑɟŮɘ Űɖ ůɖɛŬůɑŬ əŬɘ Űɖ ɚŮɘŰɞɡɟɔɘəɐ ŬˊɞůŰɞɚɐ Űɖɠ ŮɚŮɡɗŮɟɑŬɠ Űɤɜ 

ůɡɛɓɎůŮɤɜ ɤɠ ˊɟɞɠ Űɘɠ ŭɘŮɗɜŮɑɠ Ůɛˊɞɟɘəɏɠ ůɡɜŬɚɚŬɔɏɠ əŬɘ ɘŭɑɤɠ ůŰɞ ˊɚŬɑůɘɞ Űɖɠ 

ŮɚŮɨɗŮɟɖɠ ŬɔɞɟɎɠ, ɛŮ ůəɞˊɧ Űɖɜ ˊɟɞɩɗɖůɖ Űɞɡ ŬɜŰŬɔɤɜɘůɛɞɨ
217
. ȼ ˊŬɟ. 1 Űɞɡ 

Ɏɟɗɟɞɡ 2.1.15 ŮˊŬɜŬɚŬɛɓɎɜŮɘ Űɖ ɓŬůɘəɐ Ůˊɘŭɑɤɝɖ Űɤɜ ȷɟɢɩɜ ˊŮɟɑ ŮɚŮɨɗŮɟɖɠ 

ŭɘŬˊɟŬɔɛɎŰŮɡůɖɠ, ɢɤɟɑɠ ŮəŬŰɏɟɤɗŮɜ ŭŮůɛŮɨůŮɘɠ
218
. ȼ ˊŬɟ. 2 ůɡɜɘůŰɎ Űɖɜ ŮɝŬɑɟŮůɖ 

ůŰɞɜ ˊŬɟŬˊɎɜɤ əŬɜɧɜŬ: Űɞ ɛɏɟɞɠ ˊɞɡ əŬəɧˊɘůŰŬ ŭɘŬˊɟŬɔɛŬŰŮɨŮŰŬɘ ɐ ŭɘŬəɧˊŰŮɘ Űɘɠ 

ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ, ɡˊɞɢɟŮɞɨŰŬɘ ɜŬ ŬˊɞɕɖɛɘɩůŮɘ Űɞ ɏŰŮɟɞ ɛɏɟɞɠ ɔɘŬ Űɖ ɕɖɛɑŬ ˊɞɡ 

ˊɟɞəɎɚŮůŮ. ȹŮŭɞɛɏɜɞɡ ɧŰɘ ɖ ɏɜɜɞɘŬ əŬɘ ɖ ɚŮɘŰɞɡɟɔɑŬ Űɖɠ əŬɚɐɠ ˊɑůŰɖɠ ůɨɛűɤɜŬ ɛŮ 

Űɘɠ ȷɟɢɏɠ ŬɡŰɞɜɞɛŮɑŰŬɘ ɏɜŬɜŰɘ Űɖɠ ŬɜŰɑůŰɞɘɢɖɠ ɏɜɜɞɘŬɠ əŬɘ ɚŮɘŰɞɡɟɔɑŬɠ ˊɞɡ ŬɡŰɐ 

űɏɟŮɘ ůŰŬ Ůˊɘɛɏɟɞɡɠ ŮɗɜɘəɎ ŭɑəŬɘŬ, əŬɗɧůɞɜ ɓŬůɘəɧɠ ůŰɧɢɞɠ Űɤɜ ȷɟɢɩɜ ŮɑɜŬɘ ɖ 

ɛŮɔŬɚɨŰŮɟɖ ŭɡɜŬŰɐ ŮˊɑŰŮɡɝɖ ɞɛɞɘɞɔɏɜŮɘŬɠ Űɞɡ ŭɘŮɗɜɞɨɠ Ůɛˊɞɟɘəɞɨ ŭɘəŬɑɞɡ Űɤɜ 

ůɡɛɓɎůŮɤɜ, ɖ ˊŬɟɎɓŬůɖ Űɞɡ əŬɗɐəɞɜŰɞɠ əŬɚɧˊɘůŰɖɠ ůɡɛˊŮɟɘűɞɟɎɠ əŬɘ ɘŭɑɤɠ ɖ 

əŬəɧˊɘůŰɖ ůɡɛˊŮɟɘűɞɟɎ per se, ɗŬ ˊɟɏˊŮɘ ˊɎɜŰɞŰŮ ɜŬ ŬɝɘɞɚɞɔŮɑŰŬɘ ůŰɞ ˊɚŬɑůɘɞ Űɤɜ 

əŬɜɧɜɤɜ Űɞɡ ŭɘŮɗɜɞɨɠ Ůɛˊɞɟɘəɞɨ ŭɘəŬɑɞɡ (good faith and fair dealing in international 

trade)
219
. ȾŬŰɎ ŰɞɨŰɞ, ŮɜŭɏɢŮŰŬɘ, ɖ Ŭɝɘɞɚɧɔɖůɖ ɞɟɘůɛɏɜɖɠ ůɡɛˊŮɟɘűɞɟɎɠ əŬŰɎ Űɞ 

ˊɟɞůɡɛɓŬŰɘəɧ ůŰɎŭɘɞ ɤɠ əŬəɧˊɘůŰɖɠ ůɨɛűɤɜŬ ɛŮ Űɘɠ ˊŬɟŬŭɞɢɏɠ Űɤɜ Ůɗɜɘəɩɜ 

ŭɘəŬɑɤɜ, ɜŬ ɛɖɜ űɏɟŮɘ Űɞɜ ɑŭɘɞ ɢŬɟŬəŰɐɟŬ ůŮ ŮˊɑˊŮŭɞ ŭɘŮɗɜɞɨɠ Ůɛˊɞɟɘəɞɨ ŭɘəŬɑɞɡ
220

. 

ũɘŬ Űɞɜ ɚɧɔɞ ŬɡŰɧ, ɞɘ ȷɟɢɏɠ ˊɟɞɢɤɟɞɨɜ ůŮ ŬɡŰɧɜɞɛɞ ˊɟɞůŭɘɞɟɘůɛɧ Űɖɠ əŬəɧˊɘůŰɖɠ 

əŬɘ ŬɜŰɘůɡɜŬɚɚŬəŰɘəɐɠ ůɡɛˊŮɟɘűɞɟɎɠ. ũɑɜŮŰŬɘ, ŮɘŭɘəɧŰŮɟŬ, ŭŮəŰɧ ɧŰɘ ůŰɞ ˊŬɟŬˊɎɜɤ 

ˊɚŬɑůɘɞ, əŬəɧˊɘůŰɖ ůɡɛˊŮɟɘűɞɟɎ əŬŰɎ Űɞ ůŰɎŭɘɞ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ ůɡɜɘůŰɎ
221

: 

Ŭ) ȼ ɏɜŬɟɝɖ ɐ ůɡɜɏɢɘůɖ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ ɢɤɟɑɠ ůɞɓŬɟɐ ˊɟɧɗŮůɖ ůɨɜŬɣɖɠ Űɖɠ 

ɡˊɧ ŭɘŬˊɟŬɔɛɎŰŮɡůɖɠ ůɨɛɓŬůɖɠ
222
. Ⱥűɧůɞɜ əŬŰɏůŰɖ ůŬűɏɠ ůŰŬ ɛɏɟɖ ɧŰɘ ɖ Ůɜ ɚɧɔɤ 

ůɨɛɓŬůɖ ŭŮɜ ˊɟɧəŮɘŰŬɘ ɜŬ əŬŰŬɟŰɘůŰŮɑ, ŰɧŰŮ ɘŭɟɨŮŰŬɘ ŬɛɞɘɓŬɑɞ əŬɗɐəɞɜ Ůɜɖɛɏɟɤůɖɠ 

Űɞɡ ɏŰŮɟɞɡ ɛɏɟɞɡɠ ˊɟɘɜ Ŭˊɧ Űɖɜ ɞɟɘůŰɘəɐ ŭɘŬəɞˊɐ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ. ɆŮ əɎɗŮ 

ˊŮɟɑˊŰɤůɖ, ŬˊŬɘŰŮɑŰŬɘ ɖ ůɡɜŭɟɞɛɐ ůŬűɩɜ ŮɜŭŮɑɝŮɤɜ ɧŰɘ ɖ ɛŮɚɚɞɜŰɘəɐ ůɨɛɓŬůɖ ŭŮɜ 

                                                
215 ȷɛűɧŰŮɟŮɠ ŭŮ ŬˊɞŰɏɚŮůŬɜ ɜɞɛɞɗŮŰɘəɧ ˊɟɧŰɡˊɞ Űɤɜ Ɏɟɗɟɤɜ 42 əŬɘ 43 Űɞɡ ȾɘɜŮɕɘəɞɨ ȹɘəŬɑɞɡ Űɤɜ 

ɆɡɛɓɎůŮɤɜ Űɞɡ 1999 (Ŭɔɔɚɘəɐ ɛŮŰɎűɟŬůɖ Űɞɡ ɞˊɞɑɞɡ ɓɚ. ůŮ 

http://www.wipo.int/edocs/lexdocs/laws/en/cn/cn137en.pdf). ȸɚ. ůɢŮŰ. H. Shiyuan, Culpa in 

Contrahendo in Chinese Contract Law, Tsinghua China Law Review, Vol. 6, 2014, ů. 158 Ů.́  
216 Principles (2010), Ɏɟɗɟ. 2.1.15, ůɢɧɚ. 1 
217 Principles (2010), Ɏɟɗɟ. 1.1., ůɢɧɚ. 1 
218 Hans van Houtte, The UNIDROIT Principles of International Commercial Contracts, ů. 5 
219 Principles (2010), Ɏɟɗɟ. 1.7, ůɢɧɚ. 3 
220 Hans van Houtte, The UNIDROIT Principles of International Commercial Contracts, ů. 5 
221 ȸɚ. ůɢŮŰ. Principles (2010), Ɏɟɗɟ. 2.1.15, ůɢɧɚ. 2, 3Ŀ Hans van Houtte, The UNIDROIT Principles 
of International Commercial Contracts, ů. 5 Ů.́Ŀ M. C. DobrilŁ, Unification of criteria for the 

assessment of good faith in negotiating contracts: from national to international through the 

intercession of the European experience, ů. 6-7Ŀ ũɘŬ Űɖɜ ɡɘɞɗɏŰɖůɖ ɞɟɞɚɞɔɑŬɠ əŬɘ ɚɨůŮɤɜ Ŭˊɧ Űɞ 

ɔŬɚɚɘəɧ ŬŭɘəɞˊɟŬəŰɘəɧ ŭɑəŬɘɞ əŬɘ Űɞɜ ŬɛŮɟɘəŬɜɘəɧ ɗŮůɛɧ Űɞɡ promissory estoppel ɓɚ. N. Nedzel, A 

Comparative Study of Good Faith, Fair Dealing, and Precontractual Liability, ů. 153-154 
222 Principles (2010), Ɏɟɗɟ. 2.1.15, ůɢɧɚ. 2 

http://www.wipo.int/edocs/lexdocs/laws/en/cn/cn137en.pdf
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ˊɟɧəŮɘŰŬɘ ɜŬ əŬŰŬɟŰɘůŰŮɑ. ɇɡɢɧɜ ŬɓŮɓŬɘɧŰɖŰŬ ɤɠ ˊɟɞɠ Űɖɜ Ůɝɏɚɘɝɖ əŬɘ Űɞ 

ŬˊɞŰɏɚŮůɛŬ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ ŭŮɜ ŮɛˊɑˊŰŮɘ ůŰɞ ˊɟŬɔɛŬŰɘəɧ Űɞɡ Ɏɟɗɟɞɡ 2.1.15 

ˊŬɟ. 2. ũɘŬ Űɞɜ ɚɧɔɞ ŬɡŰɧ, ˊŬɟɎɚɚɖɚŮɠ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ ŭŮɜ ůŰɞɘɢŮɘɞɗŮŰɞɨɜ 

ŬɡŰɞŰŮɚɩɠ əŬəɧˊɘůŰɖ ůɡɛˊŮɟɘűɞɟɎ əŬŰɎ Űɞ ˊɟɞůɡɛɓŬŰɘəɧ ůŰɎŭɘɞ, əŬɗɧůɞɜ ɖ 

Ůɝɏɚɘɝɖ əŬɘ Űɞ ŬˊɞŰɏɚŮůɛŬ ŰɞɡɚɎɢɘůŰɞɜ Űɖɠ ɛɑŬɠ Ůɝ ŬɡŰɩɜ ɗŬ ŮɑɜŬɘ ˊɎɜŰɞŰŮ 

ŬɓɏɓŬɘŬ
223
. ȼ ŭɧɚɘŬ Ŭˊɞůɘɩˊɖůɖ, ɤůŰɧůɞ, Űɖɠ ŭŮɨŰŮɟɖɠ, ˊŬɟŬɚɚɐɚɤɠ 

ŭɘŮɜŮɟɔɞɨɛŮɜɖɠ ŭɘŬˊɟŬɔɛɎŰŮɡůɖɠ, ŮɜŭɏɢŮŰŬɘ ɜŬ ŮɛˊɑˊŰŮɘ ůŰɞ ɟɡɗɛɘůŰɘəɧ ˊŮŭɑɞ Űɖɠ 

ˊŬɟ. 2 Űɞɡ Ɏɟɗɟɞɡ 2.1.15
224

. ɓ) ȼ ŬɘűɜɑŭɘŬ (abruptly) ŭɘŬəɞˊɐ Űɤɜ 

ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ, ɢɤɟɑɠ Űɖ ůɡɜŭɟɞɛɐ ŭɘəŬɘɞɚɞɔɖɛɏɜɖɠ ŬɘŰɑŬɠ (without 

justification), ůŰɞɘɢŮɘɞɗŮŰŮɑ əŬəɧˊɘůŰɖ ůɡɛˊŮɟɘűɞɟɎ əŬŰɎ Űɘɠ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ, ɡˊɧ 

Űɖɜ ˊɟɞɦˊɧɗŮůɖ ɧŰɘ Űɞ ɏŰŮɟɞ ɛɏɟɞɠ ŮˊɏŭŮɘɝŮ ŭɘəŬɘɞɚɞɔɖɛɏɜɖ ŮɛˊɘůŰɞůɨɜɖ ɤɠ ˊɟɞɠ 

Űɖɜ əŬŰɎɟŰɘůɖ Űɖɠ ůɨɛɓŬůɖɠ
225

. ȼ ŮɛˊɘůŰɞůɨɜɖ Űɞɡ ɏŰŮɟɞɡ ůɡɜŬɚɚŬůůɞɛɏɜɞɡ ůŰɖɜ 

ɞɟɘůŰɘəɐ əŬŰɎɟŰɘůɖ Űɖɠ ůɨɛɓŬůɖɠ əɟɑɜŮŰŬɘ ŬɜŰɘəŮɘɛŮɜɘəɎ (objective test): əɟɘŰɐɟɘɞ 

ŬˊɞŰŮɚŮɑ ɖ Ůɨɚɞɔɖ ˊŮˊɞɑɗɖůɖ Űɞɡ ɕɖɛɘɤɗɏɜŰɞɠ ɧŰɘ, ɡˊɧ Űɘɠ ůɡɔəŮəɟɘɛɏɜŮɠ ůɡɜɗɐəŮɠ 

əŬɘ ɚŬɛɓŬɜɞɛɏɜɤɜ ɡˊɧɣɖ ŬűŮɜɧɠ Űɖɠ ůɡɛˊŮɟɘűɞɟɎɠ əŬɘ ŬűŮŰɏɟɞɡ Űɤɜ 

ˊɟɞůɡɛɓŬŰɘəɩɜ ŭɖɚɩůŮɤɜ Űɞɡ ɕɖɛɘɩůŬɜŰɞɠ, ɖ ůɨɛɓŬůɖ ŬɜŬɛɏɜŮŰŬɘ ɛŮ ɓŮɓŬɘɧŰɖŰŬ 

ɜŬ əŬŰŬɟŰɘůŰŮɑ (ɞbjective standard of reasonableness)
226

 əŬɘ ɔ) ȼ ŬˊɞəɎɚɡɣɖ ɐ ɖ 

ˊɟɞɠ ɑŭɘɞ ɧűŮɚɞɠ ɢɟɐůɖ ŮɛˊɘůŰŮɡŰɘəɩɜ ˊɚɖɟɞűɞɟɘɩɜ ˊɞɡ ŰŬ ɛɏɟɖ, ůŰɞ ˊɚŬɑůɘɞ Űɤɜ 

ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ, ŮɛˊɘůŰŮɨŰɖəŬɜ ɛŮŰŬɝɨ Űɞɡɠ
227

.  

 

50. ɇɞ ɛɏɟɞɠ ˊɞɡ ŮˊɏŭŮɘɝŮ əŬəɧˊɘůŰɖ ůɡɛˊŮɟɘűɞɟɎ əŬŰɎ Űɞ ůŰɎŭɘɞ Űɤɜ 

ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ ɞűŮɑɚŮɘ Ŭˊɞɕɖɛɑɤůɖ, ŬɜŮɟɢɧɛŮɜɖ ůŰɞ ɨɣɞɠ Űɞɡ ŬɟɜɖŰɘəɞɨ 

ŭɘŬűɏɟɞɜŰɞɠ əŬɘ ˊŮɟɘɚŬɛɓɎɜɞɡůŬ, ŬűŮɜɧɠ Űɖ ɗŮŰɘəɐ ɕɖɛɑŬ (ɏɝɞŭŬ əŬŰɎ Űɖ ŭɘɎɟəŮɘŬ 

Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ) əŬɘ ŬűŮŰɏɟɞɡ Űɞ Űɡɢɧɜ ŭɘŬűɡɔɧɜ əɏɟŭɞɠ
228
. ȾŬŰô Ŭɟɢɐɜ, 

ŬˊɞəŬŰɎůŰŬůɖ Űɞɡ ɗŮŰɘəɞɨ ŭɘŬűɏɟɞɜŰɞɠ ŭŮɜ ŮˊɘŰɟɏˊŮŰŬɘ
229
. ɀɧɜɞ ůŰɖɜ ˊŮɟɑˊŰɤůɖ 

                                                
223 Hans van Houtte, The UNIDROIT Principles of International Commercial Contracts, ů. 5 
224 ȸɚ. ůɢŮŰ. ICSYD ŬˊɧűŬůɖ Űɖɠ 06.01.1988, Mine v. Guinea, (Yb Comm Arb 1989. 82-87) 
225 Principles (2010), Ɏɟɗɟ. 2.1.15, ůɢɧɚ. 3Ŀ ȼ ŬɛŮɟɘəŬɜɘəɐ ɗŮɤɟɑŬ əɎɜŮɘ ůŮ ŬɡŰɐ Űɖɜ ˊŮɟɑˊŰɤůɖ ɚɧɔɞ 

ɔɘŬ çpoint of no returnè.  
226 ɇɞ Ůɜ ɚɧɔɤ əɟɘŰɐɟɘɞ ŬˊɞŰŮɚŮɑ ŮɘŭɘəɧŰŮɟɖ Ůəŭɐɚɤůɖ Űɤɜ ŮˊɘŰŬɔɩɜ Űɖɠ əŬɚɐɠ ˊɑůŰɖɠ (good faith, 

fair dealing) ůŰɞ ˊɚŬɑůɘɞ Űɤɜ ȷɟɢɩɜ. ɇɞ ŭɘəŬɘɞŭɞŰɘəɧ ɧɟɔŬɜɞ ˊɞɡ ŮˊɘɚŬɛɓɎɜŮŰŬɘ Űɖɠ ŭɘŬűɞɟɎɠ 
ɞűŮɑɚŮɘ ɜŬ ŬɝɘɞɚɞɔɐůŮɘ Űɖ ůɡɛˊŮɟɘűɞɟɎ Űɤɜ ɛŮɟɩɜ ɛŮ əɟɘŰɐɟɘɞ Űɖɜ ŮˊɘŭŮɘəɜɡɧɛŮɜɖ ůɡɛˊŮɟɘűɞɟɎ Űɞɡ 

çůɡɜŮŰɞɨ ůɡɜŬɚɚŬůůɧɛŮɜɞɡè (reasonable person, reasonable man, Man on the Clapham omnibus). ũɘŬ 

ůɡɔəɟɘŰɘəɐ ˊŬɟɞɡůɑŬůɖ Űɞɡ ˊŬɟŬˊɎɜɤ əɟɘŰɖɟɑɞɡ ůŰɞ ŬɛŮɟɘəŬɜɘəɧ əŬɘ ɔŮɟɛŬɜɘəɧ ŭɑəŬɘɞ Űɤɜ 

ůɡɛɓɎůŮɤɜ ɓɚ. ɘŭɑɤɠ W. Joachim, The "Reasonable Man" in United States and German Commercial 

Law, ů. 341 Ů.́ 
227 Principles (2010), Ɏɟɗɟ. 2.1.16, ůɢɧɚ. 2 
228 Principles (2010), Ɏɟɗɟ. 2.1.15, ůɢɧɚ. 2Ŀ Hans van Houtte, The UNIDROIT Principles of 

International Commercial Contracts, ů. 6Ŀ  M. C. DobrilŁ, Unification of criteria for the assessment of 

good faith in negotiating contracts: from national to international through the intercession of the 

European experience, ů. 7 
229 M. Bonell, An International Restatement of Contract Law2, ů. 83 ůɖɛ. 145 ɧˊɞɡ əŬɘ ůɖɛŮɘɩɜŮɘ çAs 

to the amount of damages recoverable under precontractual liability, Art. 2.15(2) deliberately uses the 
term "losses" (as contrasted to "harm" as used in Art. 7.4.2 dealing with damages for non-

performance), so as to make it clear that the aggrieved party may in principle only recover the 

expenses incurred in the negotiations and be compensated for the lost opportunity to conclude another 

contract with a third person (so-called reliance or negative interest), but may not recover the profit 

which would have resulted had the original contract been concluded (so-called expectation or positive 

interest).è 

https://www.trans-lex.org/902000
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ůɡɛɓŬŰɘəɐɠ ɟɨɗɛɘůɖɠ ɛŮ ŬɜŰɘəŮɑɛŮɜɞ Űɖɜ ŬˊŬɘŰɞɡɛɏɜɖ əŬŰɎ Űɘɠ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ 

ůɡɛˊŮɟɘűɞɟɎ, ŭɨɜŬŰŬɘ ɜŬ Ŭɝɘɞˊɞɘɖɗɞɨɜ ɧɚŬ ŰŬ ɏɜɜɞɛŬ ɓɞɖɗɐɛŬŰŬ ˊɞɡ ˊɟɞɓɚɏˊɞɡɜ 

ɞɘ ȷɟɢɏɠ ŬɜŬűɞɟɘəɎ ɛŮ Űɖɜ ɛɖ ŮəŰɏɚŮůɖ Űɖɠ ůɨɛɓŬůɖɠ
230
. ȾŬŰô ŬɜŰɘůŰɞɘɢɑŬ ˊɟɞɠ ŰŬ 

ɘůɢɨɞɜŰŬ ůŰɞ ˊɚŬɑůɘɞ Űɤɜ ȺɡɟɤˊŬɥəɩɜ ȷɟɢɩɜ Űɞɡ ȹɘəŬɑɞɡ Űɤɜ ɆɡɛɓɎůŮɤɜ əŬɘ Űɞɡ 

ȺɡɟɤˊŬɥəɞɨ Ⱦɞɘɜɞɨ ɆɢŮŭɑɞɡ ȷɜŬűɞɟɎɠ, ɖ ˊŬɟɎɓŬůɖ Űɞɡ əŬɗɐəɞɜŰɞɠ ŮɢŮɛɨɗŮɘŬɠ əŬɘ 

ɖ ɢɟɐůɖ ŮɛˊɘůŰŮɡŰɘəɩɜ ˊɚɖɟɞűɞɟɘɩɜ, ˊŬɟɏɢŮɘ Űɖ ŭɡɜŬŰɧŰɖŰŬ ůŰɞ ɛɏɟɞɠ, Űɞɡ ɞˊɞɑɞɡ 

ɞɘ ŮɛˊɘůŰŮɡŰɘəɏɠ ˊɚɖɟɞűɞɟɑŮɠ ŭɘɏɟɟŮɡůŬɜ ɐ ŬɝɘɞˊɞɘɐɗɖəŬɜ əŬəɧˊɘůŰŬ, ɜŬ ŬɝɘɩůŮɘ ŰŬ 

ɞűɏɚɖ ˊɞɡ ŬˊɏəŰɖůŮ Űɞ ɛɏɟɞɠ ˊɞɡ ˊŬɟŬɓɑŬůŮ Űɞɜ Ůɜ ɚɧɔɤ əŬɗɐəɞɜ, ŬɜŮɝɎɟŰɖŰŬ Ŭˊɧ 

Űɖɜ ɨˊŬɟɝɖ ɕɖɛɑŬɠ
231

.  

 

2. ȼ ˊɟɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ əŬŰɎ Űɖ ɆɨɛɓŬůɖ Űɖɠ ȸɘɏɜɜɖɠ ɔɘŬ Űɖ ŭɘŮɗɜɐ ˊɩɚɖůɖ 

əɘɜɖŰɩɜ ˊɟŬɔɛɎŰɤɜ (Vienna Convention for the International Sale of Goods ï 

(CISG) 

51. ȼ ɆɨɛɓŬůɖ Űɖɠ ȸɘɏɜɜɖɠ ɔɘŬ Űɘɠ ŭɘŮɗɜŮɑɠ ˊɤɚɐůŮɘɠ əɘɜɖŰɩɜ ˊɟŬɔɛɎŰɤɜ (ɜ. 

2532/1997) ˊŮɟɘɏɢŮɘ əŬɜɧɜŮɠ ɞɡůɘŬůŰɘəɞɨ ŭɘəŬɑɞɡ, ɎɛŮůŬ ŮűŬɟɛɞůŰɏɞɡɠ ůŰŬ əɟɎŰɖ 

ɞ́ɡ ɏɢɞɡɜ ŮˊɘəɡɟɩůŮɘ Űɖɜ ŮűŬɟɛɞɔɐ Űɖɠ, ɞɘ ɞˊɞɑɞɘ ŬɜŰɘəŬɗɘůŰɞɨɜ Űɞ Ůɗɜɘəɧ ŭɑəŬɘɞ 

ŬɜŬűɞɟɘəɎ ɛŮ ůɡɛɓɎůŮɘɠ ˊɩɚɖůɖɠ əɘɜɖŰɩɜ, ˊɞɡ ŮɛˊɑˊŰɞɡɜ ůŰɞ ŬɜŰɘəŮɘɛŮɜɘəɧ ˊŮŭɑɞ 

ŮűŬɟɛɞɔɐɠ Űɖɠ ɆɨɛɓŬůɖɠ
232
. ȸŬůɘəɐ Ůˊɘŭɑɤɝɖ Űɖɠ ɆɨɛɓŬůɖɠ ŮɑɜŬɘ ɖ ŭɖɛɘɞɡɟɔɑŬ 

ɞɛɞɘɧɛɞɟűɞɡ ŭɘəŬɑɞɡ ŬɜŬűɞɟɘəɎ ɛŮ Űɘɠ ˊɤɚɐůŮɘɠ əɘɜɖŰɩɜ ˊɟŬɔɛɎŰɤɜ, ɛŮ ůəɞˊɧ Űɖɜ 

Ůɛˊɏŭɤůɖ ɓŮɓŬɘɧŰɖŰŬɠ əŬɘ ŬůűɎɚŮɘŬɠ ŭɘəŬɑɞɡ ůŰɘɠ ŭɘŮɗɜŮɑɠ Ůɛˊɞɟɘəɏɠ ůɡɜŬɚɚŬɔɏɠ, 

ŬˊɞɓɚɏˊɞɜŰŬɠ ůŰɖɜ ˊɟɞɩɗɖůɖ Űɞɡ ŭɘŮɗɜɞɨɠ Ůɛˊɞɟɑɞɡ. ȺɘŭɘəɧŰŮɟŬ, ɖ ɆɨɛɓŬůɖ, əŬŰô 

ŬɜŰɘůŰɞɘɢɑŬ ˊɟɞɠ Űɘɠ ˊɟɞɔŮɜɏůŰŮɟŮɠ ŬɡŰɐɠ ɆɡɛɓɎůŮɘɠ (Convention Relating to a 

Uniform Law on the International Sale of Goods ï ULIS, Convention Relating to a 

Uniform Law on the Formation of Contracts for the International Sale of Goods ï 

ULF), ŬˊɞůəɞˊŮɑ ůŰɖ ŭɖɛɘɞɡɟɔɑŬ ɛɑŬɠ çŭɘŮɗɜɞɨɠ ɞɘəɞɜɞɛɘəɐɠ ŰɎɝɖɠè ůŰɞ ˊŮŭɑɞ Űɤɜ 

ŭɘŮɗɜɩɜ Ůɛˊɞɟɘəɩɜ ůɡɜŬɚɚŬɔɩɜ, əŬɗɩɠ əŬɘ ɜŬ ˊŮɟɘɞɟɑůŮɘ, ŬűŮɜɧɠ Űɞ əɧůŰɞɠ əŬɘ 

ŬűŮŰɏɟɞɡ Űɞɜ əɑɜŭɡɜɞ, ˊɞɡ ůɡɜŮˊɎɔŮŰŬɘ ɔɘŬ Űɞɡɠ ŬɜŰɘůɡɛɓŬɚɚɞɛɏɜɞɡɠ ɖ ŮűŬɟɛɞɔɐ 

Űɤɜ ŮəɎůŰɞŰŮ ɡˊɞŭŮɘəɜɡɧɛŮɜɤɜ Ŭˊɧ Űɞɡɠ əŬɜɧɜŮɠ ůɨɔəɟɞɡůɖɠ ɞɡůɘŬůŰɘəɩɜ 

əŬɜɧɜɤɜ, ɛɏůɤ Űɖɠ ŮɘůŬɔɤɔɐɠ ɞɛɞɘɧɛɞɟűɤɜ əŬɘ ɞɡŭɏŰŮɟɤɜ əŬɜɧɜɤɜ ŬɜŬűɞɟɘəɎ ɛŮ 

Űɘɠ ŭɘŮɗɜŮɑɠ ˊɤɚɐůŮɘɠ əɘɜɖŰɩɜ. ɀɏůɤ Űɖɠ ɆɨɛɓŬůɖɠ, ŰŬ ŬɜŰɘůɡɛɓŬɚɚɧɛŮɜŬ ɛɏɟɖ 

ɔɜɤɟɑɕɞɡɜ Ůə Űɤɜ ˊɟɞŰɏɟɤɜ, ɧŰɘ ɖ Ůˊɑŭɘəɖ ɏɜɜɞɛɖ ůɢɏůɖ, ŮɛˊɑˊŰɞɜŰŬɠ ůŰɞ 

ŬɜŰɘəŮɘɛŮɜɘəɧ ˊŮŭɑɞ ŮűŬɟɛɞɔɐɠ Űɖɠ, ɏɚəŮɘ ůŮ ŮűŬɟɛɞɔɐ ɏɜŬ ůɨɜɞɚɞ ɞɛɞɘɧɛɞɟűɤɜ 

əŬɜɧɜɤɜ, ɘəŬɜɩɜ ɜŬ ŮɝɡˊɖɟŮŰɐůɞɡɜ ŰŬ ŬɜŰɘəɟɞɡɧɛŮɜŬ ůɡɛűɏɟɞɜŰŬ Űɤɜ ɛŮɟɩɜ, ɛŮ 

Űɞɜ ˊɚɏɞɜ ŬˊɞŰŮɚŮůɛŬŰɘəɧ Űɟɧˊɞ
233
. ȾŬŰɎ ŰɞɨŰɞ, ɖ ɚŮɘŰɞɡɟɔɑŬ Űɖɠ ɆɨɛɓŬůɖɠ ŮɑɜŬɘ 

ˊŬɟŮɛűŮɟɐɠ ˊɟɞɠ Űɖ ɚŮɘŰɞɡɟɔɎ Űɤɜ ȷɟɢɩɜ Űɤɜ ȹɘŮɗɜɩɜ Ⱥɛˊɞɟɘəɩɜ ɆɡɛɓɎůŮɤɜ  - 

                                                
230 Principles (2010), Ɏɟɗɟ. 2.1.15, ůɢɧɚ. 2Ŀ ȷɜŰɑůŰɞɘɢŮɠ ɞɘ ɚɨůŮɘɠ ůŰɞ ˊɚŬɑůɘɞ Űɤɜ ȷɟɢɩɜ PECL əŬɘ 

ůŰɞ Ⱦɞɘɜɧ ɄɚŬɑůɘɞ ȷɜŬűɞɟɎɠ. 
231 Principles (2010), Ɏɟɗɟ. 2.1.16, ůɢɧɚ. 3 
232 ȸɚ. ůɢŮŰ. ȾɞɟɜɖɚɎəɖɠ, ȼ ŬɗɏŰɖůɖ Űɖɠ ŬɛűɞŰŮɟɞɓŬɟɞɨɠ ůɨɛɓŬůɖɠ, ů. 237 Ůˊ.Ŀ ɁɘəɞɚŬȶŭɖɠ, ȼ 
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ˊɤɚɐůŮɘɠ əɘɜɖŰɩɜ, ɉɟȽȹ 2, ů. 886 Ůˊ.Ŀ  
233 L. Spagnolo, Opening Pandora's Box: Good Faith and Precontractual Liability in the CISG, ů. 161 

Ů.́Ŀ J. Honnold, Uniform Law for International Sales under the 1980 United Nations Convention, 

1991, ů. 48Ŀ Goderre, International Negotiations Gone Sour: Precontractual Liability under the United 

Nations Sales Convention, ů. 258 Ů.́ 
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UNIDROIT Principles, ˊɟɞɤɗŮɑ ŭŮ ˊŬɟɎɚɚɖɚŬ ɏɜŬɜ çɘŭŬɜɘəɧ ůɡɛɓɘɓŬůɛɧè (ideal 

compromise)
234

 ɛŮŰŬɝɨ Űɤɜ Ůɗɜɘəɩɜ ŭɘəŬɑɤɜ Űɤɜ əɟŬŰɩɜ ˊɞɡ ŮˊɘəɨɟɤůŬɜ Űɖ 

ɆɨɛɓŬůɖ, əŬɗɩɠ əŬɘ ɛŮŰŬɝɨ Űɤɜ ɚɨůŮɤɜ Űɞɡ Common Law əŬɘ Űɖɠ ɞɘəɞɔɏɜŮɘŬɠ 

ŭɘəŬɑɤɜ Űɖɠ ɖˊŮɘɟɤŰɘəɐɠ Ⱥɡɟɩˊɖɠ. 

 

52. ɀɞɚɞɜɧŰɘ ɖ ɆɨɛɓŬůɖ ˊŮɟɘɏɢŮɘ ɚŮˊŰɞɛŮɟŮɑɠ ŭɘŬŰɎɝŮɘɠ ŬɜŬűɞɟɘəɎ ɛŮ Űɖ ůɨɜŬɣɖ 

Űɖɠ ůɨɛɓŬůɖɠ ˊɩɚɖůɖɠ (ɓɚ. ɎɟɗɟŬ 14 Ůˊ.), ůŮ əŬɜɏɜŬ ůɖɛŮɑɞ ŬɡŰɐɠ ŭŮɜ ˊŮɟɘɚŬɛɓɎɜŮɘ 

Ůɘŭɘəɐ ɟɨɗɛɘůɖ ŬɜŬűɞɟɘəɎ ɛŮ Űɖɜ Ůɡɗɨɜɖ Ŭˊɧ Űɘɠ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ. ȷɜŰɑɗŮŰŬ, ɖ 

Ůɡɗɨɜɖ Ŭˊɧ Űɘɠ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ ůɨɛűɤɜŬ ɛŮ Űɖ ɆɨɛɓŬůɖ, ůɡɜɘůŰɎ Ůɝɧɢɤɠ 

ŬɛűɘɚŮɔɧɛŮɜɞ ɕɐŰɖɛŬ, ůɡůɢŮŰɘɕɧɛŮɜɞ əŬŰɎ ɓɎůɖ ɛŮ Űɖ ɚŮɘŰɞɡɟɔɑŬ əŬɘ Űɞ ɟɧɚɞ ˊɞɡ  

əŬɚŮɑŰŬɘ ɜŬ ŭɘŬŭɟŬɛŬŰɑůŮɘ ɖ Ŭɟɢɐ Űɖɠ əŬɚɐɠ ˊɑůŰɖɠ ůŰɞ ˊɚŬɑůɘɞ ŬɡŰɐɠ. 

ɆɡɔəŮəɟɘɛɏɜŬ, ɐŭɖ Ŭˊɧ Űɘɠ ˊɟɞˊŬɟŬəŮɡŬůŰɘəɏɠ ŮɟɔŬůɑŮɠ ɔɘŬ Űɖ ɗɏůɖ ůŮ ɘůɢɨ Űɖɠ 

ɆɨɛɓŬůɖɠ, ˊŬɟŬŰɖɟɐɗɖəŮ ŭɘɎůŰŬůɖ ŬˊɧɣŮɤɜ ŬɜŬűɞɟɘəɎ ɛŮ Űɞ ˊŮɟɘŮɢɧɛŮɜɞ, Űɖ 

ɚŮɘŰɞɡɟɔɑŬ əŬɘ Űɖɜ ŬɜŬɔəŬɘɧŰɖŰŬ ɗɏůˊɘůɖɠ Ůɘŭɘəɐɠ ŭɘɎŰŬɝɖɠ, ˊɞɡ ɡˊɞɢɟŮɩɜŮɘ Űɖɜ 

Ůəˊɚɐɟɤůɖ Űɤɜ ɡˊɞɢɟŮɩůŮɤɜ ˊɞɡ ˊɟɞəɨˊŰɞɡɜ ɛŮŰŬɝɨ Űɤɜ ɛŮɟɩɜ ɛŮ ɔɜɩɛɞɜŬ Űɖɜ 

Ŭɟɢɐ Űɖɠ əŬɚɐɠ ˊɑůŰɖɠ
235

. ɈˊɞůŰɖɟɑɢɗɖəŮ ůɢŮŰɘəɩɠ, ɧŰɘ ɡˊɏɟ Űɖɠ ɡɘɞɗɏŰɖůɖɠ Űɖɠ 

Ŭɟɢɐɠ Űɖɠ əŬɚɐɠ ˊɑůŰɖɠ ůŰɞ əŮɑɛŮɜɞ Űɖɠ ɆɨɛɓŬůɖɠ, ůɡɜɖɔɞɟɞɨɜ ɖ ŭɘŮɗɜɐɠ Ŭˊɞŭɞɢɐ 

Űɖɠ ůŰɞ əŮɑɛŮɜɞ ŬůŰɘəɩɜ ɐ Ɏɚɚɤɜ Ůɛˊɞɟɘəɩɜ ɜɧɛɤɜ əɟŬŰɩɜ, Ůəˊɟɧůɤˊɞɘ Űɤɜ 

ɞˊɞɑɤɜ ůɡɛɛŮŰŮɑɢŬɜ ůŰɘɠ ˊɟɞˊŬɟŬůəŮɡŬůŰɘəɏɠ ŮɟɔŬůɑŮɠ, ɖ ˊŮɟŬɘŰɏɟɤ ɜɞɛɞɚɞɔɘŬəɐ 

ŮɝŮɘŭɑəŮɡůɖ Űɤɜ ɕɖŰɖɛɎŰɤɜ ˊɞɡ ɎˊŰɞɜŰŬɘ Űɖɠ ŮɟɛɖɜŮɑŬɠ əŬɘ ŮűŬɟɛɞɔɐɠ Űɖɠ Ůɜ ɚɧɔɤ 

Ŭɟɢɐɠ əŬɘ əŬŰô ŬˊɞŰɏɚŮůɛŬ ɖ Ůɛˊɏŭɤůɖ ɞɛɞɘɞɛɞɟűɑŬɠ ɤɠ ˊɟɞɠ Űɘɠ ŭɞɗŮɑůŮɠ ɚɨůŮɘɠ 

əŬɘ Űɏɚɞɠ, ɖ ɛɏůɤ Űɖɠ ŬɧɟɘůŰɖɠ ɜɞɛɘəɐɠ ɏɜɜɞɘŬɠ Űɖɠ əŬɚɐɠ ˊɑůŰɖɠ ɡɘɞɗɏŰɖůɖ əŬɘ 

ŮűŬɟɛɞɔɐ ɚɞɘˊɩɜ ɔŮɜɘəɩɜ Ŭɟɢɩɜ ˊɞɡ ɢŬɟŬəŰɖɟɑɕɞɡɜ Űɞ ŭɘŮɗɜɏɠ Ůɛˊɧɟɘɞ
236

. 

ȷɜŰɑɗŮŰŬ, ɤɠ ŮˊɘɢŮɘɟɐɛŬŰŬ əŬŰɎ Űɖɠ ɟɖŰɐɠ ɡɘɞɗɏŰɖůɐɠ, ˊɟɞŰɎɗɖəŬɜ ɞ Ŭűɖɟɖɛɏɜɞɠ 

əŬɘ ŮɝŬɘɟŮŰɘəɎ ɡˊɞəŮɘɛŮɜɘəɧɠ ɢŬɟŬəŰɐɟŬɠ Űɖɠ, ɞ ɞˊɞɑɞɠ əŬɘ ɗŬ ɞŭɖɔɞɨůŮ 

ŬɜŬˊɧűŮɡəŰŬ ůŮ ŭɘŬűɞɟŮŰɘəɏɠ ɜɞɛɞɚɞɔɘŬəɏɠ ɚɨůŮɘɠ Űɤɜ Ůˊɑ ɛɏɟɞɡɠ əɟŬŰɩɜ, ɛŮ 

ŬˊɞŰɏɚŮůɛŬ Űɞɜ əŬŰŬəŮɟɛŬŰɘůɛɧ Űɞɡ ŮˊɘŭɘɤəɧɛŮɜɞɡ ɞɛɞɘɧɛɞɟűɞɡ ɢŬɟŬəŰɐɟŬ Űɤɜ 

ɟɡɗɛɑůŮɤɜ Űɖɠ ɆɨɛɓŬůɖɠ. Ⱥˊɘˊɚɏɞɜ, ɖ ɡɘɞɗɏŰɖůɖ Űɖɠ Ŭɟɢɐɠ Űɖɠ əŬɚɐɠ ˊɑůŰɖɠ ɢɤɟɑɠ 

ůŬűɐ ˊɟɞůŭɘɞɟɘůɛɧ Űɤɜ ůɡɜŮˊŮɘɩɜ ˊɞɡ ŮˊɎɔŮŰŬɘ ɖ ˊŬɟŬɓɑŬůɐ Űɖɠ, ɗŬ ɞŭɖɔɞɨůŮ, 

əŬŰɎ Űɞɡɠ ɡˊɞůŰɖɟɘəŰɏɠ Űɖɠ ɗɏůɖɠ ŬɡŰɐɠ, ůŮ ɏɜŰɞɜɖ ŬɜɞɛɞɘɞɔɏɜŮɘŬ, ŭŮŭɞɛɏɜɞɡ ɧŰɘ ŰŬ 

ŮɗɜɘəɎ ŭɘəŬůŰɐɟɘŬ ɗŬ ɏŭɘɜŬɜ ɚɨůŮɘɠ ŬɜɎɚɞɔŬ ɛŮ Űɞ ŭɑəŬɘɞ Űɞɡ ŭɘəɎɕɞɜŰɞɠ ŭɘəŬůŰɐ. Ƀ 

ŰŮɚɘəɧɠ ůɡɛɓɘɓŬůɛɧɠ Űɤɜ ŭɨɞ ˊŬɟŬˊɎɜɤ ŬɜŰɑɗŮŰɤɜ ŬˊɧɣŮɤɜ, ɞŭɐɔɖůŮ ůŰɖ ŭɘɎŰŬɝɖ 

Űɖɠ ˊŬɟ. 1 Űɞɡ Ɏɟɗɟɞɡ 7 Űɖɠ ɆɨɛɓŬůɖɠ, ůɨɛűɤɜŬ ɛŮ Űɞ ɞˊɞɑŬ çũɘŬ Űɖɜ ŮɟɛɖɜŮɑŬ Űɖɠ 

                                                
234 F. Diedrich, Maintaining Uniformity in International Uniform Law via Autonomous Interpretation: 

Software Contracts and the CISG, ů. 303, 305  
235 ȸɚ. ŮɔɔɨŰŮɟŬ, L. Spagnolo, Opening Pandora's Box: Good Faith and Precontractual Liability in the 

CISG, ů. 267 Ů.́Ŀ Goderre, International Negotiations Gone Sour: Precontractual Liability under the 

United Nations Sales Convention, ů. 258 Ů.́Ŀ S. Gil-Wallin, Liability Under Pre-contractual 

Agreements and Their Application Under Colombian Law and the CISG, Ä3, ȷ.Ŀ ɁɘəɞɚŬȶŭɖɠ, ȼ 

ůɖɛŬůɑŬ Űɖɠ əŬɚɐɠ ˊɑůŰɖɠ əŬɘ ɖ ˊɟɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ əŬŰɎ Űɖ ɆɨɛɓŬůɖ Űɖɠ ȸɘɏɜɜɖɠ ɔɘŬ Űɘɠ ŭɘŮɗɜŮɑɠ 
ˊɤɚɐůŮɘɠ əɘɜɖŰɩɜ, ɉɟȽȹ 2, ů. 889 Ů.́ 
236 ȸɚ. ŮɔɔɨŰŮɟŬ ůɡɜɞˊŰɘəɐ ˊŬɟɞɡůɑŬůɖ Űɤɜ ůɢŮŰɘəɩɜ ŮˊɘɢŮɘɟɖɛɎŰɤɜ ůŮ Lisa Spagnolo, Opening 

Pandora's Box: Good Faith and Precontractual Liability in the CISG, ů. 267 Ů.́Ŀ Goderre, International 

Negotiations Gone Sour: Precontractual Liability under the United Nations Sales Convention, ů. 258 

Ů.́Ŀ ɁɘəɞɚŬȶŭɖɠ, ȼ ůɖɛŬůɑŬ Űɖɠ əŬɚɐɠ ˊɑůŰɖɠ əŬɘ ɖ ˊɟɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ əŬŰɎ Űɖ ɆɨɛɓŬůɖ Űɖɠ 

ȸɘɏɜɜɖɠ ɔɘŬ Űɘɠ ŭɘŮɗɜŮɑɠ ˊɤɚɐůŮɘɠ əɘɜɖŰɩɜ, ɉɟȽȹ 2, ů. 889-890 
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ˊŬɟɞɨůŬɠ ɆɨɛɓŬůɖɠ ɚŬɛɓɎɜɞɜŰŬɘ ɡˊɧɣɖ ɞ ŭɘŮɗɜɐɠ ɢŬɟŬəŰɐɟŬɠ Űɖɠ, əŬɗɩɠ əŬɘ ɖ 

ŬɜɎɔəɖ ɜŬ ˊɟɞɤɗɖɗŮɑ ɖ ɞɛɞɘɧɛɞɟűɖ ŮűŬɟɛɞɔɐ Űɖɠ əŬɘ ɖ ŭɘŬůűɎɚɘůɖ Űɖɠ əŬɚɐɠ ˊɑůŰɖɠ 

ůŰɞ ŭɘŮɗɜɏɠ Ůɛˊɧɟɘɞè. ȾŬŰô ŮˊɏəŰŬůɖ, ůŰɞ ˊɚŬɑůɘɞ Űɖɠ ɆɨɛɓŬůɖɠ, ɖ Ŭɟɢɐ Űɖɠ əŬɚɐɠ 

ˊɑůŰɖɠ ŭŮɜ ůɡɜɘůŰɎ ɎɛŮůɖ ˊɖɔɐ ɡˊɞɢɟŮɩůŮɤɜ Űɤɜ ɛŮɟɩɜ, ŬɚɚɎ əɟɘŰɐɟɘɞ, ůɨɛűɤɜŬ 

ɛŮ Űɞ ɞˊɞɑɞ ŮɟɛɖɜŮɨɞɜŰŬɘ ɞɘ ɡˊɧɚɞɘˊŮɠ ŭɘŬŰɎɝŮɘɠ Űɖɠ əŬɘ ɏɛɛŮůŬ ɛɧɜɞ əɟɘŰɐɟɘɞ Űɖɠ 

ůɡɛˊŮɟɘűɞɟɎɠ Űɤɜ ŬɜŰɘůɡɛɓŬɚɚɞɛɏɜɤɜ, ůŰɞ ɛɏŰɟɞ ˊɞɡ ɛɏůɤ Űɖɠ əŬɚɧˊɘůŰɖɠ 

ŮɟɛɖɜŮɑŬɠ Űɤɜ ůɢŮŰɘəɩɜ ŭɘŬŰɎɝŮɤɜ, ɖ Űɡɢɧɜ əŬəɧˊɘůŰɖ ůɡɛˊŮɟɘűɞɟɎ Űɞɡ ɛɏɟɞɡɠ, ɗŬ 

ɚŬɛɓɎɜŮŰŬɘ ɡˊɧɣɖ ɤɠ ˊɟɞɠ Űɖɜ ɑŭɟɡůɖ Űɖɠ Ůɡɗɨɜɖɠ əŬɘ Űɖɜ Ůˊɘɓɞɚɐ Űɤɜ Ůɜɜɧɛɤɜ 

ůɡɜŮˊŮɘɩɜ
237

. 

 

53. ȷɜŰɑůŰɞɘɢɖ ˊɟɞɠ Űɖɜ ˊɟɞɓɚɖɛŬŰɘəɐ Űɖɠ əŬɚɐɠ ˊɑůŰɖɠ ŮɑɜŬɘ əŬɘ ɖ ɡɘɞɗɏŰɖůɖ ɐ ɛɖ 

Űɖɠ Ůɡɗɨɜɖɠ Ŭˊɧ Űɘɠ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ. ȾŬŰɎ Űɘɠ ˊɟɞˊŬɟŬůəŮɡŬůŰɘəɏɠ ŮɟɔŬůɑŮɠ, 

Ůəˊɟɧůɤˊɞɘ Űɖɠ ȽŰŬɚɑŬɠ əŬɘ Űɖɠ ũŮɟɛŬɜɑŬɠ ŮɘůɖɔɐɗɖəŬɜ Űɖɜ ŮˊɏəŰŬůɖ Űɤɜ ŮˊɘŰŬɔɩɜ 

Űɖɠ əŬɚɐɠ ˊɑůŰɖɠ əŬŰɎ Űɖ ŭɘɎɟəŮɘŬ Űɞɡ ˊɟɞůɡɛɓŬŰɘəɞɨ ůŰŬŭɑɞɡ.  ȺɘŭɘəɧŰŮɟŬ, ɖ 

ũŮɟɛŬɜɘəɐ ȹɖɛɞəɟŬŰɑŬ əŬŰɏɗŮůŮ ˊɟɧŰŬůɖ ɟɖŰɐɠ ŮɘůŬɔɤɔɐɠ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ 

Ůɡɗɨɜɖɠ ůŰɞ corpus Űɤɜ ŭɘŬŰɎɝŮɤɜ Űɖɠ ɆɨɛɓŬůɖɠ, ɡˊɧ Űɖ ɛɞɟűɐ ɔŮɜɘəɐɠ ɟɐŰɟŬɠ, 

ůɨɛűɤɜŬ ɛŮ Űɖɜ ɞˊɞɑŬ çWhere in the course of the preliminary negotiations or the 

formation of a contract a party fails in his duty to take reasonable care, the other 

party is entitled to claim compensation for his expensesè
238

. ȼ ˊɟɧŰŬůɖ ŬɡŰɐ, ŭŮɜ 

ˊŮɟɘŮɚɐűɗɖ ůŰɞ ŰŮɚɘəɧ əŮɑɛŮɜɞ, ɚɧɔɤ ŬɜŰɘŭɟɎůŮɤɜ Űɤɜ Ůəˊɟɞůɩˊɤɜ Űɤɜ ɢɤɟɩɜ Űɞɡ 

ȾɞɘɜɞŭɘəŬɑɞɡ
239
. ɆŰɞ ˊɚŬɑůɘɞ ŬɡŰɧ əŬɘ Ůɜ ŬɜŬűɞɟɎ ˊɟɞɠ Űɖɜ ˊɟɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ, ɖ 

ɆɨɛɓŬůɖ ŭŮɜ ɚŬɛɓɎɜŮɘ ůŬűɐ ɗɏůɖ. ɆŰɖ ɜɞɛɘəɐ űɘɚɞɚɞɔɑŬ, ɏɢɞɡɜ, ŮɜŰɞɨŰɞɘɠ, 

ɡˊɞůŰɖɟɘɢɗŮɑ ɞɘ ŬəɧɚɞɡɗŮɠ ŬˊɧɣŮɘɠ: Ŭ) ȼ ɆɨɛɓŬůɖ ŮˊɘɓɎɚɚŮɘ ůŰŬ ɛɏɟɖ ɡˊɞɢɟɏɤůɖ 

əŬɚɧˊɘůŰɖɠ ůɡɛˊŮɟɘűɞɟɎɠ əŬŰɎ Űɘɠ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ, ɖ ɞˊɞɑŬ ŬˊɞŰɡˊɩɜŮŰŬɘ ɟɖŰɎ 

ůŰɖ ŭɘɎŰŬɝɖ Űɞɡ Ɏɟɗɟɞɡ 7 ˊŬɟ.1, ɧɢɘ, ɤůŰɧůɞ ɎɛŮůŬ, ŬɚɚɎ ɛɏůɤ Űɖɠ ŮɟɛɖɜŮɑŬɠ Űɤɜ 

ůɢŮŰɘəɩɜ ŭɘŬŰɎɝŮɤɜ Ůə ɛɏɟɞɡɠ Űɞɡ ŭɘəɎɕɞɜŰɞɠ ŭɘəŬůŰɐ
240

. ɓ) ȼ ˊɟɞůɡɛɓŬŰɘəɐ 

Ůɡɗɨɜɖ ůŰɞ ˊɚŬɑůɘɞ Űɖɠ ɆɨɛɓŬůɖɠ, ŮɛˊɑˊŰŮɘ ůŰɞ ŬɜŰɘəŮɘɛŮɜɘəɧ ˊŮŭɑɞ ŮűŬɟɛɞɔɐɠ Űɖɠ, 

ŬɚɚɎ ɖ ˊŬɟ. 1 Űɞɡ Ɏɟɗɟɞɡ 7 ŭŮɜ ŮˊɘɓɎɚɚŮɘ ɟɖŰɎ ůŰŬ ɛɏɟɖ ɡˊɞɢɟɏɤůɖ əŬɚɧˊɘůŰɖɠ 

ŭɘŬˊɟŬɔɛɎŰŮɡůɖɠ. ȾŬŰô ŮˊɏəŰŬůɖ, Űɧůɞ ɞɘ ˊɟɞɦˊɞɗɏůŮɘɠ Űɖɠ Ůɡɗɨɜɖɠ ɧůɞ əŬɘ ɞɘ 

ɏɜɜɞɛŮɠ ůɡɜɏˊŮɘŮɠ, ůɡɜɘůŰɞɨɜ çŮůɤŰŮɟɘəɧ əŮɜɧè Űɖɠ ɆɨɛɓŬůɖɠ, əŬɚɡˊŰɧɛŮɜɞ əŬŰɎ 

Űɖɜ ˊŬɟ. 2 Űɞɡ Ɏɟɗɟɞɡ 7, ɛɏůɤ ŬɜŬɔɤɔɐɠ ůŮ ɔŮɜɘəɏɠ Ŭɟɢɏɠ, ůŰɘɠ ɞˊɞɑŮɠ ɖ ɆɨɛɓŬůɖ 

                                                
237 ɁɘəɞɚŬȶŭɖɠ, ȼ ůɖɛŬůɑŬ Űɖɠ əŬɚɐɠ ˊɑůŰɖɠ əŬɘ ɖ ˊɟɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ əŬŰɎ Űɖ ɆɨɛɓŬůɖ Űɖɠ 

ȸɘɏɜɜɖɠ ɔɘŬ Űɘɠ ŭɘŮɗɜŮɑɠ ˊɤɚɐůŮɘɠ əɘɜɖŰɩɜ, ɉɟȽȹ 2, ů. 890-891Ŀ ȼ Ɏˊɞɣɖ ŬɡŰɐ űŬɑɜŮŰŬɘ ɜŬ əŮɟŭɑɕŮɘ 

ůɡɜŮɢɩɠ ɏŭŬűɞɠ, ɓɚ. ůɢŮŰ. Űɘɠ ŬˊɞűɎůŮɘɠ Renard Constr. (ME) Ltd. v. Minister for Public 

Works (1992) 26 N.S.W.L.R. 234, 234-83 (Austl.) əŬɘ ARL Bri Production "Bonaventure" v. Societe 

Pan African Export, CA Grenoble, February 22, 1995 əŬŰɎ ˊŬɟŬˊɞɛˊɐ Ŭˊɧ Goderre, International 

Negotiations Gone Sour: Precontractual Liability under the United Nations Sales Convention, ů. 275 

Ůˊ., ɧˊɞɡ ɖ əŬɚɐ ˊɑůŰɖ ŬɜŰɘɛŮŰɤˊɑɕŮŰŬɘ ɤɠ Ŭɟɢɐ Űɖɠ ɆɨɛɓŬůɖɠ, ɘəŬɜɐ ɜŬ ŮˊɘɓɎɚɚŮɘ ůɡɔəŮəɟɘɛɏɜŮɠ 

ɡˊɞɢɟŮɩůŮɘɠ ůŰŬ ɛɏɟɖ.  
238 ȸɚ. ůɢŮŰ. L. Spagnolo, Opening Pandora's Box: Good Faith and Precontractual Liability in the 

CISG, ů. 272 
239 L. Spagnolo, Opening Pandora's Box: Good Faith and Precontractual Liability in the CISG, ů. 272 
240 Bonell, Formation of Contracts and Precontractual liability under the Vienna Convention of 

International Sale of Goods, ůŮ Formation of Contracts and Precontractual Liability, ICC Publ. Pub No. 

440/9, 1990, ů. 167-171Ŀ Silva/Ruiz, Some Remarks about  the 1980 Vienna Convention on Contracts 

for the International Sale of Goods ï Emphasis on Puerto Rico, ů. 137-141Ŀ Reinhart, Development of 

the Law for the International Sale of Goods, ů. 100 
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ůŰɖɟɑɕŮŰŬɘ. Ƀ ŭŮ ɟɧɚɞɠ Űɞɡ Ƚȹȹ Űɞɡ forum ŮɑɜŬɘ ůŮ əɎɗŮ ˊŮɟɑˊŰɤůɖ Ůˊɘəɞɡɟɘəɧɠ
241

. 

ɆŰɖɜ ˊŮɟɑˊŰɤůɖ ŬɡŰɐ, Űɞ əŮɜɧ Űɖɠ ɆɨɛɓŬůɖɠ ŭɨɜŬŰŬɘ ɜŬ ˊɚɖɟɤɗŮɑ əŬŰɎ ŰŬ 

ɞɟɘɕɧɛŮɜŬ ůŰɘɠ ȷɟɢɏɠ Unidroit, ɧˊɞɡ ɖ əŬɚɐ ˊɑůŰɖ ŮˊɘɓɎɚɚŮɘ ůŰŬ ɛɏɟɖ ɡˊɞɢɟŮɩůŮɘɠ 

ˊɟɞůŰŬůɑŬɠ əŬŰɎ Űɞ ˊɟɞůɡɛɓŬŰɘəɧ ůŰɎŭɘɞ, ɞɘ ŭŮ ůɡɜɏˊŮɘŮɠ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ 

Ůɡɗɨɜɖɠ ŰɡˊɞˊɞɘɞɨɜŰŬɘ ɟɖŰɎ
242

. ɔ) ȾŬŰɎ Űɖɜ ŮˊɘəɟŬŰɏůŰŮɟɖ, Űɏɚɞɠ, Ɏˊɞɣɖ
243

 ɖ 

ˊɟɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ ŭŮɜ ŮɛˊɑˊŰŮɘ ůŰɞ ˊŮŭɑɞ ŮűŬɟɛɞɔɐɠ Űɖɠ ɆɨɛɓŬůɖɠ, ůɡɜɘůŰɩɜŰŬɠ 

əŬŰɎ ŰɞɨŰɞ çŮɝɤŰŮɟɘəɧ əŮɜɧè, əŬɚɡˊŰɧɛŮɜɞ əŬŰɎ Űɘɠ ɡˊɞŭŮɑɝŮɘɠ Űɞɡ Ƚȹȹ Űɞɡ forum 

Űɞɡ ŭɘəɎɕɞɜŰɞɠ ŭɘəŬůŰɐ. ɆŰɞɜ ŮɜɘŬɑɞ ŮɡɟɤˊŬɥəɧ ɢɩɟɞ, ŰŬ ůɢŮŰɘəɎ ɕɖŰɐɛŬŰŬ ɗŬ 

ŮˊɘɚɨɞɜŰŬɘ əŬŰɎ Űɞɜ ȾŬɜ. 864/2007 Űɞɡ ȺɡɟɤˊŬɥəɞɨ Ⱦɞɘɜɞɓɞɡɚɑɞɡ əŬɘ Űɞɡ 

Ɇɡɛɓɞɡɚɑɞɡ ɔɘŬ Űɞ ŮűŬɟɛɞůŰɏɞ ŭɑəŬɘɞ ůŰɘɠ ŮɝɤůɡɛɓŬŰɘəɏɠ Ůɜɞɢɏɠ
244

.   

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                
241 ɁɘəɞɚŬȶŭɖɠ, ȼ ůɖɛŬůɑŬ Űɖɠ əŬɚɐɠ ˊɑůŰɖɠ əŬɘ ɖ ˊɟɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ əŬŰɎ Űɖ ɆɨɛɓŬůɖ Űɖɠ 

ȸɘɏɜɜɖɠ ɔɘŬ Űɘɠ ŭɘŮɗɜŮɑɠ ˊɤɚɐůŮɘɠ əɘɜɖŰɩɜ, ɉɟȽȹ 2, ů. 886 Ůˊ.Ŀ ɞ ɑŭɘɞɠ, ɇɞ ˊŮŭɑɞ ŮűŬɟɛɞɔɐɠ Űɖɠ 

ɆɨɛɓŬůɖɠ Űɖɠ ȸɘɏɜɜɖɠ, 2001, ů. 240 Ůˊ.Ŀ 
242 ũɘŬ Űɖɜ ˊɚɐɟɤůɖ Űɤɜ əŮɜɩɜ Űɖɠ ɆɨɛɓŬůɖɠ ɛŮ ŬɜŬɔɤɔɐ ůŰɘɠ ȷɟɢɏɠ Unidroit ɓɚ. ŮɜŭŮɘəŰ. Goderre, 

International Negotiations Gone Sour: Precontractual Liability under the United Nations Sales 

Convention, ů. 277 Ů.́Ŀ J. Felemegas, The United Nations Convention on Contracts for the 

International Sale of Goods: Article 7 and Uniform Interpretation, ůŮ Review of the Convention on 

Contracts for the International Sale of Goods (CISG), ů. 115 Ů.́=(Pace Int'l L. Rev. ed., 2001), ů. 291 

Ů.́Ŀ L. Spagnolo, Opening Pandora's Box: Good Faith and Precontractual Liability in the CISG, ů. 265 
əŮɑɛŮɜɞ əŬɘ Űɖɜ ŮəŮɑ ůɖɛ. 28 ɧˊɞɡ əŬɘ ˊŮɟŬɘŰɏɟɤ ˊŬɟŬˊɞɛˊɏɠ 
243 ȸŬɚŰɞɨŭɖɠ, ȼ Ůɡɗɨɜɖ ůŮ Ŭˊɞɕɖɛɑɤůɖ əŬŰɎ Űɖɜ ɆɨɛɓŬůɖ Űɖɠ ȸɘɏɜɜɖɠ ɔɘŬ Űɘɠ ŭɘŮɗɜŮɑɠ ˊɤɚɐůŮɘɠ 

əɘɜɖŰɩɜ, ůŮ ȺɁɃȸȺ, ȼ ɆɨɛɓŬůɖ Űɖɠ ȸɘɏɜɜɖɠ ɔɘŬ Űɘɠ ŭɘŮɗɜŮɑɠ ˊɤɚɐůŮɘɠ əɘɜɖŰɩɜ, 2001, ů. 52 ɛŮ 

ˊŮɟŬɘŰɏɟɤ ˊŬɟŬˊɞɛˊɏɠĿ Bonell, Formation of Contracts and Precontractual liability under the Vienna 

Convention of International Sale of Goods, ů. 167Ŀ ȾŬɟɎůɖɠ, (ɔɜɛŭ.), ɉɟȽȹ Ƚũ/2013, ů. 293 I 
244 ȸɚ. ůɢŮŰ. ˊŬɟŬəɎŰɤ Ŭɟ. 172 Ůˊ. 
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ȾȺūȷȿȷȽɃ ɇȺɇȷɅɇɃ 

ȼ ɄɅɃɆɈɀȸȷɇȽȾȼ ȺɈŪɈɁȼ Ⱦȷɇȷ ɇɃɁ ȷȾ 

 

Ƚ. ȼ ɜɞɛɘəɐ űɨůɖ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ 

 

1. ȼ ɏɟɘŭŬ ɤɠ ˊɟɞɠ Űɖ ɜɞɛɘəɐ űɨůɖ Űɖɠ Ůɡɗɨɜɖɠ əŬɘ Űɖɜ əɎɚɡɣɖ Űɤɜ ɜɞɛɞɗŮŰɘəɩɜ 

əŮɜɩɜ 

54. ȷˊɧ Űɖ ɜɞɛɞɗŮŰɘəɐ ɟɨɗɛɘůɖ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ ůŰŬ ɎɟɗɟŬ 197 ï 198 

ȷȾ, ŭŮɜ ŭɨɜŬŰŬɘ ɜŬ ŮɝŬɢɗŮɑ ɛŮ ɓŮɓŬɘɧŰɖŰŬ ɞɟɘůɛɏɜɞ ůɡɛˊɏɟŬůɛŬ ŬɜŬűɞɟɘəɎ ɛŮ Űɖ 

ɜɞɛɘəɐ űɨůɖ ŬɡŰɐɠ. ȼ ˊɟɧɗŮůɖ Űɤɜ ɆɡɜŰŬəŰɩɜ Űɞɡ ɖɛŮŰɏɟɞɡ ȷůŰɘəɞɨ ȾɩŭɘəŬ ɜŬ 

əɤŭɘəɞˊɞɘɐůɞɡɜ Űɖɜ ɏɤɠ ŰɧŰŮ ŮˊɘůŰɖɛɞɜɘəɐ əŬɘ ɜɞɛɞɚɞɔɘŬəɐ əɑɜɖůɖ ɡˊɧ Űɖ ɛɞɟűɐ 

ɔŮɜɘəɐɠ ɟɐŰɟŬɠ ɛŮ Ŭűɖɟɖɛɏɜɖ ŭɘŬŰɨˊɤůɖ, ɩůŰŮ ɜŬ əŬŰŬɚŬɛɓɎɜŮŰŬɘ ɞ ɛŮɔŬɚɨŰŮɟɞɠ 

ŭɡɜŬŰɧɠ Ŭɟɘɗɛɧɠ ˊŮɟɘˊŰɩůŮɤɜ, ůɡɜŮˊɎɔŮŰŬɘ ŭɡůəɞɚɑŮɠ ŬɜŬűɞɟɘəɎ ɛŮ Űɞɜ 

ˊɟɞůŭɘɞɟɘůɛɧ Űɖɠ ɜɞɛɘəɐɠ űɨůɖɠ Űɖɠ Ůɡɗɨɜɖɠ. ȺɝɎɚɚɞɡ, ŭŮŭɞɛɏɜɞɡ ɧŰɘ Űɞ ɛɧɟűɤɛŬ 

Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ ɡˊɐɟɝŮ ˊɟɞɥɧɜ əŬŰŮɝɞɢɐɜ ɗŮɤɟɖŰɘəɐɠ əŬɘ ɜɞɛɞɚɞɔɘŬəɐɠ 

ŭɘɎˊɚŬůɖɠ ůŰɖɜ ˊɚŮɘɞɣɖűɑŬ Űɤɜ əɟŬŰɩɜ ˊɞɡ ŬˊɞŭɏɢɞɜŰŬɘ Űɖɜ ɑŭɟɡůɖ Ůɡɗɨɜɖɠ ɚɧɔɤ 

ˊŰŬɑůɛŬŰɞɠ əŬŰɎ Űɘɠ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ, ɖ ɏɚɚŮɘɣɖ ɜɞɛɞɗŮŰɘəɩɜ ɞɟɘůɛɩɜ, əŬɗɩɠ əŬɘ 

ɖ ɘŭɘɞŰɡˊɑŬ ŬɡŰɐɠ, əŬɗɘůŰɞɨɜ ɏŰɘ ŭɡůəɞɚɧŰŮɟɞ Űɞɜ ɜɞɛɘəɧ ɢŬɟŬəŰɖɟɘůɛɧ Űɖɠ. 

ɄŬɟŬɛɏɜŮɘ, ůɡɜŮˊɩɠ, əŬɗɐəɞɜ Űɖɠ ɜɞɛɘəɐɠ ŭɞɔɛŬŰɘəɐɠ ɞ ˊɟɞůŭɘɞɟɘůɛɧɠ Űɤɜ 

Ůɜɜɞɘɞɚɞɔɘəɩɜ ůŰɞɘɢŮɑɤɜ Űɖɠ əŬɘ ɖ ɏɜŰŬɝɖ ŬɡŰɐɠ ůŰɞ ůɨůŰɖɛŬ ŬůŰɘəɐɠ Ůɡɗɨɜɖɠ Űɞɡ 

ȷȾ. 

 

55. ȼ ŮɚɚŮɘˊŰɘəɧŰɖŰŬ Űɖɠ ɟɨɗɛɘůɖɠ, ŬɜŬɔəŬɑŬ ůɡɜɏˊŮɘŬ Űɖɠ ɡɘɞɗɏŰɖůɖɠ Ůɜɧɠ 

çŬɜɞɘəŰɞɨ ˊɟŬɔɛŬŰɘəɞɨ, ˊɟɞůŬɟɛɞɕɧɛŮɜɞɡ ůŰŬ ŭŮŭɞɛɏɜŬ əɎɗŮ ůɡɔəŮəɟɘɛɏɜɖɠ 

ˊŮɟɑůŰŬůɖɠ
245
è, əŬɗɘůŰɎ ˊɟɞɓɚɖɛŬŰɘəɐ Űɖɜ ŬɜŰɘɛŮŰɩˊɘůɖ Űɤɜ ɕɖŰɖɛɎŰɤɜ ˊɞɡ 

ůɡɜɏɢɞɜŰŬɘ ɛŮ Űɘɠ ˊɟɞɦˊɞɗɏůŮɘɠ ɑŭɟɡůɖɠ Űɖɠ Ůɡɗɨɜɖɠ əŬɘ ůɡɔəŮəɟɘɛɏɜŬ, Űɖɠ 

ɘəŬɜɧŰɖŰŬɠ ɔɘŬ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ, Űɞɡ ŬˊŬɘŰɞɨɛŮɜɞɡ ɓŬɗɛɞɨ ˊŰŬɑůɛŬŰɞɠ, Űɖɠ 

əŬŰŬɜɞɛɐɠ Űɞɡ (ŬɜŰɘəŮɘɛŮɜɘəɞɨ) ɓɎɟɞɡɠ ŬˊɞŭŮɑɝŮɤɠ, Űɤɜ ŮűŬɟɛɞůŰɏɤɜ ŭɘŬŰɎɝŮɤɜ 

ŬɜŬűɞɟɘəɎ ɛŮ Űɖ ɕɖɛɑŬ Ŭˊɧ ˊɟɎɝŮɘɠ ŰɟɑŰɤɜ ˊɟɞůɩˊɤɜ, Űɖɠ ŭɡɜŬŰɧŰɖŰŬɠ ɐ ɛɖ 

ŬˊɞəŬŰɎůŰŬůɖɠ Űɖɠ ɢɟɖɛŬŰɘəɐɠ ɘəŬɜɞˊɞɑɖůɖɠ ɚɧɔɤ ɖɗɘəɐɠ ɓɚɎɓɖɠ, əŬɗɩɠ əŬɘ Űɖɠ 

Ůɡɗɨɜɖɠ ˊŮɟɘůůɧŰŮɟɤɜ. ȼ Ůˊɑɚɡůɖ Űɤɜ ˊŬɟŬˊɎɜɤ ˊɟɞɓɚɖɛɎŰɤɜ, ŬˊŬɘŰŮɑ Űɖɜ 

ŬɜŮɨɟŮůɖ Űɖɠ çɜɞɛɘəɎ ŮɜŭɘŬűɏɟɞɡůŬɠ ɞɛɞɘɧŰɖŰŬɠ
246
è (çɓɎůɖɠ ŬɜŬɚɞɔɑŬɠ

247
è), ɛŮŰŬɝɨ 

ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ əŬɘ Űɤɜ ɚɞɘˊɩɜ ůɡůŰɖɛɎŰɤɜ Ůɡɗɨɜɖɠ Űɞɡ ȷȾ əŬɘ ɘŭɑɤɠ Űɖɠ 

ŬŭɘəɞˊɟŬəŰɘəɐɠ əŬɘ ŮɜŭɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ, ɖ ɞˊɞɑŬ ŭɘəŬɘɞɚɞɔŮɑ Űɖɜ ˊŮɟŬɘŰɏɟɤ 

ŭɘɎˊɚŬůɖ Űɞɡ ŭɘəŬɑɞɡ ˊɟɞɠ ŬɡŰɐ Űɖɜ əŬŰŮɨɗɡɜůɖ. ȾŬŰɎ ŰɞɨŰɞ, ɖ ŬɜŮɨɟŮůɖ Űɖɠ 

ɜɞɛɘəɐɠ űɨůɖɠ Űɖɠ Ůɡɗɨɜɖɠ Ŭˊɧ Űɘɠ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ, ŬˊɞɓŬɑɜŮɘ əɟɑůɘɛɖ ɔɘŬ Űɖɜ 

ˊŮɟŬɘŰɏɟɤ ŮɟɛɖɜŮɑŬ əŬɘ ŮűŬɟɛɞɔɐ Űɤɜ ůɢŮŰɘəɩɜ ŭɘŬŰɎɝŮɤɜ Űɞɡ ȷȾ. 

 

 

                                                
245 ɇůɞɚŬəɑŭɖɠ, ȼ ˊɟɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ ůŰɞ ůɨůŰɖɛŬ Űɞɡ ȷůŰɘəɞɨ ȾɩŭɘəŬ, Ⱥűȷȹ 3/2009, ů. 266 Ƚ ad 

finem 
246 ɆŰŬɛɎŰɖɠ, ȼ ɗŮɛŮɚɑɤůɖ Űɤɜ ɜɞɛɘəɩɜ əɟɑůŮɤɜ9, 2009, ů. 294 
247 ɄŬˊŬɜɘəɞɚɎɞɡ Ʉ., ɀŮɗɞŭɞɚɞɔɑŬ Űɞɡ ȽŭɘɤŰɘəɞɨ ȹɘəŬɑɞɡ əŬɘ ȺɟɛɖɜŮɑŬ Űɤɜ ŭɘəŬɘɞˊɟŬɝɘɩɜ, 2000, ů. 
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Ŭ) ȼ ŬŭɘəɞˊɟŬəŰɘəɐ ɗŮɤɟɑŬ ï Űɞ ˊɟɞůɡɛɓŬŰɘəɧ ˊŰŬɑůɛŬ ɤɠ çɞɘɞɜŮɑè ŬŭɘəɞˊɟŬɝɑŬ 

56. ȾŬŰɎ Űɖɜ Ŭɟɢɘəɩɠ əɟŬŰɞɨůŬ Ɏˊɞɣɖ, ɖ ˊɟɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ ůɡɜɘůŰɎ Ůɘŭɘəɐ 

ɛɞɟűɐ ŬŭɘəɞˊɟŬəŰɘəɐɠ Ůɡɗɨɜɖɠ (ɞɘɞɜŮɑ ŬŭɑəɖɛŬ), ŮɑŰŮ Ůɘŭɘəɩɠ ɟɡɗɛɘɕɧɛŮɜɖ ɡˊɧ Űɞɡ 

ɜɧɛɞɡ ŮɑŰŮ ɗŮɤɟɖŰɘəɩɠ ɐ ɜɞɛɞɚɞɔɘŬəɩɠ ŭɘŬˊɚŬůɗŮɑůŬ, Ůˊɑ Űɖ ɓɎůŮɘ Űɤɜ ŭɘŬŰɎɝŮɤɜ 

ˊɞɡ əŬɗɘŮɟɩɜɞɡɜ Ůɘŭɘəɏɠ ɛɞɟűɏɠ ˊɟɞůɡɛɓŬŰɘəɞɨ ˊŰŬɑůɛŬŰɞɠ. ȼ ɗŮɤɟɑŬ ŬɡŰɐ, 

Ŭɟɢɘəɩɠ əɟŬŰɞɨůŬ ůŰɞɡɠ əɧɚˊɞɡɠ Űɞɡ ɔŮɟɛŬɜɘəɞɨ, ɔŬɚɚɘəɞɨ əŬɘ ɘŰŬɚɘəɞɨ ŭɘəŬɑɞɡ
248

, 

ŭɘəŬɘɞɚɞɔŮɑŰŬɘ ŮɝŬɘŰɑŬɠ Űɖɠ ɏɚɚŮɘɣɖɠ ɞˊɞɘɞɡŭɐˊɞŰŮ ůɡɛɓŬŰɘəɞɨ ŭŮůɛɞɨ ɛŮŰŬɝɨ Űɤɜ 

ŭɘŬˊɟŬɔɛŬŰŮɡɧɛŮɜɤɜ ɛŮɟɩɜ, ɏɤɠ ɧŰɞɡ əŬŰŬɟŰɘůŰŮɑ ɖ ɡˊɧ ŭɘŬˊɟŬɔɛɎŰŮɡůɖ 

ůɨɛɓŬůɖ
249

. ȸŬůɘəɐ ɘŭɏŬ Űɖɠ ˊŬɟŬˊɎɜɤ ɗŮɤɟɑŬɠ, ŬˊɞŰŮɚŮɑ ɖ ůəɏɣɖ ɧŰɘ ɖ ɡˊɞɢɟɏɤůɖ 

Űɐɟɖůɖɠ ůɡɔəŮəɟɘɛɏɜɖɠ ůɡɛˊŮɟɘűɞɟɎɠ əŬŰɎ Űɞ ůŰɎŭɘɞ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ, ɖ 

ɞˊɞɑŬ ŭŮɜ ŬɜŰɘůŰɟŬŰŮɨŮŰŬɘ ŰŬ ɏɜɜɞɛŬ ůɡɛűɏɟɞɜŰŬ əŬɘ ŰŬ ŬˊɧɚɡŰŬ ŬɔŬɗɎ Űɞɡ ɏŰŮɟɞɡ 

ɛɏɟɞɡɠ, ŭŮɜ ɘůɢɨŮɘ ɛɧɜɞ ɛŮŰŬɝɨ Űɤɜ ůɡɜŬɚɚŬůůɞɛɏɜɤɜ ˊɞɡ ůɡɜŭɏɞɜŰŬɘ ɛŮ Ůɜɞɢɘəɧ 

ŭŮůɛɧ, ŬɚɚɎ əŬɘ ɏɜŬɜŰɘ ˊŬɜŰɧɠ ŰɟɑŰɞɡ (neminem laedere)
250

. ȼ ɨˊŬɟɝɖ Ŭˊɚɐɠ 

ůɡɜŬɚɚŬəŰɘəɐɠ ŮˊŬűɐɠ
251

, ŭŮɜ ŬɟəŮɑ ˊɟɞəŮɘɛɏɜɞɡ ɜŬ ɢŬɟŬəŰɖɟɘůŰŮɑ ɖ ɡˊɧ ŮɝɏŰŬůɖ 

ůɢɏůɖ ɤɠ ůɡɛɓŬŰɘəɐ, əŬɗɧůɞɜ əŬɘ ůŰɞ ˊɚŬɑůɘɞ Űɖɠ ŬŭɘəɞˊɟŬəŰɘəɐɠ ůɡɛˊŮɟɘűɞɟɎɠ 

ɡűɑůŰŬŰŬɘ ɞɟɘůɛɏɜɞɠ ůɨɜŭŮůɛɞɠ ɛŮŰŬɝɨ ɕɖɛɘɩůŬɜŰɞɠ əŬɘ ɕɖɛɘɤɗɏɜŰɞɠ, ɞ ɞˊɞɑɞɠ 

ŮəɚŮɑˊŮɘ ɛŮŰŬɝɨ Ɏɚɚɤɜ ˊɟɞůɩˊɤɜ
252

. ɄŮɘůŰɘəɧŰŮɟɞ, ɤůŰɧůɞ, űŬɑɜŮŰŬɘ Űɞ Ŭəɧɚɞɡɗɞ 

ŮˊɘɢŮɑɟɖɛŬ: Ůűɧůɞɜ ɖ ȷȾ 914 ŭŮɜ ˊŬɟɞɡůɘɎɕŮɘ Űɞ ůŰŮɜɧ ˊŮɟɘŮɢɧɛŮɜɞ Űɖɠ ŬɜŰɑůŰɞɘɢɖɠ 

Ä823 Űɞɡ ɔŮɟɛȷȾ,  ɖ ˊɟɞɝŮɜŮɘɗŮɑůŬ əŬŰɎ Űɞ ůŰɎŭɘɞ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ ɕɖɛɑŬ 

ɚɧɔɤ ˊŬɟŬɓɑŬůɖɠ Űɤɜ Ŭɡɝɖɛɏɜɤɜ ɡˊɞɢɟŮɩůŮɤɜ ˊɟɞůŰŬůɑŬɠ, ˊɞɡ Űɞ ˊɟɞůɡɛɓŬŰɘəɧ 

ůŰɎŭɘɞ ŮˊɘɓɎɚɚŮɘ ůŰɞɡɠ ůɡɜŬɚɚŬůůɞɛɏɜɞɡɠ, ŬˊɞəŬɗɑůŰŬŰŬɘ ɢɤɟɑɠ ŬɜɎɔəɖ ŬɜŬɔɤɔɐɠ 

ůŰɘɠ ɚɨůŮɘɠ Űɖɠ ŮɜŭɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ
253
. ȾŬɘ ɖ ɗɏůɖ, ɤůŰɧůɞ, ŬɡŰɐ ˊŬɟŬɛɏɜŮɘ 

ůɢŮŰɘəɐ, ŮɜɧɣŮɘ Űɞɡ ɧŰɘ ɖ ɏɜɜɞɘŬ Űɞɡ ˊŬɟŬɜɧɛɞɡ əŬŰɎ Űɖɜ ȷȾ 914 ɡˊɧəŮɘŰŬɘ ůŮ 

ˊŮɟɘɞɟɘůɛɞɨɠ, ɞɘ ɞˊɞɑɞɘ ɛˊɞɟɞɨɜ ɜŬ  ŬˊɞəɚŮɑůɞɡɜ Űɞ ŮɜŭŮɢɧɛŮɜɞ Ŭˊɞɕɖɛɑɤůɖɠ ɚɧɔɤ 

                                                
248 ȾŬɛˊɑŰůɖɠ, ɄŮɟɑ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ, ů. 21-22Ŀ ȾɞɡɛɎɜŰɞɠ,  ȺɟɛȷȾ, Ɏɟɗɟ. 197-198, Ŭɟ. 7 
249 ȾɞɡɛɎɜŰɞɠ, ȺɟɛȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 9  
250 ȾɞɡɛɎɜŰɞɠ, ȺɟɛȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 9  
251 ũɘŬ Űɖɜ ɏɜɜɞɘŬ Űɖɠ ůɡɜŬɚɚŬəŰɘəɐɠ ŮˊŬűɐɠ (geschªftlicher Kontakt) əŬɘ Űɖ ŭɘɎəɟɘůɖ ŬɡŰɐɠ Ŭˊɧ Űɖɜ 

ˊɟŬɔɛŬŰɘəɐ Ŭˊɚɩɠ ŮˊŬűɐ (factischer Kontakt) ɐ əɞɘɜɤɜɘəɐ ŮˊŬűɐ (sozialer Kontakt) ɓɚ. ɄŬˊŬɜŰɤɜɑɞɡ, 

ȺɜɞɢŬɑ Ůə ůɡɜŬɚɚŬəŰɘəɐɠ ŮˊŬűɐɠ, ȺȺɁ 1957, ů. 103 Ůˊ.Ŀ ɞ ɑŭɘɞɠ, ȼ əŬɚɐ ˊɑůŰɘɠ Ůɘɠ Űɞ ŬůŰɘəɧɜ ŭɑəŬɘɞɜ, 

ů. 168-169Ŀ ȸŮɟɟɞɘɧˊɞɡɚɞɠ, Ȱɜɜɞɛɞɠ ůɢɏůɘɠ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ ˊɟɞɠ ůɨɜŬɣɘɜ ůɡɛɓɎůŮɤɠ 
ŮɟɔŬůɑŬɠ, ȺȺɟɔȹ 1960, ů. 571Ŀ ȾŬɛˊɑŰůɖɠ, ɄŮɟɑ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ, ů. 34-35Ŀ ȾŬɟɎůɖɠ ůŮ 

ũŮɤɟɔɘɎŭɖ ï ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ, 197-197 Ŭɟ. 2Ŀ ɞ ɑŭɘɞɠ, ɆɢɧɚɘŬ Ůɘɠ Űɞ Ɏɟɗɟɞɜ 198 Ä2 ȷȾ, ȺȺɁ 1976, ů.  

816 Ƚ, ȽȽĿ ɄŬˊŬůŰŮɟɑɞɡ ȹ./ȾɚŬɓŬɜɑŭɞɡ ȹ., Ä26, ů. 148Ŀ ɄɞɡɚɘɎŭɖɠ, Ƀɘ ɡˊɞɢɟŮɩůŮɘɠ ˊɟɞůŰŬůɑŬɠ Űɤɜ 

Ůɜɜɧɛɤɜ ŬɔŬɗɩɜ Űɞɡ ŬɜŰɘůɡɛɓŬɚɚɞɛɏɜɞɡ ůŰɞ ŭɑəŬɘɞ Űɖɠ ůɡɛɓŬŰɘəɐɠ əŬɘ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ, 

ȷɟɛ 1983, ů. 743 Ůˊ. 
252 ȾɞɡɛɎɜŰɞɠ, ȺɟɛȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 9  
253 ȸɚ. ɢŬɟŬəŰɖɟɘůŰɘəɎ ȾŬɛˊɑŰůɖɠ, ɄŮɟɑ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ, ů. 24-25 ɧˊɞɡ əŬɘ ˊŬɟŬŰɖɟŮɑ çȼ 

ˊŬɟŬŰɐɟɖůɘɠ ŬɡŰɐ ŬɚɖɗŮɨŮɘ ɛɧɜɞɜ Ŭɜ ɚɖűɗɞɨɜ ɡˊô ɧɣɘɜ ŮəŮɑɜŬ ŰŬ ůɡůŰɐɛŬŰŬ ŭɘəŬɑɞɡ, Ůɘɠ ŰŬ ɞˊɞɑŬ  

ɏɜɜɞɘŬ Űɖɠ ŬŭɘəɞˊɟŬɝɑŬɠ əŬɘ ɖ Ůɝ ŬɡŰɐɠ Ůɡɗɨɜɖ ˊŮɟɘɞɟɑɕŮŰŬɘ ŮɜŰɧɠ ůŰŮɜɩɜ ˊɚŬɘůɑɤɜ, ɤɠ ůɡɛɓŬɑɜŮɘ ɚ.ɢ. 

Ůɘɠ Űɞɜ ɔŮɟɛȷȾ. ȷɜŰɘɗɏŰɤɠ, ɖ ŬɜŰɑɟɟɖůɘɠ ŭŮɜ ŬɜŰŬˊɞəɟɑɜŮŰŬɘ ˊɟɞɠ ŰŬ ˊɟɎɔɛŬŰŬ, Ŭɜ ɚɖűɗɞɨɜ ɡˊô ɧɣɘɜ 

ŮəŮɑɜŬ ŰŬ ůɡůŰɐɛŬŰŬ ŭɘəŬɑɞɡ, Ůɘɠ ŰŬ ɞˊɞɑŬ ɖ Ůɡɗɨɜɖ Ůɝ ŬŭɘəɞˊɟŬɝɑŬɠ ŮɛűŬɜɑɕŮŰŬɘ ŬɟəŮŰɎ ŭɘɖɡɟɡɛɏɜɖ, ɤɠ 

ůɡɛɓŬɑɜŮɘ ɚ.ɢ. Ůɘɠ Űɞɜ ɔŬɚɚȷȾ.èĿ ȾɟɘŰɘəɧɠ ɤɠ ˊɟɞɠ Űɖɜ ˊɟŬəŰɘəɐ ŬɝɑŬ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ ɞ  
ũŬɕɐɠ, ȼ ŬɗɏŰɖůɖ Űɖɠ Ůɜɞɢɘəɐɠ ůɡɛɓɎůŮɤɠ, ů. 72 ůɖɛ. 2 çȿɑŬɜ ɧɛɤɠ Ŭɛűɑɓɞɚɞɜ ŮɑɜŬɘ Ŭɜ ˊɟɞɠ ŰɞɨŰɞ 

ŮɑɜŬɘ ŬˊŬɟŬɑŰɖŰɞɠ ɖ əŬŰŬůəŮɡɐ Űɖɠ ůɢɏůŮɤɠ ŰŬɨŰɖɠ, ɐ ŬɟəŮɑ əŬɘ ŭɨɜŬŰŬɘ ɜŬ ŮəˊɚɖɟɩůŮɘ Űɞɜ ůəɞˊɧɜ 

ŰɞɨŰɞɜ ɖ Ůɝ ŬŭɘəɐɛŬŰɞɠ Ůɡɗɨɜɖ, ɚŬɛɓŬɜɞɛɏɜɖ Ůɜ ŮɡɟŮɑŬ ŮɡɟɡŰɏɟŬ ŮəŰɎůŮɘ əŬɘ Ůˊɑ Űɞ ɞɟɗɧŰŮɟɞɜ ɐ Ůɜ Űɤ 

ũŮɟɛ. ŬůŰ. əɩŭ. ŭɘŬɟɟɡɗɛɘɕɞɛɏɜɖ, ɤɠ ˊŮɟɑˊɞɡ əŬŰɎ Űɞ ɖɛɏŰŮɟɞɜ Ɇɢɏŭ. Ůɜɞɢ.è əŬɘ ů. 160 çɋɠ ŮɛűŬɜɑɕŮŰŬɘ 

ɧɛɤɠ ɖ ɞɨŰɤ ŭɘŬˊɚŬůɗŮɑůŬ əŬŰɎ Űɞ ůŰɎŭɘɞɜ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ Ůɡɗɨɜɖ, ˊŮɟɘɚŬɛɓɎɜɞɡůŬ ˊɚŮɑůŰŬ 

ˊɞɘəɘɚɩɛŬŰŬ əŬɘ ŬɜɧɛɞɘŬ ˊŮɟɘůŰŬŰɘəɎ, ŬˊɞŰŮɚŮɑ əŬŰŬůəŮɡɐɜ Ŭɛűɘɓɧɚɞɡ ŬɝɑŬɠ.è 
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ˊɟɞůɡɛɓŬŰɘəɞɨ ˊŰŬɑůɛŬŰɞɠ
254

. ɇɏɚɞɠ, ɓŬůɘəɧ ŮˊɘɢŮɑɟɖɛŬ əŬŰɎ Űɖɠ ˊŬɟŬˊɎɜɤ Ɏˊɞɣɖɠ 

ŬˊɞŰŮɚŮɑ ɖ ɗɏůɖ ɧŰɘ ɖ Ůə Űɖɠ əŬɚɐɠ ˊɑůŰɖɠ əŬɘ Űɤɜ ůɡɜŬɚɚŬəŰɘəɩɜ ɖɗɩɜ 

ɡˊŬɔɞɟŮɡɧɛŮɜɖ ůɡɛˊŮɟɘűɞɟɎ, ůɡɜɘůŰɎ əŬŰŮɝɞɢɐɜ Ůɜɞɢɘəɐ (ˊɟɞůɤˊɘəɐ) ɡˊɞɢɟɏɤůɖ 

ɏɜŬɜŰɘ Űɞɡ ŬɜŰɘůɡɛɓŬɚɚɞɛɏɜɞɡ. ȾŬɚɐ ˊɑůŰɖ əŬɘ ŬɜŰɘůɡɜŬɚɚŬəŰɘəɐ ůɡɛˊŮɟɘűɞɟɎ 

ɜɞɞɨɜŰŬɘ ŬˊɞəɚŮɘůŰɘəɎ ɛŮŰŬɝɨ ůɡɔəŮəɟɘɛɏɜɤɜ ˊɟɞůɩˊɤɜ ˊɞɡ ɓɟɑůəɞɜŰŬɘ ůŮ 

ůɡɜŬɚɚŬəŰɘəɐ ŮˊŬűɐ (inter partes) əŬɘ ɧɢɘ ɏɜŬɜŰɘ ˊŬɜŰɧɠ (erga omnes), ɧˊɤɠ ɖ 

ŬŭɘəɞˊɟŬəŰɘəɐɠ űɨůɖɠ ɡˊɞɢɟɏɤůɖ ˊɟɧɜɞɘŬɠ, ŬůűɎɚŮɘŬɠ əŬɘ ˊɟɞůŰŬůɑŬɠ (Űɞ ɔŮɜɘəɧ 

əŬɗɐəɞɜ Űɞɡ ɛɖ ɕɖɛɘɞɨɜ Ɏɚɚɞɜ ɡˊŬɘŰɑɤɠ)
255
. ȰɜŬɜŰɘ ŰɟɑŰɤɜ ˊɟɞůɩˊɤɜ, ˊɖɔɐ 

ɡˊɞɢɟŮɩůŮɤɜ ŬˊɞŰŮɚɞɨɜ əŬŰŮɝɞɢɐɜ ŰŬ ɢɟɖůŰɎ ɐɗɖ (ȷȾ 281, 919), ɖ ˊɟɞůɓɞɚɐ Űɤɜ 

ɞˊɞɑɤɜ ůɡɜŮˊɎɔŮŰŬɘ ŬɗɏŰɖůɖ Űɤɜ ůŰɞɘɢŮɘɤŭɩɜ əŬɜɧɜɤɜ ůɡɛˊŮɟɘűɞɟɎɠ  ɛŮŰŬɝɨ Űɤɜ 

əɞɘɜɤɜɩɜ. ɀŮ ɎɚɚŬ ɚɧɔɘŬ, ɖ ɛŮŰŬűɞɟɎ ůŰɞ ˊɟɞůɡɛɓŬŰɘəɧ ůŰɎŭɘɞ ŬŭɘəɞˊɟŬəɘŰəɤɜ 

ɡˊɞɢɟŮɩůŮɤɜ, ŭŮɜ əɟɑɜŮŰŬɘ ɘəŬɜɞˊɞɘɖŰɘəɐ, əŬɗɧůɞɜ ˊŬɟŬɓɚɏˊŮɘ ŬɡŰɐ Űɖɜ ɑŭɘŬ Űɖɜ 

ɘŭɘŬɑŰŮɟɖ ůɢɏůɖ Űɤɜ ɛŮɟɩɜ, ɖ ɞˊɞɑŬ ŭɘŬəɟɑɜŮŰŬɘ ůŬűɩɠ ɏɜŬɜŰɘ Űɖɠ ůɢɏůɖɠ Űɞɡ 

ŬŭɘəɞˊɟŬəŰɐůŬɜŰɞɠ ˊɟɞɠ ˊɟɧůɤˊŬ, ɛŮ ŰŬ ɞˊɞɑŬ ɞɡŭŮɛɑŬ ůɡɜŬɚɚŬəŰɘəɐ ůɢɏůɖ 

ɡűɑůŰŬŰŬɘ
256

.  

 

ɓ) ȼ ŭɘəŬɘɞˊɟŬəŰɘəɐ ɗŮɤɟɑŬ ï ɖ çɞɘɞɜŮɑè ůɡɛɓŬŰɘəɐ ůɢɏůɖ ŮɛˊɘůŰɞůɨɜɖɠ ɛŮŰŬɝɨ 

Űɤɜ ůɡɜŬɚɚŬůůɞɛɏɜɤɜ 

57. ȼ ŭɘəŬɘɞˊɟŬəŰɘəɐ ɗŮɤɟɑŬ ŮɜůɤɛŬŰɩɜŮɘ ůŰɞɡɠ əɧɚˊɞɡɠ Űɖɠ ŭɘŬűɞɟŮŰɘəɏɠ 

ˊŬɟŬɚɚŬɔɏɠ Űɖɠ ɓŬůɘəɐɠ ɗɏůɖɠ ɧŰɘ ɖ ɏɜŬɟɝɖ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ ŭɖɛɘɞɡɟɔŮɑ 

ɛŮŰŬɝɨ Űɤɜ ɛŮɟɩɜ çɞɘɞɜŮɑ ůɡɛɓŬŰɘəɐ ůɢɏůɖ ŮɛˊɘůŰɞůɨɜɖɠè, ɔŮɜŮůɘɞɡɟɔɧ ɚɧɔɞ Űɖɠ 

ɞˊɞɑŬɠ ŬˊɞŰŮɚŮɑ ɖ əŬŰô ȷȾ 288 Ŭɟɢɐ Űɖɠ əŬɚɐɠ ˊɑůŰɖɠ
257
, Űɞ ŭŮ ́Ůŭɑɞ ŮűŬɟɛɞɔɐɠ Űɖɠ 

ŮˊŮəŰŮɑɜŮŰŬɘ əŬɘ ůŰɞ ˊɟɞůɡɛɓŬŰɘəɧ ůŰɎŭɘɞ, ŮˊɘɓɎɚɚɞɜŰŬɠ ŬɡɝɖɛɏɜŮɠ ɡˊɞɢɟŮɩůŮɘɠ 

ˊɟɧɜɞɘŬɠ əŬɘ ˊɟɞůŰŬůɑŬɠ Űɤɜ ůɡɛűŮɟɧɜŰɤɜ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɡɧɛŮɜɤɜ ɛŮɟɩɜ. 

ȷɟɢɘəɩɠ ɡˊɞůŰɖɟɑɢɗɖəŮ Ŭˊɧ Űɞɜ F. Leonhard
258

, ɧŰɘ Ůˊɑ Űɖ ɓɎůŮɘ Ůɘŭɘəɩɜ ŭɘŬŰɎɝŮɤɜ 

Űɞɡ ɔŮɟɛȷȾ əŬɘ ɘŭɑɤɠ Űɤɜ ŭɘŬŰɎɝŮɤɜ ˊɞɡ əŬɗɘŮɟɩɜɞɡɜ Ůɡɗɨɜɖ Űɞɡ ˊɤɚɖŰɐ ɚɧɔɤ 

ŮɚŬŰŰɤɛɎŰɤɜ Űɞɡ ˊɤɚɖɗɏɜŰɞɠ ˊɟɎɔɛŬŰɞɠ, ŭɨɜŬŰŬɘ ɜŬ ůɡɜŬɢɗŮɑ ɖ Ŭɟɢɐ ɧŰɘ ɞ 

ɞűŮɘɚɏŰɖɠ ŮɡɗɨɜŮŰŬɘ, ɧɢɘ ɛɧɜɞ ɔɘŬ Űɞ əŬŰɎ Űɖ ŭɘɎɟəŮɘŬ Ůəˊɚɐɟɤůɖɠ Űɖɠ ˊŬɟɞɢɐɠ 

ˊŰŬɑůɛŬ Űɞɡ, ŬɚɚɎ əŬɘ ɔɘŬ Űɖɜ Űɡɢɧɜ əŬəɧˊɘůŰɖ ůɡɛˊŮɟɘűɞɟɎ əŬŰɎ Űɖ ŭɘɎɟəŮɘŬ Űɤɜ 

ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ. ȼ Ɏˊɞɣɖ ŬɡŰɐ Űɞɡ F. Leonhard, ˊɟɞűŬɜɩɠ ŮˊɖɟŮŬůɛɏɜɖ Ŭˊɧ 

ůɖɛŬɜŰɘəɧ Ŭɟɘɗɛɧ ŬˊɞűɎůŮɤɜ Űɞɡ ɔŮɟɛŬɜɘəɞɨ ȷəɡɟɤŰɘəɞɨ, ůɨɛűɤɜŬ ɛŮ Űɘɠ ɞˊɞɑŮɠ ɖ 

ůɢɏůɖ Űɤɜ ɛŮɟɩɜ Ŭˊɧ Űɘɠ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ ɞɛɞɘɎɕŮɘ ɛŮ ůɨɛɓŬůɖ əŬɘ ŮˊɘɓɎɚɚŮɘ ůŮ 

ŬɡŰɎ ɡˊɞɢɟŮɩůŮɘɠ ˊŬɟɞɢɐɠ ˊɚɖɟɞűɞɟɘɩɜ əŬɘ ɚɐɣɖ ˊɟɞůŰŬŰŮɡŰɘəɩɜ ɛɏŰɟɤɜ
259

, 

ŭɘŮŰɡˊɩɗɖ ɛŮ ůəɞˊɧ Űɖɜ ˊŮɟŬɘŰɏɟɤ ɗŮɛŮɚɑɤůɖ Űɖɠ ɗŮɤɟɑŬɠ Űɞɡ Jhering ɛŮ ŬɜŬɔɤɔɐ 

                                                
254 ȸɚ. ůɢŮŰ. ũŮɤɟɔɘɎŭɖɠ, Ⱥɜɞɢɘəɧ ȹɑəŬɘɞ, ũŮɜɘəɧ ɛɏɟɞɠ, Ä60, ů. 596-599 
255 ɄŮɟɑ Űɖɠ ɞˊɞɑŬɠ ɓɚ. ȹŮɚɖɔɘɎɜɜɖɠ, ɇɞ ˊŬɟɎɜɞɛɞɜ ɤɠ ůŰɞɘɢŮɑɞɜ Űɖɠ ŮɜɜɞɑŬɠ Űɞɡ ŬůŰɘəɞɨ ŬŭɘəɐɛŬŰɞɠ, 

ȷȽȹ 15, ů. 153 Ůˊ.Ŀ ȺɘŭɘəɎ ɔɘŬ Űɖɜ ɡˊɞɢɟɏɤůɖ ˊɟɞůŰŬůɑŬɠ Űɤɜ Ůɜɜɧɛɤɜ ůɡɛűŮɟɧɜŰɤɜ Ɏɚɚɤɜ əŬɘ Űɘɠ 

ɡˊɞɢɟŮɩůŮɘɠ ŭɘŬűɤŰɑůŮɤɠ əŬɘ ŬɚɖɗŮɑŬɠ ɓɚ. ȾɞɡŰůɞɡɟɎŭɖɠ, ȼ ɟɞɐ ˊɚɖɟɞűɞɟɘɩɜ ůŰɘɠ ŬůŰɘəɏɠ ɏɜɜɞɛŮɠ 

ůɢɏůŮɘɠ, ů. 165 Ůˊ.  
256 Ⱦɨɟɘɞɠ Ůəˊɟɧůɤˊɞɠ Űɖɠ ɗɏůɖɠ ŬɡŰɐɠ ɞ ȾŬɟɎůɖɠ ůŮ ũŮɤɟɔɘɎŭɖ ï ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ2 Ɏɟɗɟ. 197-198, 
Ŭɟ. 3Ŀ ɞ ɑŭɘɞɠ, ȼ ˊɟɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ əŬŰô ȷȾ 197-198, ɉɟȽȹ 2005, ů. 769 Ů.́  
257 ȾɞɡɛɎɜŰɞɠ, ȼ ɡˊɞəŮɘɛŮɜɘəɐ əŬɚɐ ˊɑůŰɘɠ, ů. 47-48  
258 ȸɚ. ůɢŮŰ. ȾŬɛˊɑŰůɖɠ, ɄŮɟɑ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ, ů. 33 Ůˊ.Ŀ ũɘŬɜɜŬəɧˊɞɡɚɞɠ, ȼ Ůɡɗɨɜɖ əŬŰɎ 

Űɞ ůŰɎŭɘɞɜ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ, ȷȽȹ 1943, ů. 404 Ůˊ. 
259 ũɘŬɜɜŬəɧˊɞɡɚɞɠ, ȼ Ůɡɗɨɜɖ əŬŰɎ Űɞ ůŰɎŭɘɞɜ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ, ȷȽȹ 1943, ů. 403 Ůˊ. ɧˊɞɡ əŬɘ 

ůɢŮŰɘəɏɠ ˊŬɟŬˊɞɛˊɏɠ ůŰɖɜ ˊŬɟŬˊɎɜɤ ɜɞɛɞɚɞɔɑŬ. 
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ůŰɞ əŮɑɛŮɜɞ Űɞɡ ɔŮɟɛȷȾ, əŬɗɩɠ əŬɘ Űɖɜ əɎɚɡɣɖ Űɤɜ ůɡɜŬɚɚŬəŰɘəɩɜ ŬɜŬɔəɩɜ Űɖɠ 

ˊŮɟɘɧŭɞɡ. ȺˊŮɘŭɐ, ɤůŰɧůɞ, ŬˊɏəɚŮɘŮ Űɖ ŭɡɜŬŰɧŰɖŰŬ ɑŭɟɡůɖɠ Űɖɠ Ůɡɗɨɜɖɠ, Ůűɧůɞɜ ɖ 

əŬŰŬɟŰɘůɗŮɑůŬ ůɨɛɓŬůɖ ɐŰŬɜ ɔɘŬ ɞˊɞɘɞŭɐˊɞŰŮ ɚɧɔɞ Ɏəɡɟɖ, ŮɔəŬŰŬɚŮɑűɗɖəŮ Ŭˊɧ Űɖ 

ɛŮŰŬɔŮɜɏůŰŮɟɖ ɔŮɟɛŬɜɘəɐ ɗŮɤɟɑŬ, ɤɠ  ŬɜŬˊɞŰŮɚŮůɛŬŰɘəɐ
260
. ɋɠ ɛɖ ŬɜŰŬˊɞəɟɘɜɧɛŮɜɖ 

ůŰɖ űɨůɖ Űɞɡ ˊɟɎɔɛŬŰɞɠ əŬɘ ɚɧɔɤ ŮˊɘůŰɟɎŰŮɡůɖɠ ɜɞɛɘəɩɜ ˊɚŬůɛɎŰɤɜ, 

ŮɔəŬŰŬɚŮɑűɗɖəŮ ŬɜŰɑůŰɞɘɢŬ əŬɘ ɖ ɗɏůɖ Űɞɡ Siber
261

, ůɨɛűɤɜŬ ɛŮ Űɖɜ ɞˊɞɑŬ, əŬŰɎ Űɞ 

ůŰɎŭɘɞ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ ůɡɜɎˊŰŮŰŬɘ ůɘɤˊɖɟɩɠ ɛŮŰŬɝɨ Űɤɜ ɛŮɟɩɜ ůɨɛɓŬůɖ 

ŬůűɎɚŮɘŬɠ Űɤɜ Ůɜɜɧɛɤɜ ŬɔŬɗɩɜ Űɤɜ ůɡɜŬɚɚŬůůɞɛɏɜɤɜ (Guarantievertrag), Űɞ 

ˊŮɟɘŮɢɧɛŮɜɞ Űɖɠ ɞˊɞɑŬɠ ŮɝŬɜŰɚŮɑŰŬɘ ůŰɖɜ əŬɚɧˊɘůŰɖ ůɡɜŮɟɔŬůɑŬ əŬɘ ɘŭɑɤɠ ůŰɖɜ 

ˊŬɟɞɢɐ ˊɚɖɟɞűɞɟɘɩɜ, əŬɗɩɠ əŬɘ ůŰɖ ɚɐɣɖ ɗŮŰɘəɩɜ ɛɏŰɟɤɜ, ɛŮ ůəɞˊɧ Űɖɜ ɞɟɘůŰɘəɐ 

əŬŰɎɟŰɘůɖ Űɖɠ ůɨɛɓŬůɖɠ. ɄŮɟɘůůɧŰŮɟɞ ůɡɜɎŭɞɡůŬ ˊɟɞɠ ŰŬ ˊŬɟô ɖɛɑɜ əɟŬŰɞɨɜŰŬ, 

əɟɑɜŮŰŬɘ ɖ Ɏˊɞɣɖ Űɞɡ A. von Thur
262

, əŬŰɎ Űɖɜ ɞˊɞɑŬ, ɖ ůɢɏůɖ ɛŮŰŬɝɨ Űɤɜ 

ůɡɜŬɚɚŬůůɞɛɏɜɤɜ əŬŰɎ Űɞ ůŰɎŭɘɞ Űɖɠ ŭɘŬˊɟŬɔɛɎŰŮɡůɖɠ ůɡɜɘůŰɎ ɏɜɜɞɛɖ ůɢɏůɖ 

(Rechtsverhªltnis), ɞɛɞɘɎɕɞɡůŬ ɛŮ ůɨɛɓŬůɖ, Ŭˊɧ Űɖɜ ɞˊɞɑŬ Ŭˊɞɟɟɏɞɡɜ ŮəŬŰɏɟɤɗŮɜ 

ˊɟɞůɡɛɓŬŰɘəɏɠ ɡˊɞɢɟŮɩůŮɘɠ ˊɟɞůŰŬůɑŬɠ (Schutzpflichten, Loyalitªtspflichten). 

ɄŬɟŬɔɤɔɘəɧ ɚɧɔɞ Űɤɜ ˊŬɟŬˊɎɜɤ ɡˊɞɢɟŮɩůŮɤɜ ůɡɜɘůŰɎ ɖ ŬɛɞɘɓŬɑŬ ŮɛˊɘůŰɞůɨɜɖ 

ɛŮŰŬɝɨ Űɤɜ ɛŮɟɩɜ, ɖ ŭɘɎɣŮɡůɖ Űɖɠ ɞˊɞɑŬɠ, ˊŬɟɏɢŮɘ ůŰɞ ɕɖɛɘɤɗɏɜ ɛɏɟɞɠ Ŭɝɑɤůɖ 

Ŭˊɞɕɖɛɑɤůɖɠ
263
. ȼ ŰŮɚŮɡŰŬɑŬ ŬɡŰɐ Ɏˊɞɣɖ ŮˊɏŭɟŬůŮ əŬŰŬɚɡŰɘəɎ ůŰɖ ŭɘŬɛɧɟűɤůɖ Űɖɠ 

ɜɞɛɞɚɞɔɑŬɠ Űɞɡ ɔŮɟɛŬɜɘəɞɨ ȷəɡɟɤŰɘəɞɨ. ȳˊɤɠ, ɐŭɖ, Ŭˊɧ Ɏɚɚɖ ɗɏůɖ ŮɑɢŬɛŮ Űɖɜ 

ŮɡəŬɘɟɑŬ ɜŬ ŮˊɘůɖɛɎɜɞɡɛŮ
264

, ɖ ɏɜŬɟɝɖ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ ŭɖɛɘɞɡɟɔŮɑ əŬŰɎ Űɖɜ 

ˊɎɔɘŬ ɜɞɛɞɚɞɔɑŬ Űɞɡ ˊŬɟŬˊɎɜɤ ŭɘəŬůŰɖɟɑɞɡ çɞɘɞɜŮɑ ůɡɛɓŬŰɘəɐ ůɢɏůɖ ŮɛˊɘůŰɞůɨɜɖɠè 

(vertrªgsªhnliches Vertraunsverhªltnis) ɛŮŰŬɝɨ Űɤɜ ůɡɜŬɚɚŬůůɞɛɏɜɤɜ, Ŭˊɧ Űɖɜ 

ɞˊɞɑŬ Ŭˊɞɟɟɏɞɡɜ ˊɟɞůɡɛɓŬŰɘəɏɠ ɡˊɞɢɟŮɩůŮɘɠ ˊɟɞůŰŬůɑŬɠ Űɧůɞ Űɤɜ Ůɜɜɧɛɤɜ 

ŬɔŬɗɩɜ Űɤɜ ɛŮɟɩɜ ɧůɞ əŬɘ ŰɟɑŰɤɜ, ˊɞɡ ŮɛˊɚɏəɞɜŰŬɘ ůŰɘɠ ɡˊɧ Ůɝɏɚɘɝɖ 

ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ.  

 

 

                                                
260 ȾŬɛˊɑŰůɖɠ, ɄŮɟɑ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ, ů. 36-38 
261 ȾŬɛˊɑŰůɖɠ, ɄŮɟɑ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ, ů. 38-40Ŀ ũɘŬɜɜŬəɧˊɞɡɚɞɠ, ȼ Ůɡɗɨɜɖ əŬŰɎ Űɞ ůŰɎŭɘɞɜ 

Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ, ȷȽȹ 1943, ů. 408 
262 ȾŬɛˊɑŰůɖɠ, ɄŮɟɑ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ, ů. 42Ŀ ũɘŬɜɜŬəɧˊɞɡɚɞɠ, ȼ Ůɡɗɨɜɖ əŬŰɎ Űɞ ůŰɎŭɘɞɜ 

Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ, ȷȽȹ 1943, ů. 408-409Ŀ ȸɚ. Ůˊɑůɖɠ ũŬɕɐɠ, ȼ ŬɗɏŰɖůɖ Űɖɠ Ůɜɞɢɘəɐɠ 

ůɡɛɓɎůŮɤɠ, ů. 159 
263 ɆŰɖ ɚɨůɖ ŬɡŰɐ ůɡɜŰɏɚŮůŮ ŬˊɞűŬůɘůŰɘəɎ ɖ ɗŮɩɟɖůɖ Űɞɡ Ůɜɞɢɘəɞɨ ŭŮůɛɞɨ ɤɠ ɞɟɔŬɜɘůɛɞɨ 

(schuldrechtlicher Organismus), Ŭˊɧ Űɞɜ ɞˊɞɑɞ ŭɨɜŬŰŬɘ ɜŬ ˊɟɞəɨˊŰŮɘ ŭɘŬɚŮəŰɘəɎ ɏɜŬ ˊɚɏɔɛŬ 

Ůˊɘɛɏɟɞɡɠ ŭɘəŬɘɤɛɎŰɤɜ əŬɘ ɡˊɞɢɟŮɩůŮɤɜ ɔɘŬ ŰŬ ˊɟɧůɤˊŬ ˊɞɡ ɛŮŰɏɢɞɡɜ ůŮ ŬɡŰɧɜ. ɆŰɞ ˊɚŬɑůɘɞ ŬɡŰɧ, 

Űɞ ˊŮɟɘŮɢɧɛŮɜɞ Űɖɠ Ůɜɞɢɘəɐɠ ůɢɏůɖɠ, Űɞ ɞˊɞɑɞ ůɡɜŰɑɗŮŰŬɘ ɧɢɘ Ŭˊɚɩɠ Ŭˊɧ Ůˊɘɛɏɟɞɡɠ Ůɜɞɢɏɠ, 

ˊŬɟɞɡůɘɎɕŮɘ çŭɘŬɟəɐ Ůɝɏɚɘɝɖ əŬɘ ɛŮŰŬɓɞɚɐè (ũŮɤɟɔɘɎŭɖɠ, Ⱥɜɞɢɘəɧ ȹɑəŬɘɞ, ũŮɜɘəɧ ɛɏɟɞɠ, ů. 28), 

ŬˊɞəŰɩɜŰŬɠ ŰŬ ɢŬɟŬəŰɖɟɘůŰɘəɎ Ůɜɧɠ çůɨɜɗŮŰɞɡ ŭɡɜŬɛɘəɞɨ űŬɘɜɞɛɏɜɞɡè (ɓɚ. ůɢŮŰ. ũŮɤɟɔɘɎŭɖɠ, 

Ⱥɜɞɢɘəɧ ȹɑəŬɘɞ, ũŮɜɘəɧ ɛɏɟɞɠ, ů. 28Ŀ ȹŮɚɖɔɘɎɜɜɖ, Ⱥɜɞɢɘəɧ ȹɑəŬɘɞ (ˊŬɜŮˊɘůŰɖɛɘŬəɏɠ ˊŬɟŬŭɧůŮɘɠ) - 
ȺɘůŬɔɤɔɐ, Ä11Ŀ ȷůŰ. ũŮɤɟɔɘɎŭɖ, Ⱥɜɞɢɘəɧ ȹɑəŬɘɞ, ũŮɜɘəɧ ɛɏɟɞɠ, ɇɧɛ. Ƚ, ů. 21Ŀ ũŬɕɐɠ, ȼ ŬɗɏŰɖůɖ Űɖɠ 

Ůɜɞɢɘəɐɠ ůɡɛɓɎůŮɤɠ, ů. 72 ůɖɛ. 2 ɧˊɞɡ əŬɘ ůɢŮŰɘəɏɠ ˊŬɟŬˊɞɛˊɏɠ ůŰɖ ɔŮɟɛŬɜɘəɐ ɓɘɓɚɘɞɔɟŬűɑŬ). ȼ 

ŬɜŰɑɚɖɣɖ ŬɡŰɐ, ɓŬůɘəɧ ɔɜɩɟɘůɛŬ Űɖɠ ɞˊɞɑŬɠ ŬˊɞŰŮɚŮɑ ɖ ɗŮɩɟɖůɖ ŭŬɜŮɘůŰɐ əŬɘ ɞűŮɘɚɏŰɖ ɤɠ 

ŬɜŬɔəŬɑɤɜ űɞɟɏɤɜ Űɞɡ əɞɘɜɤɜɘəɞɨ ůəɞˊɞɨ Űɖɠ Ůɜɞɢɐɠ, űɏɟŮɘ ɏɜŰɞɜɖ Űɖɜ ŮˊɑŭɟŬůɖ Űɤɜ 

ŮɗɜɘəɞůɞůɘŬɚɘŰɘəɩɜ ɘŭŮɩɜ Űɖɠ ˊŮɟɘɧŭɞɡ əŬŰɎ Űɖɜ ɞˊɞɑŬ ŮˊŮɝŮɟɔɎůŰɖəŮ ɗŮɤɟɖŰɘəɎ.  
264 ȸɚ. ˊŬɟŬˊɎɜɤ ȾŮű. ȽȽ, ȽȽ, 1 



 

 

55 

 

58. ȼ ɗɏůɖ ŬɡŰɐ Űɞɡ ɔŮɟɛŬɜɘəɞɨ ȷəɡɟɤŰɘəɞɨ ŭɘəŬɘɞɚɞɔŮɑ Űɖɜ ˊŬɟô ɖɛɑɜ əɟŬŰɞɨůŬ 

Ɏˊɞɣɖ. ɄŬɟŬŰɖɟŮɑ ɢŬɟŬəŰɖɟɘůŰɘəɎ ɞ ũ. ɀˊŬɚɐɠ
265

, ˊɟɞůŭɘɞɟɑɕɞɜŰŬɠ ɏɛɛŮůŬ Űɖ 

ɜɞɛɘəɐ űɨůɖ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ, ɧŰɘ ç [é] Ŭˊɧ Űɖɠ ŮɜɎɟɝŮɤɠ ŰɞɨŰɤɜ (Ůɜɜ. 

Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ) ŮəɎŰŮɟɤɜ Űɤɜ ɛŮɟɩɜ ɏɜŬɜŰɘ Űɞɡ ŮŰɏɟɞɡ ŭŮɜ ɡˊɏɢŮɘ Ŭˊɚɩɠ ŰŬ 

Ůɘɠ ˊɎɜŰŬ əɞɘɜɤɜɘəɧɜ Ɏɜɗɟɤˊɞɜ ŮˊɘɓŬɚɚɧɛŮɜŬ əŬɗɐəɞɜŰŬ, Ŭɚɚô ŮɘůɏɟɢŮŰŬɘ ɏɜŬɜŰɘ Űɞɡ 

ŮŰɏɟɞɡ Ůɘɠ ɘŭɘŬɘŰɏɟŬɜ ůɢɏůɘɜ ŬɛɞɘɓŬɑŬɠ ŮɛˊɘůŰɞůɨɜɖɠ, ˊŬɟɞɛɞɑŬɜ ˊɟɞɠ Űɖ ůɡɛɓŬŰɘəɐɜ, 

ŭŮŭɞɛɏɜɞɡ ɧŰɘ ŬɛűɧŰŮɟŬ ɏɢɞɡůɘɜ ˊɟɞ ɞűɗŬɚɛɩɜ ɧŰɘ ŮɑɜŬɘ ŭɡɜŬŰɧɜ ɜŬ əŬŰŬɚɐɝɤůɘɜ Ůɘɠ 

ůɡɛɓŬŰɘəɧɜ ŭŮůɛɧɜ
266
è. Ƀ ˊɟɞůɤˊɘəɧɠ ŭŮůɛɧɠ ɛŮŰŬɝɨ Űɤɜ ɛŮɟɩɜ əŬɘ ɖ Ůɝ ŬɡŰɞɨ Űɞɡ 

ɚɧɔɞɡ ŭɖɛɘɞɡɟɔɞɨɛŮɜɖ ůɢɏůɖ ŮɛˊɘůŰɞůɨɜɖɠ ɛŮŰŬɝɨ Űɞɡɠ, əŬɗɘůŰɞɨɜ Űɘɠ 

ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ Ůɜɞɢɘəɐ ůɢɏůɖ, ŬɜŰɘəŮɑɛŮɜɞ Űɖɠ ɞˊɞɑŬɠ ŮɑɜŬɘ ɖ əŬɚɧˊɘůŰɖ əŬɘ 

ůɨɛűɤɜɖ ɛŮ ŰŬ ůɡɜŬɚɚŬəŰɘəɎ ɐɗɖ ůɡɛˊŮɟɘűɞɟɎ. ȼ Ůɜɞɢɐ ɧɛɤɠ ŬɡŰɐ, ŭŮɜ ŬˊɞŰŮɚŮɑ 

Ůɜɞɢɐ ɡˊɧ Űɖɜ ůŰŮɜɐ ɏɜɜɞɘŬ ˊɞɡ ŬˊɞŭɑŭŮɘ ůŮ ŬɡŰɐɜ ɖ ȷȾ 287, ŬɚɚɎ, ɧˊɤɠ ŭɘŭɎůəŮŰŬɘ 

ůɢŮŰɘəɩɠ, çŮɜɞɢɐ ɢɤɟɑɠ əɨɟɘŬ ˊŬɟɞɢɐè (Ůɜɞɢɐ ɡˊɧ ŮɡɟŮɑŬ ɏɜɜɞɘŬ)
267

. ȳˊɤɠ ŮɨůŰɞɢŬ 

ŮˊɘůɖɛŬɑɜŮɘ ɞ ũŬɕɐɠ, ç[...] Ůɘɠ Űɖɜ ɏɜɜɞɘŬɜ Űɞɡ Ůɜɞɢɘəɞɨ (ůɡɛɓŬŰɘəɞɨ) ŭŮůɛɞɨ ɤɠ 

ɞɟɔŬɜɘůɛɞɨ ˊŮɟɘɏɚŬɓɞɜ əŬɘ Űɖɜ ůɢɏůɘɜ ŰŬɨŰɖɜ, Űɖɜ ŭɘŬ Űɖɠ ŮɜɎɟɝŮɤɠ Űɤɜ 

ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ ˊɟɞɠ ůɨɜŬɣɘɜ ůɡɛɓɎůŮɤɠ ŭɖɛɘɞɡɟɔɞɡɛɏɜɖɜ. [...] ɃɨŰɤ ŭɘŬ Űɞɡ 

ůɡɛɓŬŰɘəɞɨ ŭŮůɛɞɨ ŭɖɛɘɞɡɟɔŮɑŰŬɘ ůɢɏůɘɠ Űɘɠ ŮɛˊɘůŰɞůɨɜɖɠ, ŬɟɢɧɛŮɜɖ Ŭˊɧ Űɖɠ ŮɜɎɟɝŮɤɠ 

Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ əŬɘ ŮɝŬəɞɚɞɡɗɞɨůŬ əŬɘ ɛŮŰô ŬɡŰɐɜ ɏŰɘ Űɖɜ ɚɨůɘɜ Űɞɡ Ůɜɞɢɘəɞɨ 

ŭŮůɛɞɨ, əŬɗô ɧůɞɜ ɞɨ ɛɧɜɞɜ ɡˊɞɢɟŮɞɑ ŰŬ ůɡɛɓŬɚɚɧɛŮɜŬ ɛɏɟɖ Ůɘɠ əɞɘɜɐɜ əŬɘ əŬɚɧˊɘůŰɞɜ 

ůɡɜŮɟɔŬůɑŬɜ ŭɘŬ Űɖɜ ŮˊɘŰɡɢɑŬɜ Űɞɡ ůəɞˊɞɨ Űɖɠ Ůɜɞɢɐɠ, Űɖɜ Ůəˊɚɐɟɤůɘɜ ŬɡŰɐɠ, Ŭɚɚô 

Ůˊɑůɖɠ ŮˊɘɓɎɚɚŮɘ ɘŭɑŬ ɡˊɞɢɟŮɩůŮɘɠ ˊɟɞůŰŬůɑŬɠ Űɤɜ ůɡɛűŮɟɧɜŰɤɜ əŬɘ Űɤɜ ŬɔŬɗɩɜ Űɞɡ 

ŬɜŰɘůɡɛɓŬɚɚɞɛɏɜɞɡ, ŬɑŰɘɜŮɠ ŭɡɜŬŰɧɜ ɜŬ ŮɝŬəɞɚɞɡɗɐůɞɡɜ əŬɘ ɛŮŰɎ Űɖɜ ɚɨůɘɜ Űɞɡ Ůə Űɖɠ 

Ůɜɞɢɐɠ (ůɡɛɓɎůŮɤɠ) ŭŮůɛɞɨ [...] ȹɘŬ Űɖɠ ŬɜŰɘɚɐɣŮɤɠ ŰŬɨŰɖɠ ŭɘəŬɘɞɚɞɔŮɑŰŬɘ Ůˊɑ Űɞ 

ɘůɢɡɟɧŰŮɟɞɜ ɖ ůɢɏůɘɠ ŮɛˊɘůŰɞůɨɜɖɠ əŬɘ ˊŬɟɏɢŮŰŬɘ Ůɘɠ Űɖɜ ůɡɛɓŬŰɘəɐɜ ůɢɏůɘɜ, ŭɘŬ Űɖɠ 

ˊɟɞůŬɟɛɞɔɐɠ ŬɡŰɐɠ Ůɘɠ Űɖɜ əŬɗɧɚɞɡ əɞɘɜɤɜɘəɐɜ əŬɘ ɞɘəɞɜɞɛɘəɐɜ ŰɎɝɘɜ, ɜɏɞɜ 

ˊŮɟɘŮɢɧɛŮɜɞɜ
268
è. Ⱥűɧůɞɜ ɛŮŰŬɝɨ Űɤɜ ɛŮɟɩɜ ɡűɑůŰŬŰŬɘ Ůɜɞɢɐ ɡˊɧ ŮɡɟŮɑŬ ɐ 

əŬŰŬɢɟɖůŰɘəɐ ɏɜɜɞɘŬ
269

, ɖ ˊɟɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ ˊɚɖůɘɎɕŮɘ ˊŮɟɘůůɧŰŮɟɞ ˊɟɞɠ Űɖɜ 

ŮɜŭɞůɡɛɓŬŰɘəɐ
270
, ŭɘəŬɘɞɚɞɔɩɜŰŬɠ Űɖɜ Ŭɡɝɖɛɏɜɖ ɏɜŬɜŰɘ Űɤɜ ŬŭɘəɞˊɟŬəŰɘəɩɜ 

ŬɝɘɩůŮɤɜ Ůɡɗɨɜɖ. 

 

 

 

 

 

 

 

                                                
265 ɀˊŬɚɐɠ, Ä87, ů. 235 
266 ȷɚɚɎ əŬɘ ˊŬɟŬəɎŰɤ, ɞ ɑŭɘɞɠ, Ä87, ů. 239 çȼ Ůɡɗɨɜɖ əŬɗô ŮŬɡŰɐɜ ŭŮɜ ŮɑɜŬɘ ŮɜŰŬɨɗŬ Ůɝ ŬŭɘəɞˊɟŬɝɑŬɠ 

[é] Ŭɚɚô Ůɝ ŬɗŮŰɐůŮɤɠ Ůɘŭɘəɐɠ Ůɜɞɢɐɠ ɜɧɛɤ ɡűɘůŰŬɛɏɜɖɠ [...]è 
267 ɆŰŬɗɧˊɞɡɚɞɠ, ũŮɜɘəɧ Ⱥɜɞɢɘəɧ ȹɑəŬɘɞ, Ä3, Ŭɟ. 51, 52, 57 
268 ũŬɕɐɠ, ȼ ŬɗɏŰɖůɖ Űɖɠ Ůɜɞɢɘəɐɠ ůɡɛɓɎůŮɤɠ, ů. 72 ůɖɛ. 2 
269 ũɘŬ Űɖɜ ɏɜɜɞɘŬ əŬɘ Űɞ ŭɘŬɚŮəŰɘəɧ ˊŮɟɘŮɢɧɛŮɜɞ Űɖɠ ɞˊɞɑŬɠ ɓɚ. ũŮɤɟɔɘɎŭɖɠ, Ⱥɜɞɢɘəɧ ȹɑəŬɘɞ, ũŮɜɘəɧ 

ɛɏɟɞɠ, Ä3, ů. 27-28 
270 ɆŰŬɗɧˊɞɡɚɞɠ, ũŮɜɘəɧ Ⱥɜɞɢɘəɧ ȹɑəŬɘɞ, Ä3, Ŭɟ. 57Ŀ ũŮɤɟɔɘɎŭɖɠ, Ä34, ů. 504, ůɖɛ. 2Ŀ ȾŬɟɎůɖɠ ůŮ 

ũŮɤɟɔɘɎŭɖ ï ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ2, Ɏɟɗɟ. 197-198 Ŭɟ. 3-4 
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ɔ) ȼ ůɡɜɗɏŰɞɡůŬ ɗŮɤɟɑŬ ï ɖ ˊɟɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ ɤɠ tertium quid 

59. ȾŬɗɧůɞɜ ɞ ȷȾ ˊŮɟɘɚŬɛɓɎɜŮɘ ůŰŬ ɎɟɗɟŬ 197 ï 198 Ůɘŭɘəɏɠ ŭɘŬŰɎɝŮɘɠ ɔɘŬ Űɖɜ 

ˊɟɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ, ɐŭɖ Ŭˊɧ Űɖ ůɡůŰɖɛŬŰɘəɐ ɏɜŰŬɝɖ Űɤɜ ŭɘŬŰɎɝŮɤɜ ůŰɞ əŮɑɛŮɜɞ 

Űɞɡ ȷȾ, ŭɨɜŬŰŬɘ ɜŬ ɡˊɞůŰɖɟɘɢɗŮɑ ɧŰɘ ɖ Ůɜ ɚɧɔɤ Ůɡɗɨɜɖ ůɡɜɘůŰɎ ŬɡŰɞŰŮɚɏɠ Ůɑŭɞɠ, 

ůŬűɩɠ ŭɘŬəɟɘɜɧɛŮɜɞ ɏɜŬɜŰɘ Űɖɠ ŭɘəŬɘɞˊɟŬəŰɘəɐɠ ɧůɞ əŬɘ Űɖɠ ŬŭɘəɞˊɟŬəŰɘəɐɠ 

Ůɡɗɨɜɖɠ
271
. ɇŬ ɎɟɗɟŬ 197 ï 198 ȷȾ, ŬˊɞŰŮɚɩɜŰŬɠ ɘŭɘŬɑŰŮɟɞ ɜɧɛɘɛɞ ɚɧɔɞ Ůɡɗɨɜɖɠ

272
, 

ŭɘŬɗɏŰɞɡɜ ɑŭɘŬ ɗɏůɖ əŬɘ ɚŮɘŰɞɡɟɔɘəɐ ŬˊɞůŰɞɚɐ ůŰɞ ůɨůŰɖɛŬ ŬůŰɘəɐɠ Ůɡɗɨɜɖɠ Űɞɡ 

ȷȾ. ȼ ˊɟɞůűɡɔɐ ůŰɘɠ ŭɘŬŰɎɝŮɘɠ Űɖɠ ŬŭɘəɞˊɟŬəŰɘəɐɠ ɐ ŮɜŭɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ ɔɘŬ 

Űɖɜ əɎɚɡɣɖ Űɤɜ ˊŮɟɘˊŰɩůŮɤɜ ˊɞɡ ŰŬ Ůɜ ɚɧɔɤ ɎɟɗɟŬ Ŭűɐɜɞɡɜ ŬɟɟɨɗɛɘůŰŮɠ, ˊɏɟŬ Ŭˊɧ 

Űɞ ɧŰɘ ŬˊɞŰŮɚŮɑ çɚɨůɖ ŬɜɎɔəɖɠ
273
è, ˊŬɟŬɓɚɏˊŮɘ Űɖɜ ç[é] ŬɡŰɞɜɞɛɑŬ əŬɘ [é] 

ɘŭɘɞŰɡˊɑŬ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ, ɖ ɞˊɞɑŬ ŭŮɜ ŰŬɡŰɑɕŮŰŬɘ ŬˊɞɚɨŰɤɠ ɛŮ əɎˊɞɘŬ Ɏɚɚɖ 

ɛɞɟűɐ Ůɡɗɨɜɖɠ [é]
274
è. ɄɟɎɔɛŬŰɘ, ɓŬůɘəɐ ŬűŮŰɖɟɑŬ Űɞɡ ȷȾ ŬˊɞŰŮɚŮɑ ɖ ůŬűɐɠ 

ŭɘɎəɟɘůɖ, Űɧůɞ Ůɝ ŬˊɧɣŮɤɠ ˊɟɞɦˊɞɗɏůŮɤɜ ɑŭɟɡůɖɠ ɧůɞ əŬɘ Ůɝ ŬˊɧɣŮɤɠ Ůɜɜɧɛɤɜ 

ůɡɜŮˊŮɘɩɜ, ɛŮŰŬɝɨ ˊɟɞůɡɛɓŬŰɘəɐɠ, ŬŭɘəɞˊɟŬəŰɘəɐɠ əŬɘ ŮɜŭɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ. 

ȹŮŭɞɛɏɜɞɡ ŭŮ ɧŰɘ Ůˊɑ ŮɜŭɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ, ɖ ɨˊŬɟɝɖ ˊɟɞɦűɘůŰɎɛŮɜɖɠ Ůɜɞɢɐɠ əŬɘ 

ŮɜŰŮɨɗŮɜ ɞ ůɡɛɓŬŰɘəɧɠ ŭŮůɛɧɠ ɛŮŰŬɝɨ Űɤɜ ɛŮɟɩɜ ŭɘəŬɘɞɚɞɔŮɑ ŬɡůŰɖɟɧŰŮɟɖ ůŮ ůɢɏůɖ 

ɛŮ Űɖɜ ŬŭɘəɞˊɟŬəŰɘəɐ Ůɡɗɨɜɖ ɛŮŰŬɢŮɑɟɘůɖ Űɖɠ ˊŬɟɎɜɞɛɖɠ ůɡɛˊŮɟɘűɞɟɎɠ, əŬɗɩɠ əŬɘ 

ɧŰɘ Ůˊɑ ŬŭɘəɞˊɟŬəŰɘəɐɠ Ůɡɗɨɜɖɠ, ɖ ɏɚɚŮɘɣɖ Űɞɡ ˊŬɟŬˊɎɜɤ ůɡɛɓŬŰɘəɞɨ ŭŮůɛɞɨ 

ɛŮŰŬɝɨ ɕɖɛɘɩůŬɜŰɞɠ əŬɘ ɕɖɛɘɤɗɏɜŰɞɠ, ɞŭɖɔŮɑ ůŮ ŮˊɘŮɘəɏůŰŮɟɖ Ůɡɗɨɜɖ, ɖ ɟɨɗɛɘůɖ Űɖɠ 

ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ ŭŮɜ ɛˊɞɟŮɑ ɜŬ əŬɗɞɟɘůŰŮɑ Ůə Űɤɜ ˊɟɞŰɏɟɤɜ ɛŮ ŬɜŬɔɤɔɐ ůŰɘɠ 

ɜɞɛɞŰɡˊɘəɏɠ ɛɞɟűɏɠ Űɤɜ ˊŬɟŬˊɎɜɤ Ůɘŭɩɜ Ůɡɗɨɜɖɠ
275
, əŬɗɧůɞɜ ɞɘ ɟɡɗɛɑůŮɘɠ Űɞɡ 

ɜɧɛɞɡ ŭŮɜ ˊŬɟɞɡůɘɎɕɞɡɜ əŬɘ ůŰŬ ŰɟɑŬ Ůɑŭɖ Ůɡɗɨɜɖɠ Űɖɜ ŬɡŰɐ ŰŮɚɞɚɞɔɑŬ. ȺɎɜ ɞ 

ɜɞɛɞɗɏŰɖɠ ŬˊɏɓɚŮˊŮ ůŰɖ ɚɨůɖ ŬɡŰɐ, ɖ ŮɘůŬɔɤɔɐ Űɤɜ ŭɘŬŰɎɝŮɤɜ Űɤɜ Ɏɟɗɟɤɜ ȷȾ 197 

ï 198 ɗŬ ɐŰŬɜ əŮɜɐ ˊŮɟɘŮɢɞɛɏɜɞɡ. ȺɝɎɚɚɞɡ, ɖ əŬŰɎűŬůɖ Ůɜɜɧɛɤɜ ůɡɜŮˊŮɘɩɜ ɛŮ 

ŬˊɞəɚŮɘůŰɘəɧ əɟɘŰɐɟɘɞ Űɞɜ ɜɞɛɘəɧ ɢŬɟŬəŰɖɟɘůɛɧ Űɞɡ ɡˊɧ ŮɝɏŰŬůɖ ɗŮůɛɞɨ, ˊɏɟŬɜ Űɞɡ 

ɧŰɘ ŭŮɜ űŬɑɜŮŰŬɘ ɜŬ ůɡɜɘůŰɎ Ůˊɘɚɞɔɐ ŭɞɔɛŬŰɘəɎ ŬɜŮˊɑɚɖˊŰɖ, əŬɗɧŰɘ ɏɢŮɘ ŮˊɘəɟɘɗŮɑ Ŭˊɧ 

                                                
271 Ɉˊɏɟ Űɖɠ Ɏˊɞɣɖɠ ŬɡŰɐɠ ɓɚ. ȾŬɛˊɑŰůɖɠ, ɄŮɟɑ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ, ů. 45 Ůˊ., 54 Ůˊ., 62 Ůˊ., 

67-68Ŀ ɆɖɛŬɜŰɐɟŬɠ, Ä36, ů. 471 (ɏɛɛŮůŬ)Ŀ ȷůˊɟɞɔɏɟŬəŬɠ  - ũɟɑɓŬɠ, Ä63, ů. 269Ŀ ɄŬˊŬɜŰɤɜɑɞɡ, Ä63, ů. 

340Ŀ ɀˊŬɟɛˊŬɚɘɎɠ, ȼ əŬŰɎ ŰŬ ɎɟɗɟŬ 197 əŬɘ 198 Ůɡɗɨɜɖ Ůə Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ, Ɂɞȸ 1974, ů. 

736 Ƚ, ȽȽĿ ȹŮɚɖɔɘɎɜɜɖɠ, ũɜɤɛɞŭɞŰɐůŮɘɠ (1960 ï 1966), ů. 72 ad finem=ȷɟɛ Ⱦô (1966), ů. 524 
272 ɆɨɛűɤɜŬ ɛŮ Űɖ ɜɞɛɞɚɞɔɑŬ, ɖ ˊɟɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ ŬˊɞŰŮɚŮɑ ɘŭɘŬɑŰŮɟɖ Ůə Űɞɡ ɜɧɛɞɡ Ůɜɞɢɐ ɓɚ. 

ŮɜŭŮɘəŰ. Ⱥűȷɗ 1404/2014, ȷɟɛ 2015. 208Ŀ Ⱥűȷɗ 5134/2014, ȹȺȺ 2015. 50Ŀ ȺɘɟɅɞŭ 226/2014 

ɁɃɀɃɆĿ ɀɄɟɄŬŰɟ 465/2012, Ⱥűȷȹ 2012. 1050Ŀ ȷɄ 1610/2009, ɉɟȽȹ 2010. 690Ŀ ȷɄ 1186/2007, 

Ɂɞȸ 2009. 1351Ŀ Ⱥűȹɤŭ 30/2004 ɁɃɀɃɆĿ ȺűɄŬŰɟ 988/2004, ȷɢɁɞɛ 2005. 23Ŀ ȺűɄŮɘɟ 1219/2000, 

ɄŮɘɟɁɞɛ 2001. 86ĿȺɘɟȷɗ 932/1997, ȷɟɢɁ 1998. 382Ŀ ɆɨɛűɤɜŬ ɛŮ Űɖɜ ȺűɄŮɘɟ 421/2015 ɁɃɀɃɆ 

çŬɜ əŬɘ ˊɖɔɎɕŮɘ Ůɡɗɏɤɠ Ŭˊɧ Űɞ ɜɧɛɞ, ɏɢŮɘ  ůŰɖɜ ɞɡůɑŬ ɤɠ ɗŮɛɏɚɘɞ Űɖɜ ŬəɞɚɞɡɗɞɨůŬ Űɘɠ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ 

ůɨɛɓŬůɖè. 
273 ȾŬɛˊɑŰůɖɠ, ɄŮɟɑ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ, ů. 45 
274 ɇůɞɚŬəɑŭɖɠ, ȼ ˊɟɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ ůŰɞ ůɨůŰɖɛŬ Űɞɡ ȷůŰɘəɞɨ ȾɩŭɘəŬ, Ⱥűȷȹ 3/2009, ů. 275 ȽȽĿ 

ȷɜŰɑůŰɞɘɢŬ ȾŬɛˊɑŰůɖɠ, ɄŮɟɑ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ, ů. 45 ɧˊɞɡ ůɖɛŮɘɩɜŮɘ ç[é] ɖ ɘŭɘɞɛɞɟűɑŬ Űɖɠ 

ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ əŬɗɘůŰɎ ŮɜŭŮŭŮɘɔɛɏɜɖɜ ɛɑŬ ŮəɚŮəŰɘəɐɜ ŮűŬɟɛɞɔɐɜ ɧŰŮ ɛŮɜ Űɤɜ Ůˊɑ ŭɘəŬɘɞˊɟŬɝɘɩɜ 

ɧŰŮ ŭŮ Űɤɜ Ůˊɑ ŬŭɘəɞˊɟŬɝɘɩɜ ɘůɢɡɞɡůɩɜ ŭɘŬŰɎɝŮɤɜ, ŮɜɑɞŰŮ ŭŮ Űɖɜ ɛŮŰô ŬɜŮɝŬɟŰɖůɑŬɠ əŬɘ ŮɚŮɡɗŮɟɑŬɠ 
ŭɖɛɘɞɡɟɔɑŬɜ Ůɘŭɘəɩɜ ˊŮɟɑ ŬɡŰɐɠ əŬɜɧɜɤɜ.èĿ Zimmerman, The Law of Obligations ï Roman 

Foundations of the Civilian Tradition, ů. 245 ç[é] falls squarely into the grey area between the law of 

contract and the law of delict, and there is much to be said for the proposition that it does not fit neatly 

into either of these, but rather forms an integral part of a ñthirdò track of liabilityèĿ  
275 Ʉɧůɞ ɛɎɚɚɞɜ ɛɏůɤ en bloc ŮűŬɟɛɞɔɐɠ Űɤɜ ůɢŮŰɘəɩɜ əŬɜɧɜɤɜ, ɓɚ. ɢŬɟŬəŰɖɟɘůŰɘəɎ ɇůɞɚŬəɑŭɖɠ, ȼ 

ˊɟɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ ůŰɞ ůɨůŰɖɛŬ Űɞɡ ȷůŰɘəɞɨ ȾɩŭɘəŬ, Ⱥűȷȹ 3/2009, ů. 275 ȽȽ 



 

 

57 

 

Űɖ ůɨɔɢɟɞɜɖ ɛŮɗɞŭɞɚɞɔɑŬ Űɞɡ ŭɘəŬɑɞɡ
276
, ŭŮɜ ɚŬɛɓɎɜŮɘ ɡˊɧɣɖ Űɖɠ Űɖɜ ˊɞɚɡůɢɘŭɐ 

ŭɞɛɐ əŬɘ Űɘɠ ˊɞɚɨɛɞɟűŮɠ ˊŰɡɢɏɠ Űɖɠ ɞɡůɘŬůŰɘəɐɠ ɏɜɜɞɛɖɠ ŰɎɝɖɠ.  

 

2. ȼ əɎɚɡɣɖ Űɤɜ əŮɜɩɜ: ŮɜŭɞůɡɛɓŬŰɘəɐ əŬɘ ŬŭɘəɞˊɟŬəŰɘəɐ Ůɡɗɨɜɖ 

(Haftungsmodalitªten) 

60. ɀŮ ŬűŮŰɖɟɑŬ Űɘɠ ˊŬɟŬˊɎɜɤ ŭɘŬŰɡˊɤɗŮɑůŮɠ ɗŮɤɟɑŮɠ, ɖ ˊɚɐɟɤůɖ Űɤɜ əŮɜɩɜ ɤɠ 

ˊɟɞɠ Űɘɠ ˊɟɞɦˊɞɗɏůŮɘɠ ɑŭɟɡůɖɠ əŬɘ Űɘɠ ůɡɜɏˊŮɘŮɠ Űɖɠ Ůɡɗɨɜɖɠ, ŭɘŬɛɞɟűɩɜŮŰŬɘ əŬŰô 

ŬɜɎɔəɖ ɓɎůŮɘ Űɞɡ ɜɞɛɘəɞɨ ɢŬɟŬəŰɖɟɘůɛɞɨ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ. ɆɨɛűɤɜŬ ɛŮ 

Űɖɜ ŭɘəŬɘɞˊɟŬəŰɘəɐ ɗŮɤɟɑŬ, ɖ ɞɛɞɘɧŰɖŰŬ ˊɟɞůɡɛɓŬŰɘəɐɠ əŬɘ ůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ, 

ŭɘəŬɘɞɚɞɔŮɑ Űɖɜ ŬɜɎɚɞɔɖ ŮűŬɟɛɞɔɐ Űɤɜ ŭɘŬŰɎɝŮɤɜ Űɖɠ ŰŮɚŮɡŰŬɑŬɠ
277

. ȾŬŰɎ Űɖɜ 

ŬŭɘəɞˊɟŬəŰɘəɐ ɗŮɤɟɑŬ, ŮűŬɟɛɞůŰɏŮɠ ŰɡɔɢɎɜɞɡɜ ɞɘ ŭɘŬŰɎɝŮɘɠ Űɖɠ ŬŭɘəɞˊɟŬəŰɘəɐɠ 

Ůɡɗɨɜɖɠ
278

.  ɆɨɛűɤɜŬ ɛŮ Űɖɜ ŰɟɑŰɖ, Űɏɚɞɠ, ůɡɜɗɏŰɞɡůŬ Ɏˊɞɣɖ, çɖ Ůˊɘɚɞɔɐ ŭɏɞɜ ɜŬ 

ɔɑɜɖ ɓɎůŮɘ Űɖɠ ůəɞˊɘɛɧŰɖŰɞɠ Űɖɠ Ůɘɠ ɏəŬůŰɞɜ ůɡɔəŮəɟɘɛɏɜɞɜ ɗɏɛŬ ŬɜŬɚɧɔɞɡ ŮűŬɟɛɞɔɐɠ 

ŭɘŬŰɎɝŮɤɠ ˊŮɟɑ ŭɘəŬɘɞˊɟŬɝɘɩɜ ɐ ŬŭɘəɞˊɟŬɝɘɩɜ
279
è. Ƀ ɢŬɟŬəŰɖɟɘůɛɧɠ Űɖɠ Ůɡɗɨɜɖɠ 

Ŭˊɧ Űɘɠ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ ɤɠ ɘŭɘŬɑŰŮɟɖɠ (sui generis) Ůɡɗɨɜɖɠ Ůə Űɞɡ ɜɧɛɞɡ (ex lege, 

gesetzliches Haftung), ŮˊɘɓɎɚɚŮɘ Űɖɜ ˊɚɐɟɤůɖ Űɤɜ əŮɜɩɜ ɛŮ əŬŰɎɚɚɖɚɖ ŮűŬɟɛɞɔɐ 

Űɧůɞ Űɤɜ ˊŮɟɑ ůɡɛɓŬŰɘəɐɠ ɧůɞ əŬɘ Űɤɜ ˊŮɟɑ ŬŭɘəɞˊɟŬəŰɘəɐɠ Ůɡɗɨɜɖɠ ŭɘŬŰɎɝŮɤɜ.  

 

61. Ƀ ˊɟɞɓɚɖɛŬŰɘůɛɧɠ ŬɜŬűɞɟɘəɎ ɛŮ Űɖ ɜɞɛɘəɐ űɨůɖ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ 

ŬˊŬɜŰɎŰŬɘ əŬŰŮɝɞɢɐɜ ůŮ ŭɑəŬɘŬ, ɧˊɞɡ ɖ ŭɘɎɗɟɤůɖ Űɞɡ ŭɘəŬɑɞɡ Űɖɠ ŬůŰɘəɐɠ Ůɡɗɨɜɖɠ 

ɔɜɤɟɑɕŮɘ ŭɘŬűɞɟŮŰɘəɞɨɠ əŬɘ ŬɡŰɞŰŮɚŮɑɠ ɜɧɛɘɛɞɡɠ ɚɧɔɞɡɠ Ůɡɗɨɜɖɠ, ɛŮ əŬŰŮɝɞɢɐɜ 

ˊŬɟɎŭŮɘɔɛŬ Űɖɜ ŬŭɘəɞˊɟŬəŰɘəɐ əŬɘ ŮɜŭɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ (Kategorienpaar), ɧˊɤɠ 

                                                
276 ȸɚ. ůɢŮŰ. ɇůɞɚŬəɑŭɖɠ, ȼ ˊɟɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ ůŰɞ ůɨůŰɖɛŬ Űɞɡ ȷůŰɘəɞɨ ȾɩŭɘəŬ, Ⱥűȷȹ 3/2009, 

ů. 275 ad finem, 276 əŬɘ Űɖɜ ŮəŮɑ ˊŬɟŬˊɞɛˊɐ ůɖɛ. 49 
277 Ɉˊɏɟ Űɖɠ Ɏˊɞɣɖɠ ŬɡŰɐɠ ȾŬɟɎůɖɠ ůŮ ũŮɤɟɔɘɎŭɖ-ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ2 Ɏɟɗɟ. 197-198 Ŭɟ. 4Ŀ ɞ ɑŭɘɞɠ, ȼ 

ˊɟɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ əŬŰô ȷȾ 197-198, ɉɟȽȹ 2005, ů. 769 Ůˊ.= ɇɘɛ Űɧɛ. ɀŬɜɤɚŮŭɎəɖ, Űɧɛ. ȽȽȽ, 2007, 

ů. 739 Ůˊ.Ŀ ɄŬˊŬůŰŮɟɑɞɡ ȹ./ȾɚŬɓŬɜɑŭɞɡ ȹ, Ä27, Ŭɟ. 6,7Ŀ ȰɛɛŮůŬ ɛɎɚɚɞɜ əŬɘ ɆŰŬɗɧˊɞɡɚɞɠ, ũŮɜɘəɧ 

Ⱥɜɞɢɘəɧ ȹɑəŬɘɞ, Ä3, Ŭɟ. 51, 52, 57Ŀ ȼ ɚɨůɖ ŬɡŰɐ ŬɜɎɔŮŰŬɘ ˊɟɞűŬɜɩɠ ůŰɞ Jhering, Culpa in 

Contrahendo oder Schadensersatz bei nichtigen oder nicht zur Perfektion gelangten Vertrªgen, ů. 52 

Ůˊ. 
278 Ɉˊɏɟ Űɖɠ əŬŰô Ŭɟɢɐɜ ŮűŬɟɛɞɔɐɠ Űɤɜ ˊŮɟɑ ŬŭɘəɞˊɟŬɝɘɩɜ ŭɘŬŰɎɝŮɤɜ ŰɎůůɞɜŰŬɘ ɞɘ Ŭəɧɚɞɡɗɞɘ 

ůɡɔɔɟŬűŮɑɠ: ȾɞɡɛɎɜŰɞɠ, ȺɟɛȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 9Ŀ ũŬɕɐɠ, ȺɟɛȷȾ ȺɘůŬɔ. Ɏɟɗɟ. 335-348 Ŭɟ. 79Ŀ  
ũŮɤɟɔɘɎŭɖɠ, Ä34, ů. 504Ŀ Pouliadis, Culpa in contrahendo und Schutz Dritter. Betrachtungen zur 

Rechtsprechung des BGH unter vergleichender Ber¿cksichtigung des griechischen Rechts, ů. 193 Ů.́ 
279 ȾɞɡɛɎɜŰɞɠ, ȺɟɛȷȾ, Ɏɟɗɟ. 197-198 Ŭɟ. 8 ad finemĿ Ɉˊɏɟ Űɖɠ ɗɏůɖɠ ŬɡŰɐɠ ɓɚ. Ůˊɑůɖɠ ũŮɤɟɔɘɎŭɖɠ, 

Ä34, ů. 504 çũɘŬ Űɖɜ əɎɚɡɣɖ ɤɜ əŮɜɩɜ Űɖɠ ɟɨɗɛɘůɖɠ ůŰɞɜ ȷȾ ŮűŬɟɛɧɕɞɜŰŬɘ ŬɜŬɚɧɔɤɠ ɞɘ ŭɘŬŰɎɝŮɘɠ ɔɘŬ 

Űɖ ůɡɛɓŬŰɘəɐ ɐ ŬŭɘəɞˊɟŬəŰɘəɐ Ůɡɗɨɜɖ ˊɞɡ Ŭɟɛɧɕɞɡ ůŰɖ ůɡɔəŮəɟɘɛɏɜɖ ˊŮɟɑˊŰɤůɖĀ ůɡɜɖɗɏůŰŮɟŬ ˊɎɜŰɤɠ 

Űɖɠ ŬŭɘəɞˊɟŬəŰɘəɐɠ, ŭŮŭɞɛɏɜɞɡ ɧŰɘ ɖ Ůɡɗɨɜɖ Ŭˊɧ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ ɓɟɑůəŮŰŬɘ ˊɚɖůɘɏůŰŮɟŬ ůŮ ŬɡŰɐ.èĿ 

ȾŬɛˊɑŰůɖɠ, ɄŮɟɑ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ, ů. 68 çȼ ŭɘŬˊɑůŰɤůɘɠ Űɖɠ ŬɡŰɞŰɏɚŮɘŬɠ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ 

Ůɡɗɨɜɖɠ ɏɜŬɜŰɘ Űɤɜ ŭɨɞ Ɏɚɚɤɜ (Ůɘŭɩɜ) ŬůŰɘəɐɠ Ůɡɗɨɜɖɠ ɞŭɖɔŮɑ Ůɘɠ Űɞ ůɡɛˊɏɟŬůɛŬ, ɧŰɘ ŬɨŰɖ ˊɟɏˊŮɘ ɜŬ 

ŭɘɏˊŮŰŬɘ ɡˊɧ ɘŭɑɤɜ əŬɜɧɜɤɜ, ɏɟɔɞɜ ŭŮ Űɖɠ ɗŮɤɟɑŬɠ əŬɘ Űɖɠ ɜɞɛɞɚɞɔɑŬɠ ŮɑɜŬɘ ɖ ŬɜŮɨɟŮůɖɠ ɐ əŬɘ ɖ 

ŭɖɛɘɞɡɟɔɑŬ ŰɞɘɞɨŰɤɜ əŬɜɧɜɤɜ, Ůɘɠ ɧůŬ ɗɏɛŬŰŬ ŭŮɜ ɡˊɎɟɢɞɡɜ ɗŮŰɘəŬɑ ŭɘŬŰɎɝŮɘɠ. ȹɘŬ Űɞɡ Űɟɧˊɞɡ ŰɞɨŰɞɡ, 

ŬˊɞűŮɨɔŮŰŬɘ ɖ Ůˊɑ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ ɎəŬɛˊŰɞɠ ŮűŬɟɛɞɔɐ  ŮɑŰŮ Űɤɜ ˊŮɟɑ ŭɘəŬɘɞˊɟŬɝɘɩɜ 

ŭɘŬŰɎɝŮɤɜ, ɤɠ ůɡɛɓŬɑɜŮɘ Ůɜ ũŮɟɛŬɜɑŬ, ŮɑŰŮ Űɤɜ ˊŮɟɑ ŭɘəŬɘɞˊɟŬɝɘɩɜ ŭɘŬŰɎɝŮɤɜ, ɤɠ ůɡɛɓŬɑɜŮɘ Ůɜ ũŬɚɚɑŬ, 
əŬɘ əŬɗɑůŰŬŰŬɘ ŭɡɜŬŰɐ ɖ Ůˊɘɚɞɔɐ Űɖɠ ŮəɎůŰɞŰŮ ˊɟɞůɖəɞɨůɖɠ ŭɘŬŰɎɝŮɤɠ.èĿ ɄŬˊŬɜŰɤɜɑɞɡ, Ä63, ů. 340 

çɆɡɜŮˊɏůŰŮɟɞ ɧɛɤɠ űŬɑɜŮŰŬɘ ɜŬ ɛɖɜ ŰŬɡŰɘůŰŮɑ ɖ ˊɟɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ ɞɨŰŮ ɛŮ Űɖ ŭɘəŬɘɞˊɟŬəŰɘəɐ ɞɨŰŮ ɛŮ 

Űɖɜ ŬŭɘəɞˊɟŬəŰɘəɐ Ůɡɗɨɜɖ, ŬɚɚɎ Ŭɜ ŮˊɘɚɏɔŮŰŬɘ ɔɘŬ əɎɗŮ ˊŮɟɑˊŰɤůɖ ɖ ŭɘɎŰŬɝɖ ˊɞɡ ŬɟɛɧɕŮɘ.èĿ ɇɖɜ ɗɏůɖ 

ŬɡŰɐ ŬəɞɚɞɡɗɞɨůŮ ŬɟɢɘəɎ əŬɘ ɞ ȾŬɟɎůɖɠ ůŮ ũŮɤɟɔɘɎŭɖ-ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 1, 10Ŀ ɞ 

ɑŭɘɞɠ, Das verhªltnis der Haftung aus culpa in contrahendo wegen Verletzung  der Offenbarungspflicht 

zu der vertraglichen Haftung, ů. 3 Ů.́   
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ɚɢ. Űɞ ɔŮɟɛŬɜɘəɧ, ŮɚɓŮŰɘəɧ əŬɘ ŬɡůŰɟɘŬəɧ ŭɑəŬɘɞ. ȷɜŰɑɗŮŰŬ, ɖ ůɢŮŰɘəɐ ůɡɕɐŰɖůɖ ŭŮɜ 

ˊŬɟɞɡůɘɎɕŮɘ Űɖɜ ɑŭɘŬ ůɖɛŬůɑŬ ůŮ ůɡůŰɐɛŬŰŬ ŬůŰɘəɐɠ Ůɡɗɨɜɖɠ, ɧˊɞɡ ŮˊɘəɟŬŰŮɑ Űɞ 

ŭɧɔɛŬ Űɖɠ ŮɜɧŰɖŰŬɠ, ɧˊɤɠ ɚɢ. Űɞ ɔŬɚɚɘəɧ ŭɑəŬɘɞ.  ɇɞɨŰɞ, əŬɗɧůɞɜ, ůŰɖɜ ŰŮɚŮɡŰŬɑŬ 

ŬɡŰɐ ˊŮɟɑˊŰɤůɖ, ɞɘ əŬɜɧɜŮɠ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ, ŬəɧɛŬ əɘ Ŭɜ ŬɡŰɐ ɗŮɤɟɖɗŮɑ 

ŬɡŰɞŰŮɚɏɠ Ůɑŭɞɠ Ůɡɗɨɜɖɠ, Ŭəɞɚɞɡɗɞɨɜ əŬŰô ŬɜɎɔəɖ Űɞɡɠ əɞɘɜɞɨɠ ɔɘŬ əɎɗŮ Ůɑŭɞɠ 

Ůɡɗɨɜɖɠ əŬɜɧɜŮɠ, ɢɤɟɑɠ ɜŬ ˊŬɟɑůŰŬŰŬɘ ŬɜɎɔəɖ ŮɜŬɟɛɧɜɘůɖɠ Űɤɜ ŭɘŬŰɎɝŮɤɜ ˊɞɡ 

ŬɜŰɘűɎůəɞɡɜ ɛŮŰŬɝɨ Űɞɡɠ.  ȹŮŭɞɛɏɜɞɡ ɧŰɘ əŬŰɎ Űɞ ůɨůŰɖɛŬ Űɞɡ ȷȾ çɖ ɏɜɜɞɘŬ ɛŮɜ 

Űɖɠ ŬůŰɘəɐɠ Ůɡɗɨɜɖɠ ŮɑɜŬɘ ŮɜɘŬɑŬ, ˊŮɟɘɚŬɛɓɎɜŮɘ ɧɛɤɠ əŬɗô ŮŬɡŰɐɜ ŭɨɞ ɧɣŮɘɠ, ɤɜ 

ŮəŬŰɏɟŬ ˊɟɞůŬɟɛɧɕŮŰŬɘ ˊɟɞɠ Űɖɜ ŮəɎůŰɞŰŮ ůɡɔəŮəɟɘɛɏɜɖ ˊŮɟɑˊŰɤůɘɜ, ŬɜŬɚɧɔɤɠ Űɞɡ Ŭɜ 

ɖ Ůɡɗɨɜɖ ŮˊɏɟɢŮŰŬɘ ɤɠ əɨɟɤůɘɠ ŭɘəŬɘɞˊɟŬəŰɘəɩɜ ɐ ŮɝɤŭɘəŬɘɞˊɟŬəŰɘəɩɜ ůɢɏůŮɤɜè
280

, 

əɟɑɜŮŰŬɘ ŬɜŬɔəŬɑŬ ůŰɞ ůɖɛŮɑɞ ŬɡŰɧ ɖ ůɡɜɞˊŰɘəɐ ˊŬɟɞɡůɑŬůɖ Űɤɜ ŮəŬŰɏɟɤɗŮɜ 

ˊɟɞɦˊɞɗɏůŮɤɜ (Haftungsmodalitªten) əŬɘ Ůɜɜɧɛɤɜ ůɡɜŮˊŮɘɩɜ, ɛŮ ůəɞˊɧ Űɖɜ 

ŬɜŮɨɟŮůɖ Űɖɠ əŬŰɎɚɚɖɚɖɠ ɚɨůɖɠ ɔɘŬ Űɖɜ Ůˊɑɚɡůɖ Űɤɜ ɕɖŰɖɛɎŰɤɜ ˊɞɡ ŬɜŬəɨˊŰɞɡɜ 

ůŰɞ ˊɚŬɑůɘɞ Űɖɠ ˊŬɟɞɨůŬɠ ˊɟɞɓɚɖɛŬŰɘəɐɠ.  

 

62. ȷŭɘəɞˊɟŬəŰɘəɐ əŬɘ ŮɜŭɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ ˊŬɟɞɡůɘɎɕɞɡɜ ŭɘŬűɞɟŮŰɘəɐ 

ŭɘɎɟɗɟɤůɖ, ŭɘŬűɞɟŮŰɘəɏɠ ˊɟɞɦˊɞɗɏůŮɘɠ əŬɘ ɡˊɖɟŮŰɞɨɜ ŭɘŬűɞɟŮŰɘəɐ ŰŮɚɞɚɞɔɑŬ ůŰɞ 

ůɨůŰɖɛŬ Űɞɡ ȷȾ
281
. ȾŬŰô Ŭɟɢɐɜ, ɖ ŬŭɘəɞˊɟŬəŰɘəɐ Ůɡɗɨɜɖ ŮɑɜŬɘ ˊɟɤŰɞɔŮɜɐɠ Ůɜɩ ɖ 

ŭɘəŬɘɞˊɟŬəŰɘəɐ Ůɡɗɨɜɖ ŭŮɡŰŮɟɞɔŮɜɐɠ: ɜɧɛɘɛɞɠ ɚɧɔɞɠ Ůɡɗɨɜɖɠ Űɖɠ ɡˊɞɢɟɏɤůɖɠ ˊɟɞɠ 

Ŭˊɞɕɖɛɑɤůɖ ŮɑɜŬɘ ůŰɖɜ ɛŮɜ ˊɟɩŰɖ ɞ ɜɧɛɞɠ, ŬɜŮɝɎɟŰɖŰŬ Ŭˊɧ Űɖɜ ɨˊŬɟɝɖ Ůɜɞɢɘəɐɠ 

ůɢɏůɖɠ ɛŮŰŬɝɨ ŭɘəŬɘɞɨɢɞɡ əŬɘ ɡˊɧɢɟŮɞɡ, ůŰɖ ŭŮ ŭŮɨŰŮɟɖ ɖ ˊŬɟɎɓŬůɖ 

ˊɟɞɦűɘůŰɎɛŮɜɖɠ Ůɜɞɢɐɠ. Ⱥˊɑůɖɠ, Ůɜɩ əŬɘ ŰŬ ŭɨɞ ůɡůŰɐɛŬŰŬ Ůɡɗɨɜɖɠ ˊɟɞɦˊɞɗɏŰɞɡɜ 

ˊɟɎɝɖ Űɞɡ ɕɖɛɘɩůŬɜŰɞɠ ˊŬɟɎɜɞɛɖ, ůŰɖ ɛŮɜ ŬŭɘəɞˊɟŬəŰɘəɐ Ůɡɗɨɜɖ Űɞ ˊŬɟɎɜɞɛɞ 

ůɡɜɑůŰŬŰŬɘ ůŰɖɜ ˊŬɟŬɓɑŬůɖ ŮˊɘŰŬəŰɘəɞɨ ɐ ŬˊŬɔɞɟŮɡŰɘəɞɨ əŬɜɧɜŬ ŭɘəŬɑɞɡ ˊɞɡ 

ŬˊɞɜɏɛŮɘ ŭɘəŬɑɤɛŬ ɐ ˊɟɞůŰŬŰŮɨŮɘ ɏɜɜɞɛɞ ůɡɛűɏɟɞɜ ɐ ůŰɖɜ ˊŬɟŬɓɑŬůɖ Űɖɠ ɔŮɜɘəɐɠ 

ɡˊɞɢɟɏɤůɖɠ ˊɟɧɜɞɘŬɠ, ŬůűɎɚŮɘŬɠ əŬɘ ˊɟɞůŰŬůɑŬɠ
282
, Ůɜɩ ůŰɖ ŭɘəŬɘɞˊɟŬəŰɘəɐ Ůɡɗɨɜɖ 

                                                
280 Ȼɏˊɞɠ Ʉ., Ⱥɜɞɢɘəɧɜ ȹɑəŬɘɞɜ, ɀɏɟɞɠ ũŮɜɘəɧɜ, ů. 89 
281 ũɘŬ ŭɘŮɝɞŭɘəɐ ŬˊŬɟɑɗɛɖůɖ Űɤɜ ŭɘŬűɞɟɩɜ ɓɚ. ɘŭɑɤɠ ũŮɤɟɔɘɎŭɖ, Ⱥɜɞɢɘəɧ ȹɑəŬɘɞ, ũŮɜɘəɧ ɛɏɟɞɠ, ů. 

582 Ůˊ.Ŀ ȾŬɟɎůɖ, ȼ ůɡɟɟɞɐ ŭɘəŬɘɞˊɟŬəŰɘəɐɠ əŬɘ ŬŭɘəɞˊɟŬəŰɘəɐɠ Ůɡɗɨɜɖɠ- ȰɜŬ ɣŮɡŭɞˊɟɧɓɚɖɛŬ; 

ũŮɜɏɗɚɘɞɜ ȷˊ. ũŮɤɟɔɘɎŭɖ, ɇɧɛ. Ƚ, 2006, ů. 305-307Ŀ ɀɘɢŬɖɚɑŭɖ-ɁɞɡɎɟɞɡ, Ⱥɡɗɨɜɖ Ůə ůɡɛɓɎůŮɤɠ əŬɘ 

Ůɡɗɨɜɖ Ůɝ ŬŭɘəɐɛŬŰɞɠ əŬŰɎ Űɞ ůɢɏŭɘɞɜ Űɞɡ ȷȾ, ȷȽȹ 1937, ů. 674 ŮˊĿ Ȼɏˊɞɠ, Ⱥɜɞɢɘəɧɜ ȹɑəŬɘɞɜ, ɀɏɟɞɠ 
ũŮɜɘəɧɜ, ů. 90-91Ŀ ɈˊɎɟɢɞɡɜ, ŮɜŰɞɨŰɞɘɠ əŬɘ ŬɟəŮŰɏɠ ɞɛɞɘɧŰɖŰŮɠ: əŬɘ ůŰŬ ŭɨɞ Ůɑŭɖ Ůɡɗɨɜɖɠ ɘůɢɨŮɘ ɖ 

Ŭɟɢɐ Űɖɠ ɡˊɞəŮɘɛŮɜɘəɐɠ Ůɡɗɨɜɖɠ (ɓɚ. ŮɔɔɨŰŮɟŬ ũŮɤɟɔɘɎŭɖɠ, Ⱥɜɞɢɘəɧ ȹɑəŬɘɞ, ũŮɜɘəɧ ɛɏɟɞɠ, ů. 132-

133). ȷɜŰɑůŰɞɘɢŬ, ɖ ɏɜɜɞɘŬ Űɞɡ ˊŰŬɑůɛŬŰɞɠ, Űɞɡ ůɡɜŰɟɏɢɞɜŰɞɠ ˊŰŬɑůɛŬŰɞɠ, Űɖɠ ɕɖɛɑŬɠ, Űɖɠ ŬɘŰɘɩŭɞɡɠ 

ůɡɜɎűŮɘŬɠ, Űɖɠ ŬˊɞɕɖɛɘɩůŮɤɠ əŬɘ Űɖɠ ɘəŬɜɧŰɖŰŬɠ ɔɘŬ əŬŰŬɚɞɔɘůɛɧ, ŬˊɞŰŮɚɞɨɜ əɞɘɜɏɠ ˊɟɞɦˊɞɗɏůŮɘɠ 

(ɔɘŬ ˊŮɟɘůůɧŰŮɟŬ ɓɚ. ɀɘɢŬɖɚɑŭɖ-ɁɞɡɎɟɞ, ȷȽȹ 1937, ů. 684 Ůˊ. əŬɘ 698 Ůˊ.). ɇŬ əɞɘɜɎ ůŰɞɘɢŮɑŬ Űɤɜ 

ŭɨɞ Ůɘŭɩɜ Ůɡɗɨɜɖɠ ŬˊɞəŰɞɨɜ ɘŭɘŬɑŰŮɟɖ ůɖɛŬůɑŬ ɤɠ ˊɟɞɠ Űɖ ŭɘŬɛɧɟűɤůɖ Űɞɡ ɡˊŬɔɤɔɘəɞɨ ůɡɚɚɞɔɘůɛɞɨ 

əŬɘ ɘŭɑɤɠ ɤɠ ˊɟɞɠ Űɖɜ əɎɚɡɣɖ Űɖɠ ɨˊŬɟɝɖɠ ɐ ŬɜɡˊŬɟɝɑŬɠ Űɖɠ ŮəɎůŰɞŰŮ ˊɟɞɓŬɚɚɧɛŮɜɖɠ Ŭɝɑɤůɖɠ Ŭˊɧ 

Űɞ ɞɡůɘŬůŰɘəɧ ŭŮŭɘəŬůɛɏɜɞ. ɓɚ. ůɢŮŰɘəɎ ɀɖŰůɧˊɞɡɚɞɠ, ȼ ɗŮɤɟɑŬ, ů. 16-17Ŀ Ⱦɞɜŭɨɚɖɠ, ɇɞ 

ŭŮŭɘəŬůɛɏɜɞ, ů. 423-424Ŀ ɄɞŭɖɛŬŰɎ, ȹŮŭɘəŬůɛɏɜɞ Ƚ, ů. 79Ŀ ɁɑəŬɠ, ɇɞ ɏɜɜɞɛɞ ůɡɛűɏɟɞɜ ɤɠ 

ˊɟɞɦˊɧɗŮůɖ Űɞɡ ˊŬɟŬŭŮəŰɞɨ Űɤɜ Ůɜŭɑəɤɜ ɛɏůɤɜ əŬŰɎ Űɞɜ ȾɄɞɚȹ, ů. 114 Ůˊ. 
282 ɆɢŮŰɘəɎ ɛŮ Űɖɜ ɞɟɘɞɗɏŰɖůɖ Űɖɠ ɏɜɜɞɘŬɠ Űɞɡ ˊŬɟŬɜɧɛɞɡ ɤɠ ˊɟɞɦˊɧɗŮůɖ Űɖɠ ȷȾ 914, ɗŮɤɟɑŬ əŬɘ 

ɜɞɛɞɚɞɔɑŬ ŰɎůůɞɜŰŬɘ ɡˊɏɟ Űɖɠ ɞɟɗɧŰŮɟɖɠ ŬɜŰɘəŮɘɛŮɜɘəɐɠ ɗŮɤɟɑŬɠ. ȾŬŰɎ Űɖ ɗŮɤɟɑŬ ŬɡŰɐ, ˊŬɟɎɜɞɛɖ 
ŮɑɜŬɘ ɖ ůɡɛˊŮɟɘűɞɟɎ ˊɞɡ ŬɜŰɑəŮɘŰŬɘ ůŮ ŬˊŬɔɞɟŮɡŰɘəɧ ɐ ŮˊɘŰŬəŰɘəɧ əŬɜɧɜŬ ŭɘəŬɑɞɡ. ȼ ȷȾ 914 ŭŮɜ 

ˊŮɟɘɏɢŮɘ ŮˊɘŰŬɔɐ ɐ ŬˊŬɔɧɟŮɡůɖ ŬɚɚɎ ŬɜŰɘɗɏŰɤɠ əŬɗɞɟɑɕŮɘ Ŭˊɚɩɠ Űɖɜ əɨɟɤůɖĿ ɛŮ ɎɚɚŬ ɚɧɔɘŬ, ŭŮɜ 

ˊɟɧəŮɘŰŬɘ ɔɘŬ çɞɡůɘŬůŰɘəɧè ŬɚɚɎ ɔɘŬ çɚŮɡəɧè əŬɜɧɜŬ ŭɘəŬɑɞɡ. ȼ ˊŬɟŬɓɘŬɕɧɛŮɜɖ ŭɘɎŰŬɝɖ ɗŬ ˊɟɏˊŮɘ, 

ɤůŰɧůɞ, ŮɑŰŮ ɜŬ ɗŮɛŮɚɘɩɜŮɘ ŭɘəŬɑɤɛŬ (ŬˊɧɚɡŰɞ ɐ ůɢŮŰɘəɧ) ŮɑŰŮ ɜŬ ˊɟɞůŰŬŰŮɨŮɘ ɏɜɜɞɛɞ ůɡɛűɏɟɞɜ Űɞɡ 

ɕɖɛɘɤɗɏɜŰɞɠ (ɓɚ. ɧɛɤɠ əŬɘ I. ȹŮɚɖɔɘɎɜɖ/Ʉ. ȾɞɟɜɖɚɎəɖ,  Ⱥɘŭɘəɧ Ⱥɜɞɢɘəɧ ȹɑəŬɘɞ, ů. 142, əŬŰɎ Űɞɡɠ 

ɞˊɞɑɞɡɠ əɎɗŮ ˊŬɟɎɓŬůɖ ŭɘɎŰŬɝɖɠ ɜɧɛɞɡ ůɡɜɘůŰɎ ˊŬɟŬɜɞɛɑŬ əŬɘ ɧɢɘ ɛɧɜɞ ŮəŮɑɜɤɜ ˊɞɡ ˊɟɞůŰŬŰŮɨɞɡɜ 



 

 

59 

 

ɖ ˊŬɟŬɜɞɛɑŬ ŮɑɜŬɘ ůɢŮŰɘəɐ əŬɘ ŮɜŰɞˊɑɕŮŰŬɘ ůŰɖɜ ŬɗɏŰɖůɖ Űɤɜ ůɡɛɓŬŰɘəɩɜ 

ɡˊɞɢɟŮɩůŮɤɜ. Ⱥˊɘˊɚɏɞɜ, ˊŬɟɧŰɘ əŬɘ ůŰŬ ŭɨɞ ůɡůŰɐɛŬŰŬ ŬůŰɘəɐɠ Ůɡɗɨɜɖɠ ɘůɢɨŮɘ ɖ 

Ŭɟɢɐ Űɖɠ ɡˊɞəŮɘɛŮɜɘəɐɠ Ůɡɗɨɜɖɠ
283
, ˊɟɞɦˊɞɗɏŰɞɡɜ ŭɖɚŬŭɐ ŬɛűɧŰŮɟŬ ˊɟɎɝɖ Űɞɡ 

ɕɖɛɘɩůŬɜŰɞɠ ɡˊŬɑŰɘŬ, ůŰɖ ɛŮɜ ŭɘəŬɘɞˊɟŬəŰɘəɐ Ůɡɗɨɜɖ ɞ ɓŬɗɛɧɠ ɡˊŬɘŰɘɧŰɖŰŬɠ, ɎɟŬ 

əŬɘ ɖ Ůɡɗɨɜɖ Űɞɡ ɞűŮɘɚɏŰɖ, ˊŮɟɘɞɟɑɕŮŰŬɘ ŮɜɑɞŰŮ ex lege ůŰɞ ŭɧɚɞ əŬɘ Űɖ ɓŬɟɘɎ 

ŬɛɏɚŮɘŬ
284
, Ůɜɩ ŬɜŰɑɗŮŰŬ ɖ Ůɡɗɨɜɖ Ŭˊɧ ŬŭɘəɞˊɟŬɝɑŬ əŬɚɨˊŰŮɘ ůŰŬɗŮɟɎ əŬɘ Űɖɜ 

ŮɚŬűɟɎ ůɡɔəŮəɟɘɛɏɜɖ ŬɛɏɚŮɘŬ (lata culpa in concreto). ɄŮɟŬɘŰɏɟɤ, Ůˊɑ 

ŮɜŭɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ, ɖ Ůɡɗɨɜɖ ɔɘŬ ŬɚɚɧŰɟɘŮɠ ˊɟɎɝŮɘɠ ɟɡɗɛɑɕŮŰŬɘ Ŭˊɧ Űɞ Ɏɟɗɟɞ 

334 ȷȾ, Ůɜɩ ŬɜŰɑɗŮŰŬ ɖ Ůɡɗɨɜɖ Ŭˊɧ ˊŬɟɎɜɞɛŮɠ ˊɟɎɝŮɘɠ ŰɟɑŰɤɜ ˊɟɞůɩˊɤɜ ůŰɞ 

ˊɚŬɑůɘɞ Űɖɠ ŬŭɘəɞˊɟŬəŰɘəɐɠ Ůɡɗɨɜɖɠ, ɏɚəŮɘ ůŮ ŮűŬɟɛɞɔɐ Űɖ ŭɘɎŰŬɝɖ Űɞɡ Ɏɟɗɟɞɡ 922 

ȷȾ, Űɞ ɞˊɞɑɞ ŮɜŰɞɨŰɞɘɠ ŭɘŬɗɏŰŮɘ ůŰŮɜɧŰŮɟɞ ˊŮŭɑɞ ŮűŬɟɛɞɔɐɠ, əŬɗɧůɞɜ ˊɟɞɦˊɞɗɏŰŮɘ 

əŬŰɎ Űɖɜ əɟŬŰɞɨůŬ ůŰɖ ɜɞɛɞɚɞɔɑŬ Ɏ́ ɞɣɖ ůɢɏůɖ ŮɝŬɟŰɐůŮɤɠ ɛŮŰŬɝɨ ˊɟɞůŰɐůŬɜŰɞɠ 

əŬɘ ˊɟɞůŰɖɗɏɜŰɞɠ
285
. ɋɠ ˊɟɞɠ Űɖɜ ɡˊŮɟɖɛŮɟɑŬ, Ůɜɩ Ůˊɑ ŮɜŭɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ 

                                                                                                                                       
ɘŭɘɤŰɘəɧ ůɡɛűɏɟɞɜ). ȷɟəŮɑ ɔɘŬ Űɖɜ ɨˊŬɟɝɖ ˊɟɞůŰŬŰŮɡŰɘəɞɨ ɜɧɛɞɡ, ɖ ŭɘɎŰŬɝɖ ɜŬ ˊɟɞůŰŬŰŮɨŮɘ 

ˊŬɟɎɚɚɖɚŬ ɛŮ Űɞ ŭɖɛɧůɘɞ ůɡɛűɏɟɞɜ əŬɘ Űɞ ůɡɛűɏɟɞɜ Űɤɜ ɘŭɘɤŰɩɜ ˊɢ. ɄȾ 216 Ůˊ., 386 Ůˊ., Ɏɟɗɟ. 79 

ɜ. 5960/1933. ɋɠ ˊɟɞɠ Űɞ Ŭɜ ɖ ŭɘɎŰŬɝɖ ˊɟɞůŰŬŰŮɨŮɘ ˊɟɎɔɛŬŰɘ ůɡɛűɏɟɞɜŰŬ, ůŮ ˊɞɘŬ ɏəŰŬůɖ əŬɘ Ŭˊɧ 

ˊɞɘŮɠ ˊɟɞůɓɞɚɏɠ, əɟɑůɘɛɖ əɟɑɜŮŰŬɘ ɖ ŮɟɛɖɜŮɑŬ Űɖɠ ůɨɛűɤɜŬ ɛŮ Űɖ ɗŮɤɟɑŬ Űɞɡ ůəɞˊɞɨ Űɞɡ əŬɜɧɜŬ 

ŭɘəŬɑɞɡ. ȺəŰɧɠ Ŭˊɧ Űɞɜ ˊŬɟŬˊɎɜɤ ˊŮɟɘɞɟɘůɛɧ, ɖ ɏɜɜɞɘŬ Űɞɡ ˊŬɟŬɜɧɛɞɡ ɡűɑůŰŬŰŬɘ əŬɘ ɛɑŬ ŭɘŮɨɟɡɜůɖ: 

ŬɟəŮɑ ɔɘŬ Űɖ ůŰɞɘɢŮɘɞɗɏŰɖůɐ Űɞɡ, ɖ ŬɜŰɑɗŮůɖ Űɖɠ ˊɟɎɝɖɠ ůŰɞ ɔŮɜɘəɧŰŮɟɞ ˊɜŮɨɛŬ Űɞɡ ŭɘəŬɑɞɡ ɐ ůŰɘɠ 

ŮˊɘŰŬɔɏɠ Űɖɠ ɏɜɜɞɛɖɠ ŰɎɝɖɠĿ ŮɘŭɘəɧŰŮɟŬ, Ŭˊɧ Űɞɜ ůɡɜŭɡŬůɛɧ Űɤɜ ŭɘŬŰɎɝŮɤɜ Űɤɜ Ɏɟɗɟɤɜ ȷȾ 914, 281 

əŬɘ 288, ŭɨɜŬŰŬɘ ɜŬ ɡˊɞůŰɖɟɘɢɗŮɑ ɧŰɘ ˊŬɟɎɜɞɛɖ ŮɑɜŬɘ əŬɘ ɖ ůɡɛˊŮɟɘűɞɟɎ ˊɞɡ ˊɟɞůɓɎɚɚŮɘ Űɖ ɔŮɜɘəɐ 

ɡˊɞɢɟɏɤůɖ ˊɟɧɜɞɘŬɠ, ŬůűɎɚŮɘŬɠ əŬɘ ˊɟɞůŰŬůɑŬɠ, əŬŰɎ Űɖ ŭɘŬŰɨˊɤůɖ ˊɞɡ ɛŮŰŬɢŮɘɟɑɕŮŰŬɘ ŭŮ ůɡɢɜɎ əŬɘ 

ɖ ɜɞɛɞɚɞɔɑŬ, ˊɟɧəŮɘŰŬɘ ɔɘŬ çŰɞ ɔŮɜɘəɧ əŬɗɐəɞɜ Űɞɡ ɛɖ ɕɖɛɘɞɨɜ Ɏɚɚɞɜ ɡˊŬɘŰɑɤɠè (ŮɜŭŮɘəŰɘəɎ ȷɄ 

640/1956, Ɂɞȸ 4. 491 əŬɘ ȷɄ 343/1968, ȺȺɁ 35. 641). ɄŮɟɘůůɧŰŮɟŬ ɔɘŬ Űɖɜ əɟŬŰɞɨůŬ ŬɜŰɘəŮɘɛŮɜɘəɐ 

ɗŮɤɟɑŬ ɓɚ. ůŮ: ũŮɤɟɔɘɎŭɖɠ, Ⱥɜɞɢɘəɧ ȹɑəŬɘɞ, ũŮɜɘəɧ ɛɏɟɞɠ ů. 595 Ůˊ.Ŀ ɞ ɑŭɘɞɠ, ůŮ ũŮɤɟɔɘɎŭɖ-
ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ Ɏɟɗɟ. 914 Ŭɟ. 6, 18, 20, 56Ŀ ȹŮɚɖɔɘɎɜɜɖɠ, ɇɞ ˊŬɟɎɜɞɛɞɜ ɤɠ ůŰɞɘɢŮɑɞɜ Űɖɠ ŮɜɜɞɑŬɠ 

Űɞɡ ŬůŰɘəɞɨ ŬŭɘəɐɛŬŰɞɠ, ȷȽȹ 15, ů. 153 Ůˊ. 
283 ȹɘŬ ŰɞɨŰɞ əŬɘ ɖ ɟɐůɖ Űɞɡ Jhering çɧɢɘ ɖ ɓɚɎɓɖ ŬɚɚɎ Űɞ ˊŰŬɑůɛŬ ɡˊɞɢɟŮɩɜŮɘ ůŮ Ŭˊɞɕɖɛɑɤůɖè. ȸɚ. 

ůɢŮŰ. ɄŬɜŬɔɘɩŰɞɡ Ʉ., ɁɞɛɘəɎ ɕɖŰɐɛŬŰŬ Ŭˊɧ Űɖ ɛŮŰŬɓɑɓŬůɖ Űɖɠ ŮˊɘɢŮɑɟɖůɖɠ əŬɘ Űɖ ůɡɟɟɞɐ ŬɝɘɩůŮɤɜ 

ůŰɞ ɞɡůɘŬůŰɘəɧ əŬɘ ŭɘəɞɜɞɛɘəɧ ŭɑəŬɘɞ (ɛŮ Ŭűɞɟɛɐ Űɖɜ ȷɄ 737/2011), Ⱥɚɚȹɜɖ 2013, ů. 667 Ůˊ. 
284 ɉŬɟŬəŰɖɟɘůŰɘəɏɠ ɞɘ ˊŮɟɘˊŰɩůŮɘɠ Űɤɜ ȷȾ 499 ˊŬɟ. 1, 732, 811 (ɛɧɜɞ ɔɘŬ ŭɧɚɞ əŬɘ ɔɘŬ ɓŬɟŮɘɎ 

ŬɛɏɚŮɘŬ), əŬɗɩɠ əŬɘ Űɤɜ ȷȾ 746, 823, 832 (ɛɧɜɞ ɔɘŬ ŮɚŬűɟɎ ůɡɔəŮəɟɘɛɏɜɖ ŬɛɏɚŮɘŬ). 
285 Ƀɘ əɡɟɘɧŰŮɟŮɠ ŭɘŬűɞɟɏɠ Űɖɠ ȷȾ 334 əŬɘ 922 ɛˊɞɟɞɨɜ ɜŬ ˊŬɟɞɡůɘŬůɗɞɨɜ ɤɠ Ŭəɞɚɞɨɗɤɠ: Ŭ) Ůɜɩ ɖ 

ȷȾ 334 ˊɟɞɦˊɞɗɏŰŮɘ Űɖɜ ɨˊŬɟɝɖ ɡűɘůŰɎɛŮɜɞɡ Ůɜɞɢɘəɞɨ ŭŮůɛɞɨ ɛŮŰŬɝɨ Űɞɡ ˊɟɞůɩˊɞɡ, ůŰɞ ɞˊɞɑɞ 

əŬŰŬɚɞɔɑɕŮŰŬɘ Űɞ ˊŰŬɑůɛŬ Űɞɡ ɓɞɖɗɞɨ Ůəˊɚɐɟɤůɖɠ əŬɘ Űɞɡ ɕɖɛɘɤɗɏɜŰɞɠ, ɖ ȷȾ 922 ŭŮɜ ˊɟɞɦˊɞɗɏŰŮɘ 

əɎŰɘ ŰɏŰɞɘɞ, ŬɚɚɎ əŬɗɘůŰɎ ɡˊŮɨɗɡɜɞ Űɞɜ əɨɟɘɞ Űɖɠ ɡˊɧɗŮůɖɠ ŬˊɏɜŬɜŰɘ ůŮ ŰɟɑŰŬ ˊɟɧůɤˊŬ ɔɘŬ Űɘɠ 
ˊɟɎɝŮɘɠ Űɞɡɠ ˊɟɞůŰɖɗɏɜŰɞɠĿ ɜɧɛɘɛɞɠ ɚɧɔɞɠ Ůɡɗɨɜɖɠ ŮɑɜŬɘ ůŰɖɜ ˊŮɟɑˊŰɤůɖ Űɖɠ ȷȾ 334 ɖ ŬɗɏŰɖůɖ 

Ůɜɞɢɘəɐɠ ɡˊɞɢɟɏɤůɖɠ, Ůɜɩ ůŰɖɜ ˊŮɟɑˊŰɤůɖ Űɖɠ ȷȾ 922 ɞ ɑŭɘɞɠ ɞ ɜɧɛɞɠ (ȷȾ 914). ɓ) ɆŰɖɜ ˊŮɟɑˊŰɤůɖ 

Űɖɠ ȷȾ 334 Űɞ ˊŰŬɑůɛŬ Űɞɡ ɓɞɖɗɞɨ Ůəˊɚɐɟɤůɖɠ ɗŬ ˊɟɏˊŮɘ ɜŬ ɚŬɛɓɎɜŮɘ ɢɩɟŬ ůŰɞ ˊɚŬɑůɘɞ Űɖɠ 

ŮəˊɚɖɟɩůŮɤɠ Űɖɠ ˊŬɟɞɢɐɠ Ůə ɛɏɟɞɡɠ Űɞɡ ɞűŮɘɚɏŰɖ, ŬˊŬɘŰŮɑŰŬɘ, ŭɖɚŬŭɐ, ŮůɤŰŮɟɘəɐ ŬɘŰɘɩŭɖɠ ůɢɏůɖ 

ɛŮŰŬɝɨ ˊŰŬɑůɛŬŰɞɠ Űɞɡ ɓɞɖɗɞɨ Ůəˊɚɐɟɤůɖɠ əŬɘ Ůəˊɚɐɟɤůɖɠ Űɖɠ ˊŬɟɞɢɐɠ. ɇɞ ɑŭɘɞ əŬŰɎ əŬɜɧɜŬ ɘůɢɨŮɘ 

əŬɘ ůŰɖɜ ȷȾ 922. ȺəŮɑ ɧɛɤɠ ɞ ˊŮɟɘɞɟɘůɛɧɠ Űɖɠ Ůɡɗɨɜɖɠ Űɞɡ ˊɟɞůŰɐůŬɜŰɞɠ ŮɑɜŬɘ ŬəɧɛŬ ŮɡɟɨŰŮɟɞɠ, 

ůŰɞ ɛɏŰɟɞ ˊɞɡ ŬˊŬɘŰŮɑŰŬɘ ɞɟɘůɛɏɜɞɡ ɓŬɗɛɞɨ ŮɝɎɟŰɖůɖ Űɞɡ ˊɟɞůŰɖɗɏɜŰɞɠ. ȺɘŭɘəɧŰŮɟŬ, ɖ əɟŬŰɞɨůŬ ůŰɖ 

ɜɞɛɞɚɞɔɑŬ Ɏˊɞɣɖ, Űɖɜ ɞˊɞɑŬ ŬəɞɚɞɡɗŮɑ əŬɘ ɛɏɟɞɠ Űɖɠ ɗŮɤɟɑŬɠ (ɓɚ. ŮɜŭŮɘəŰɘəɎ ɀɘɢŬɖɚɑŭɖɠ ɁɞɡɎɟɞɠ ůŮ 

ȺɟɛȷȾ Ɏɟɗɟ. 334 Ŭɟ. 17), ŭɏɢŮŰŬɘ ɤɠ ˊɟɞɦˊɧɗŮůɖ Űɖɠ ůɢɏůɖɠ ˊɟɧůŰɖůɖɠ, Űɖɜ ůɢɏůɖ ŮɝɎɟŰɖůɖɠ 

ŬɜɎɛŮůŬ ůŰɞɜ ˊɟɞůŰɐůŬɜŰŬ əŬɘ Űɞɜ ˊɟɞůŰɖɗɏɜŰŬ, ɐŰɞɘ Űɖɜ ŮɝɞɡůɑŬ Űɞɡ ˊɟɞůŰɐůŬɜŰɞɠ ɜŬ ˊŬɟɏɢŮɘ 

ůɢŮŰɘəɏɠ ɞŭɖɔɑŮɠ ůŰɞɜ ˊɟɞůŰɖɗɏɜŰŬ, ɏůŰɤ əŬɘ ɔŮɜɘəɞɨ ˊŮɟɘŮɢɞɛɏɜɞɡ, ŬɜŬűɞɟɘəɎ ɛŮ Űɞɜ Űɟɧˊɞ, Űɞɜ 

Űɧˊɞ, Űɞɜ ɢɟɧɜɞ əŬɘ Űɞ Ůɑŭɞɠ Űɖɠ ŮəˊɚɖɟɤŰɏŬɠ ŮɟɔŬůɑŬɠ (ɓɚ. ŮɜŭŮɘəŰɘəɎ ȷɄ 609/1988, Ɂɞȸ 37. 1422Ŀ 
ȷɄ 2101/1986, Ɂɞȸ 35. 1239). ȼ ˊɟɞɦˊɧɗŮůɖ Űɖɠ ŮɝɎɟŰɖůɖɠ ˊŮɟɘɞɟɑɕŮɘ ŬɟəŮŰɎ Űɞ ˊŮŭɑɞ ŮűŬɟɛɞɔɐɠ 

Űɖɠ ȷȾ 922, ɔŮɔɞɜɧɠ ˊɞɡ ɞɨŰŮ de lege ferenda ŭɘəŬɘɞɚɞɔŮɑŰŬɘ, ɞɨŰŮ ɞŭɖɔŮɑ ůŮ ɘəŬɜɞˊɞɘɖŰɘəɎ 

ŬˊɞŰŮɚɏůɛŬŰŬ, ɘŭɑɤɠ ůŰɖɜ ˊŮɟɑˊŰɤůɖ Ŭɝɘɞˊɞɑɖůɖɠ ˊɟɞůŰɖɗɏɜŰɤɜ ɛŮ Ůɘŭɘəɏɠ, ŰŮɢɜɘəɏɠ ɐ ŮɝŮɘŭɘəŮɡɛɏɜŮɠ 

ɔɜɩůŮɘɠ. ɇɞ ɧŰɘ ɞ əɨɟɘɞɠ Űɖɠ ɡˊɧɗŮůɖɠ ŭŮ ɗŬ ɛˊɞɟŮɑ ɜŬ ŮɚɏɔɝŮɘ ŰŬ ˊɟɧůɤˊŬ ŬɡŰɎ ˊŬɟɏɢɞɜŰŬɠ ɞŭɖɔɑŮɠ, 

ůŰŮɟɞɨɛŮɜɞɠ ɞ ɑŭɘɞɠ Űɤɜ ŮɘŭɘəŮɡɛɏɜɤɜ ɤɠ Ɏɜɤ ɔɜɩůŮɤɜ, ŭŮɜ ɛˊɞɟŮɑ ɜŬ ŭɘəŬɘɞɚɞɔŮɑ əŬɘ Űɞɜ əŬŰô 

ŬˊɞŰɏɚŮůɛŬ ŬˊɞəɚŮɘůɛɧ Űɖɠ Ůɡɗɨɜɖɠ Űɞɡ. ȾɎŰɘ ŰɏŰɞɘɞ ɗŬ ɐŰŬɜ ŬɜŰɑɗŮŰɞ ůŰɖ ratio Űɖɠ ȷȾ 922. 
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ŬˊŬɘŰŮɑŰŬɘ ɧɢɚɖůɖ Űɞɡ ŭŬɜŮɘůŰɐ ˊɟɞɠ Űɞɜ ɞűŮɘɚɏŰɖ, Ůˊɑ ŬŭɘəɞˊɟŬəŰɘəɐɠ Ůɡɗɨɜɖɠ ɞ 

ŰŮɚŮɡŰŬɑɞɠ əŬɗɑůŰŬŰŬɘ Ŭɛɏůɤɠ ɡˊŮɟɐɛŮɟɞɠ Ŭˊɧ Űɖɠ ˊŬɟŬɜɧɛɞɡ ŬűŬɘɟɏůŮɤɠ Űɞɡ 

ˊɟɎɔɛŬŰɞɠ ůɨɛűɤɜŬ ɛŮ Űɖɜ ȷȾ 934
286

. ɋɠ ˊɟɞɠ Űɘɠ ɏɜɜɞɛŮɠ ůɡɜɏˊŮɘŮɠ, ɖ 

ŬŭɘəɞˊɟŬəŰɘəɐ Ůɡɗɨɜɖ ŬˊɞŰŮɚŮɑ ɚɧɔɞ ŮˊɘŭɑəŬůɖɠ ɢɟɖɛŬŰɘəɐɠ ɘəŬɜɞˊɞɑɖůɖɠ ɔɘŬ ɖɗɘəɐ 

ɓɚɎɓɖ ůɨɛűɤɜŬ ɛŮ ŰŬ ɎɟɗɟŬ 914 ůŮ ůɡɜŭ. ɛŮ 932 əŬɘ 299 ȷȾ, Ůɜɩ ɖ ůɡɛɓŬŰɘəɐ 

Ůɡɗɨɜɖ ŬŭɡɜŬŰŮɑ ɜŬ ůŰɖɟɑɝŮɘ ůɢŮŰɘəɧ ŬɑŰɖɛŬ ŮɜɧɣŮɘ Űɖɠ ˊɟɞɓɚɖɛŬŰɘəɐɠ ɟɨɗɛɘůɖɠ Űɞɡ 

Ɏɟɗɟɞɡ 299 ȷȾ
287
. ɆŮ ŮˊɑˊŮŭɞ ˊŬɟŬɔɟŬűɐɠ, ɖ ɛŮɜ ŬŭɘəɞˊɟŬəŰɘəɐ Ůɡɗɨɜɖ 

ˊŬɟŬɔɟɎűŮŰŬɘ ŮɜŰɧɠ ˊŮɜŰŬŮŰɑŬɠ ůɨɛűɤɜŬ ɛŮ Űɖɜ ȷȾ 937, ɖ ŭŮ ŮɜŭɞůɡɛɓŬŰɘəɐ 

ɡˊɧəŮɘŰŬɘ ůŰɞ ɔŮɜɘəɧ əŬɜɧɜŬ Űɖɠ ȷȾ 249, əŬŰô ŮɝŬɑɟŮůɖ, ɤůŰɧůɞ, ˊɟɞɓɚɏˊŮŰŬɘ Ŭˊɧ 

Űɞ ɜɧɛɞ ůŮ Ůɘŭɘəɏɠ ˊŮɟɘˊŰɩůŮɘɠ əŬɘ ɓɟŬɢŮɑŬ ˊŬɟŬɔɟŬűɐ
288
. ɆɖɛŬɜŰɘəɐ ŮɑɜŬɘ Ůˊɑůɖɠ 

əŬɘ ɖ ŭɘŬűɞɟɞˊɞɑɖůɖ ɤɠ ˊɟɞɠ Űɞ (ŬɜŰɘəŮɘɛŮɜɘəɧ
289

) ɓɎɟɞɠ ŬˊɧŭŮɘɝɖɠ. ȼ Ůɡɗɨɜɖ Ŭˊɧ 

                                                                                                                                       
ȷɜŰɑɗŮŰŬ, ŭɘəŬɘɞɚɞɔɑŬ Űɖɠ ȷȾ 922 ŮɑɜŬɘ Űɞ ɧŰɘ ɞ ˊɟɞůŰɐůŬɠ ŬɜŰɚŮɑ ɞűɏɚɖ Ŭˊɧ Űɖ ŭɟŬůŰɖɟɘɧŰɖŰŬ Űɞɡ 

ˊɟɞůŰɖɗɏɜŰɞɠ, ɔɘô ŬɡŰɧ əŬɘ əɟɘŰɐɟɘɞ Űɖɠ Ůɡɗɨɜɖɠ Űɞɡ ˊɟɞůŰɐůŬɜŰɞɠ ɗŬ ˊɟɏˊŮɘ ɜŬ ŬˊɞŰŮɚɏůŮɘ Űɞ Ŭɜ ɖ 

ŭɟŬůŰɖɟɘɧŰɖŰŬ Űɞɡ ˊɟɞůŰɖɗɏɜŰɞɠ ŮɛˊɑˊŰŮɘ ůŰɞɜ ŮˊɘɢŮɘɟɖɛŬŰɘəɧ, ŮˊŬɔɔŮɚɛŬŰɘəɧ ɐ əɞɘɜɤɜɘəɧ əɨəɚɞ 
ŭɟɎůɖɠ Űɞɡ ŰŮɚŮɡŰŬɑɞɡ (əɟɘŰɐɟɘɞ Űɤɜ Űɡˊɘəɩɜ əɘɜŭɨɜɤɜ). ȸɚ. ůɢŮŰ. ũŮɤɟɔɘɎŭɖɠ, Ⱥɜɞɢɘəɧ ȹɑəŬɘɞ, 

ũŮɜɘəɧ ɛɏɟɞɠ, ů. 625 Ůˊ.Ŀ Ȼɏˊɞɠ, Ⱥɜɞɢɘəɧɜ ȹɑəŬɘɞɜ, ɀɏɟɞɠ ũŮɜɘəɧɜ, ů. 94 Ůˊ. 
286 ȸɚ. ůɢŮŰ. Ȼɏˊɞɠ, Ⱥɜɞɢɘəɧɜ ȹɑəŬɘɞɜ, ɀɏɟɞɠ ũŮɜɘəɧɜ, ů. 91 
287 ȰɢŮɘ, ɤůŰɧůɞ, ɡˊɞůŰɖɟɘɢɗŮɑ (ɓɚ. ɄŬˊŬɢɟɑůŰɞɡ, ȼ ˊɟɞůŰŬůɑŬ Űɖɠ ˊɟɞůɤˊɘəɧŰɖŰŬɠ əŬɘ Űɞ Ɏɟɗɟɞ 299 

ȷȾ, ɇɞɆ 1981, ů. 42 Ůˊ. əŬɘ ɘŭɑɤɠ ů. 52Ŀ Ɉˊɏɟ Űɖɠ Ɏˊɞɣɖɠ ŬɡŰɐɠ əŬɘ ɄŬŰŮɟɎəɖɠ ɆŰ., ȼ ɉɟɖɛŬŰɘəɐ 

ȽəŬɜɞˊɞɑɖůɖ ȿɧɔɤ ȼɗɘəɐɠ ȸɚɎɓɖɠ2, ů. 45 Ůˊ.), ɧŰɘ ůŮ ɞɟɘůɛɏɜŮɠ ˊŮɟɘˊŰɩůŮɘɠ ůɡɛɓŬŰɘəɩɜ 

ˊŬɟŬɓɎůŮɤɜ, ɖ ɏɜŰɞɜɖ ŭɘŬŰɎɟŬɝɖ Űɖɠ ɣɡɢɘəɐɠ ɡɔŮɑŬɠ Űɞɡ ɕɖɛɘɤɗɏɜŰɞɠ ɡˊɎɔŮŰŬɘ ůŰɘɠ ȷȾ 57 əŬɘ 59 əŬɘ 

ŭɨɜŬŰŬɘ ɜŬ ůŰɖɟɑɝŮɘ ɢɟɖɛŬŰɘəɐ ɘəŬɜɞˊɞɑɖůɖ ɔɘŬ ɖɗɘəɐ ɓɚɎɓɖ. ɁɞɛɑɕɞɡɛŮ, ɧŰɘ Űɞ Ůɜ ɚɧɔɤ ɕɐŰɖɛŬ ɏɢŮɘ 

ɛɧɜɞ ɗŮɤɟɖŰɘəɐ ŬɝɑŬ ŭɘɧŰɘ ůŰɘɠ ˊŮɟɘůůɧŰŮɟŮɠ Űɤɜ ˊŮɟɘˊŰɩůŮɤɜ ŬɡŰɩɜ, ɖ ˊŬɟɎɓŬůɖ Űɞɡ ůɡɛɓŬŰɘəɞɨ 

ŭŮůɛɞɨ ɗŬ ůɡɜɘůŰɎ ˊŬɟɎɚɚɖɚŬ ɡˊŬɑŰɘŬ əŬɘ ˊŬɟɎɜɞɛɖ ˊɟɎɝɖ ůɨɛűɤɜŬ ɛŮ Űɖɜ ȷȾ  914, ɞˊɧŰŮ ɗŬ 

ɚŮɘŰɞɡɟɔŮɑ ɞ əŬɜɧɜŬɠ Űɖɠ ȷȾ 932. ȾŬŰô Ɏɚɚɖ, ŬəɧɛŬ ŰɞɚɛɖɟɧŰŮɟɖ Ɏˊɞɣɖ, ŬɟəŮɑ ɔɘŬ Űɖɜ ŮˊɘŭɑəŬůɖ 

ɘəŬɜɞˊɞɑɖůɖɠ ɖɗɘəɐɠ ɓɚɎɓɖɠ Ůˊɑ ŮɜŭɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ ɖ ŬˊɧŭŮɘɝɖ Ůə ɛɏɟɞɡɠ Űɞɡ ɕɖɛɘɤɗɏɜŰɞɠ Űɞɡ 
ˊŰŬɑůɛŬŰɞɠ Űɞɡ ɕɖɛɘɩůŬɜŰɞɠ (ɓɚ. ɤɠ ˊɟɞɠ ŬɡŰɧ ũŮɤɟɔɘɎŭɖ, Ⱥɜɞɢɘəɧ ȹɑəŬɘɞ, ũŮɜɘəɧ ɛɏɟɞɠ ů. 135 əŬɘ 

ůɖɛ. 8 ɛŮ ůɢŮŰɘəɐ ɜɞɛɞɚɞɔɑŬĿ ȷˊɧ Űɞɡɠ ˊŬɚŬɘɧŰŮɟɞɠ ůɡɔɔɟŬűŮɑɠ ɓɚ. ȿɘŰɕŮɟɧˊɞɡɚɞɠ ůŮ ȺɟɛȷȾ 299 Ŭɟ. 

8Ŀ ɞ ɑŭɘɞɠ, ɇɟɑŬ ɗŮɛŮɚɘɩŭɖ ˊɟɞɓɚɐɛŬŰŬ Űɖɠ ŬůŰɘəɐɠ Ůɡɗɨɜɖɠ, ȷȽȹ Ȼô, ů. 200). ɀɞɚɞɜɧŰɘ ɞ ȷȾ 

əŬɗɘɏɟɤůŮ ůɨůŰɖɛŬ ɘəŬɜɞˊɞɑɖůɖɠ Űɖɠ ɖɗɘəɐɠ ɓɚɎɓɖɠ ŮɡɟɨŰŮɟɞ Ŭˊɧ ŮəŮɑɜɞ Űɞɡ ˊɟɞɥůɢɨɞɜŰɞɠ ŭɘəŬɑɞɡ, 

ɧˊɞɡ ɖ ɖɗɘəɐ ɓɚɎɓɖ ɘəŬɜɞˊɞɘɞɨŰŬɜ ɛɧɜɞ Ůˊɑ ŰŮɚɏůŮɤɠ ˊɞɘɜɘəɞɨ ŬŭɘəɐɛŬŰɞɠ, ɖ ɚɨůɖ Űɖɠ ȷȾ 299 

ŬɛűɘůɓɖŰɐɗɖəŮ. ɉŬɟŬəŰɖɟɘůŰɘəɎ ˊŬɟŬŰɖɟŮɑ ɞ ȿɘŰɕŮɟɧˊɞɡɚɞɠ, ɆŰɞɘɢŮɑŬ Ⱥɜɞɢɘəɞɨ ȹɘəŬɑɞɡ, 1968: çɃ 

ˊŮɟɘɞɟɘůɛɧɠ ŬɡŰɧɠ Űɖɠ ɢɟɖɛŬŰɘəɐɠ ɘəŬɜɞˊɞɘɐůŮɤɠ Ůɘɠ Űɖɜ ˊŮɟɑˊŰɤůɘɜ Űɖɠ ɖɗɘəɐɠ ɓɚɎɓɖɠ ŮɑɜŬɘ Ŭɛűɘɓɧɚɞɡ 

ɞɟɗɧŰɖŰɞɠ Ŭˊɧ ɜɞɛɞɗŮŰɘəɐɠ ŬˊɧɣŮɤɠ. ȹŮɜ ŭɨɜŬŰŬɘ ˊɟɎɔɛŬŰɘ ɜŬ ŬɜŰɘɚɖűɗŮɑ Űɘɠ ŭɘŬ ˊɞɑɞɜ ɚɧɔɞɜ ˊɟɏˊŮɘ ɜŬ 

ˊŬɟɏɢŮŰŬɘ ˊŮɟɘɤɟɘůɛɏɜɤɠ ɖ ɘəŬɜɞˊɞɑɖůɘɠ ɧŰŬɜ ˊɟɞůɓɎɚɚɤɜŰŬɘ ɖɗɘəɎ ŬɔŬɗɎ, ŰŬ ɞˊɞɑŬ ŭŮɜ ŮɑɜŬɘ 

ɞɚɘɔɩŰŮɟɞɜ ˊɞɚɨŰɘɛŬ Ŭˊɧ ŰŬ ɡɚɘəɎ.è əŬɘ ˊŮɟŬɘŰɏɟɤ ɞ ɑŭɘɞɠ ůŮ ȺɟɛȷȾ Ɏɟɗɟ. 299, Ŭɟ. 9 çȹŮɜ ɡˊɎɟɢŮɘ 

ůɞɓŬɟɧɠ ɚɧɔɞɠ ŮˊɘɓɎɚɚɤɜ ɧˊɤɠ Űɞ ŭɑəŬɘɞɜ ˊŬɟɏɢɖ ɛŮ Űɞ ůŰŬɔɞɜɧɛŮŰɟɞɜ ɘəŬɜɞˊɞɑɖůɘɜ ŭɘŬ Űɖɜ ɖɗɘəɐɜ 
ɓɚɎɓɖɜ, ɖ ɞˊɞɑŬ ŮɑɜŬɘ ɓɚɎɓɖ Űɖɠ ˊɟɞůɤˊɘəɧŰɖŰŬɠ əŬɘ ŬűɞɟɎ ˊɞɚɨŰɘɛŬ ɖɗɘəɎ ŬɔŬɗɎ, Ůɜɩ ŬˊɞɕɖɛɘɩɜŮɘ 

əŬŰɎ əŬɜɧɜŬ Űɖɜ ɓɚɎɓɖɜ Űɖɠ ˊŮɟɘɞɡůɑŬɠè ɉŬɟŬəŰɖɟɘůŰɘəɧ ŮɑɜŬɘ Űɏɚɞɠ ɧŰɘ ɞ ȷȾ/1945 ŮɑɢŮ ŬˊŬɚŮɑɣŮɘ Űɞ 

ŬɜŰɑůŰɞɘɢɞ Ɏɟɗɟɞ 299, ɛŮ ůəɞˊɧ ˊɟɞűŬɜɩɠ Űɖ ŭɘŬɛɧɟűɤůɖ Ůɜɧɠ ŮɡɟɨŰŮɟɞɡ ůɡůŰɐɛŬŰɞɠ ɘəŬɜɞˊɞɑɖůɖɠ 

Űɖɠ ɖɗɘəɐɠ ɓɚɎɓɖɠ ˊɞɡ ɜŬ ˊɟɞůŮɔɔɑɕŮɘ Űɞ ɔŬɚɚɞŮɚɓŮŰɘəɧ ˊɟɧŰɡˊɞ (ɓɚ. ůɢŮŰ. ȿɘŰɕŮɟɧˊɞɡɚɞɠ, ȼ 

ɘəŬɜɞˊɞɑɖůɘɠ ŭɘô ɖɗɘəɐɜ ɓɚɎɓɖɜ əŬɘ ɞ Ůɚɚɖɜɘəɧɠ ȷůŰɘəɧɠ Ⱦɩŭɘɝ, Ūɏɛ. Ɂȷô (1940), ů. 657 Ůˊ.) 
288 ȺɜŭŮɘəŰɘəɎ ŬɜŬűɏɟɞɡɛŮ Űɘɠ ȷȾ 602, 693 əŬɘ 820.  
289 ɀŮŰɎ Űɞɜ ɜ. 2915/2001 əŬɘ Űɖɜ əŬŰɎɟɔɖůɖ Űɖɠ ˊɟɞŭɘəŬůŰɘəɐɠ ˊŮɟɑ ŬˊɞŭŮɑɝŮɤɜ ŬˊɧűŬůɖɠ əŬŰɎ Űɞ 

Ɏɟɗɟɞ 14 Ƚ ŬɡŰɞɨ (ɓɚ. ɢŬɟŬəŰɖɟɘůŰɘəɎ ȷɘŰɘɞɚɞɔɘəɐ ȰəɗŮůɖ ɜ. 2915/2001, ɧˊɞɡ əŬɘ ɢŬɟŬəŰɖɟɘůɛɧɠ 

Űɞɡ ˊɟɞɥůɢɨɞɜŰɞɠ ůɡůŰɐɛŬŰɞɠ ůɡɕɐŰɖůɖɠ ɤɠ çɛŮɑɕɞɜ əŬɟəɑɜɤɛŬ əŬɘ Űɟɞɢɞˊɏŭɖè Űɖɠ ŭɘŬŭɘəŬůɑŬɠ), ɖ 

ůɖɛŬůɑŬ Űɖɠ ŭɘɎəɟɘůɖɠ ɛŮŰŬɝɨ ɡˊɞəŮɘɛŮɜɘəɞɨ əŬɘ ŬɜŰɘəŮɘɛŮɜɘəɞɨ ɓɎɟɞɡɠ ŬˊɧŭŮɘɝɖɠ, ɏɢŮɘ Ůɜ ˊɞɚɚɞɑɠ 

ŬˊɤɚɏůŮɘ Űɖ ůɖɛŬůɑŬ ˊɞɡ ˊŬɟɞɡůɑŬɕŮ. ɆɨɛűɤɜŬ ɛŮ Űɖɜ ˊɟɧůűŬŰɖ ɜɞɛɞɚɞɔɑŬ çɇɞ ɓɎɟɞɠ Űɖɠ 

ŬˊɞŭŮɑɝŮɤɠ ŭɘŬəɟɑɜŮŰŬɘ ůŮ ɡˊɞəŮɘɛŮɜɘəɧ əŬɘ ŬɜŰɘəŮɘɛŮɜɘəɧ. ɇɞ ɡˊɞəŮɘɛŮɜɘəɧ ˊɟɞůŭɘɞɟɑɕŮɘ Űɞɜ ŭɘɎŭɘəɞ 
ůŰɞɜ ɞˊɞɑɞ Űɞ ŭɘəŬůŰɐɟɘɞ ɛŮ ˊŬɟŮɛˊɑˊŰɞɡůŬ, ˊŮɟɑ ŬˊɞŭŮɑɝŮɤɠ ŬˊɧűŬůɖ, ɗŬ ŮˊɘɓɎɚɚŮɘ Űɖɜ Ůɡɗɨɜɖ 

ˊɟɞůəɞɛɘŭɐɠ Űɤɜ ŬˊɞŭŮɘəŰɘəɩɜ ɛɏůɤɜ, ˊɟɞɠ ɓŮɓŬɑɤůɖ ůŰɞɜ ŬˊŬɘŰɞɨɛŮɜɞ ɓŬɗɛɧ ŬˊɧŭŮɘɝɖɠ Űɤɜ 

ɗŮɛŮɚɘɤŰɘəɩɜ Űɖɠ Ŭɝɑɤůɐɠ Űɞɡ ˊɟŬɔɛŬŰɘəɩɜ ɔŮɔɞɜɧŰɤɜ. ɇɞ ˊŮŭɑɞ ŮűŬɟɛɞɔɐɠ Űɞɡ ɡˊɞəŮɘɛŮɜɘəɞɨ ɓɎɟɞɡɠ 

ŬˊɧŭŮɘɝɖɠ ɏɢŮɘ ˊŮɟɘɞɟɘůɗŮɑ ůɖɛŬɜŰɘəɎ ɛŮŰɎ Űɖɜ əŬŰɎɟɔɖůɖ Űɖɠ ˊɟɞŭɘəŬůŰɘəɐɠ ŬˊɞűɎůŮɤɠ. ɇɞ 

ŬɜŰɘəŮɘɛŮɜɘəɧ ɓɎɟɞɠ ˊɟɞůŭɘɞɟɑɕŮɘ Űɞɜ ŭɘɎŭɘəɞ ˊɞɡ űɏɟŮɘ Űɞɜ əɑɜŭɡɜɞ Űɖɠ ŬɛűɘɓɞɚɑŬɠ Űɞɡ ŭɘəŬůŰɐ, ɤɠ 

ˊɟɞɠ Űɖ ůɡɜŭɟɞɛɐ Űɤɜ ɗŮŰɘəɩɜ ˊɟɞɦˊɞɗɏůŮɤɜ ŮˊɏɚŮɡůɖɠ Űɖɠ Ůˊɑŭɘəɖɠ ɏɜɜɞɛɖɠ ůɡɜɏˊŮɘŬɠèĿ ȸɚ. ůɢŮŰ. 
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ŬŭɘəɞˊɟŬɝɑŬ ŮɑɜŬɘ ɔɜɐůɘŬ ɡˊɞəŮɘɛŮɜɘəɐ, ɞˊɧŰŮ Űɞ ɓɎɟɞɠ ŬˊɧŭŮɘɝɖɠ Űɞɡ ˊŰŬɑůɛŬŰɞɠ 

űɏɟŮɘ ɞ ɕɖɛɘɤɗŮɑɠ, Ůɜɩ Ůˊɑ ŮɜŭɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ, ɖ Ůɡɗɨɜɖ əŬŰŬůŰɟɩɜŮŰŬɘ ɤɠ 

ɜɧɗɞɠ ŬɜŰɘəŮɘɛŮɜɘəɐ, ɛŮ ŬˊɞŰɏɚŮůɛŬ ɜŬ ɡűɑůŰŬŰŬɘ ŬɜŰɘůŰɟɞűɐ Űɞɡ ɓɎɟɞɡɠ ŬˊɧŭŮɘɝɖɠ 

ɡˊɏɟ Űɞɡ ŭŬɜŮɘůŰɐ
290
. Ⱥˊɘˊɚɏɞɜ, ɞ ɛɖɢŬɜɘůɛɧɠ Űɖɠ ɞűŮɘɚɐɠ Ůɘɠ ɞɚɧəɚɖɟɞɜ Űɖɠ ȷȾ 926 

ŭŮɜ ŮűŬɟɛɧɕŮŰŬɘ ŬɜŬɚɞɔɘəɩɠ Ůˊɑ ůɡɛɓŬŰɘəɞɨ ˊŰŬɑůɛŬŰɞɠ
291

. 

 

63. ȺˊŮɘŭɐ ɏɟŮɘůɛŬ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ ůŰɞ ůɨůŰɖɛŬ ŬůŰɘəɐɠ Ůɡɗɨɜɖɠ Űɞɡ 

ȷȾ ŬˊɞŰŮɚŮɑ ŬˊɞəɚŮɘůŰɘəɎ ɞ ɜɧɛɞɠ,  ɞɘ ˊŬɟŬˊɎɜɤ ɡűɘůŰɎɛŮɜŮɠ ŭɘŬűɞɟɞˊɞɘɐůŮɘɠ 

ɛŮŰŬɝɨ ŭɘəŬɘɞˊɟŬəŰɘəɐɠ əŬɘ ŬŭɘəɞˊɟŬəŰɘəɐɠ Ůɡɗɨɜɖɠ, ŮˊɘɓɎɚɚɞɡɜ Űɖɜ ç[é] 

ŮɚŮɡɗŮɨɟŬɜ əŬɘ ŬɜŮɝɎɟŰɖŰɞɜ ɡˊɧůŰŬůɘɜ (ŬɡŰɐɠ), Űɧůɞɜ ɏɜŬɜŰɘ Űɞɡ ŬŭɘəɐɛŬŰɞɠ, ɧůɞ əŬɘ 

ɏɜŬɜŰɘ Űɖɠ ŭɘəŬɘɞˊɟŬɝɑŬɠ
292
è.   

 

3. ȼ ŭɘŬɛɧɟűɤůɖ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ ɤɠ ŮɜŭɘɎɛŮůɞɡ Ůɑŭɞɡɠ Ůɡɗɨɜɖɠ ï 

ŮɜŬɟɛɞɜɘůɛɏɜɖ ŮűŬɟɛɞɔɐ Űɤɜ ŭɘŬŰɎɝŮɤɜ ŮɜŭɞůɡɛɓŬŰɘəɐɠ əŬɘ ŬŭɘəɞˊɟŬəŰɘəɐɠ 

Ůɡɗɨɜɖɠ 

64. ȼ ŮűŬɟɛɞɔɐ Űɤɜ ŭɘŬŰɎɝŮɤɜ ˊŮɟɑ ŬŭɘəɞˊɟŬəŰɘəɐɠ əŬɘ ŮɜŭɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ, 

ɔŮɜɜɎ əŬŰô ŬɜɎɔəɖ Űɞ ˊɟɧɓɚɖɛŬ Űɞɡ əŬɗɞɟɘůɛɞɨ Űɞɡ ˊŮɟɘŮɢɞɛɏɜɞɡ, əŬɗɩɠ əŬɘ Űɤɜ 

Ůɜɜɧɛɤɜ ůɡɜŮˊŮɘɩɜ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ əŬŰɎ Űɞɜ ȷȾ. ȹŮŭɞɛɏɜɞɡ ɧŰɘ ɞɘ 

ɜɞɛɞɗŮŰɘəɏɠ Ůˊɘɚɞɔɏɠ əŬɘ əŬŰô ŮˊɏəŰŬůɖ ɞɘ ůɢŮŰɘəɏɠ ŭɘŬŰɎɝŮɘɠ ůɡɢɜɎ ŬɜŰɘűɎůəɞɡɜ 

ɛŮŰŬɝɨ Űɞɡɠ, ŬˊɞŰŮɚŮɑ əŬɗɐəɞɜ Űɖɠ ŮˊɘůŰɐɛɖɠ ɖ ˊɟŬəŰɘəɩɠ ˊɟɞůŬɜŬŰɞɚɘůɛɏɜɖ 

ŮɜŬɟɛɧɜɘůɖ Űɤɜ ŬɜŰɑɗŮŰɤɜ ɚɨůŮɤɜ. ȼ ůɢŮŰɘəɐ ˊɟɞɓɚɖɛŬŰɘəɐ ŭŮɜ ŮɑɜŬɘ ɎɔɜɤůŰɖ ůŰɞ 

Ůɚɚɖɜɘəɧ ȷůŰɘəɧ ȹɑəŬɘɞ. ȷɜŰɑɗŮŰŬ, ŬˊɞŰɏɚŮůŮ əŬɘ ŬˊɞŰŮɚŮɑ ˊɖɔɐ ŮˊɘůŰɖɛɞɜɘəɩɜ 

ůɡɕɖŰɐůŮɤɜ əŬɘ ˊŮŭɑɞ ɏəűɟŬůɖɠ ůɡɢɜɎ ŬɜŰɑɗŮŰɤɜ ŬˊɧɣŮɤɜ, Ŭˊɧ ŰŬ ˊɟɩŰŬ ɢɟɧɜɘŬ 

ŮűŬɟɛɞɔɐɠ Űɞɡ ȷȾ: ɞ ŮˊŬɜŬˊɟɞůŭɘɞɟɘůɛɧɠ Űɖɠ ɏɜɜɞɘŬɠ Űɖɠ ɞɡůɘŬůŰɘəɐɠ Ŭɝɑɤůɖɠ 

(Anspruch)
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 əŬɘ ɖ ŬɜɎɔəɖ ŭɘŬɛɧɟűɤůɖɠ ɛɑŬɠ çɞɘəɞɡɛŮɜɘəɐɠè ŭɘəɞɜɞɛɘəɐɠ Ŭɝɑɤůɖɠ 

                                                                                                                                       
ȷɄ 148/2016 ɁɃɀɃɆĿ ȷɄ 493/2015 ɁɃɀɃɆĿ ȷɄ 373/2012, ȺȺɛˊȹ 2012. 397=ȹȺȺ 2012. 

786=ɉɟɖȹɘə 2012. 306Ŀ ȷɄ 233/2011 ɁɃɀɃɆĿ ȷɄ 282/2010 ɁɃɀɃɆĿ ȷɄ 888/2010 ɁɃɀɃɆĿ ȷɄ 

1254/2010, Ⱥɚɚȹɜɖ 2011. 999Ŀ ȷɄ 692/2008 ɁɃɀɃɆĿ ȷɄ 1038/2004 ɁɃɀɃɆ (ɏɛɛŮůŬ) 
290 Ʉɟɓɚ. ɚɢ. ɎɟɗɟŬ 366, 342, 363 ȷȾ ɤɠ ˊɟɞɠ Űɖɜ ŮɜŭɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ əŬɘ ɎɟɗɟŬ 914, 919 ȷȾ ɤɠ 

ˊɟɞɠ Űɖɜ ŬŭɘəɞˊɟŬəŰɘəɐ ŮɡɗɨɜɖĿ ȸɚ. ůɢŮŰɘəɎ ũŮɤɟɔɘɎŭɖɠ, Ⱥɜɞɢɘəɧ ȹɑəŬɘɞ, ũŮɜɘəɧ ɛɏɟɞɠ, ů. 238-239Ŀo 

ɑŭɘɞɠ, ȹ 6, ů. 54-56Ŀ ȸaumgªrtel, ɆəɏɣŮɘɠ ɔɘŬ Űɖɜ əŬŰŬɜɞɛɐ Űɞɡ ɓɎɟɞɡɠ Űɖɠ ŬˊɧŭŮɘɝɖɠ ůŰɖ ɗŮŰɘəɐ 
ˊŬɟɎɓŬůɖ ůɡɛɓɎůŮɤɠ, ȷɟɛ. 37, ů. 177Ŀ ȹ. ɀˊɧůŭŬɠ, ȷɟɢɁ 1986, ů. 6Ŀ ȸɚ. Ůˊɑůɖɠ ȾŬɚŬɓɟɧɠ, ɇɞ 

ŬɜŰɘəŮɑɛŮɜɞɜ Űɖɠ ˊɞɚɘŰɘəɐɠ ŭɑəɖɠ, ɖɛ. ȸô, ů. 291-292  
291 ȰŰůɘ ɖ əɟŬŰɞɨůŬ Ɏˊɞɣɖ. ȿɧɔɤ Űɞɡ ŮɟɛɖɜŮɡŰɘəɞɨ əŬɜɧɜŬ Űɖɠ ȷȾ 480 ŬˊŬɘŰŮɑŰŬɘ 

ŭɘəŬɘɞˊŬɟŬɔɤɔɘəɧɠ ɚɧɔɞɠ (ɜɧɛɞɠ ɐ ŭɘəŬɘɞˊɟŬɝɑŬ) ɔɘŬ Űɖ ŭɖɛɘɞɡɟɔɑŬ ɞűŮɘɚɐɠ Ůɘɠ ɞɚɧəɚɖɟɞɜ. ɓɚ. 

ŮɜŭŮɘəŰɘəɎ ȾŬɟɎůɖɠ ůŮ ũŮɤɟɔɘɎŭɖ-ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ Ɏɟɗɟ. 481-482 Ŭɟ. 12Ŀ ȷˊɧ Űɖ ɜɞɛɞɚɞɔɑŬ ɓɚ. 

ɘŭɑɤɠ ȷɄ 436/1962, Ɂɞȸ 11. 14Ŀ ȷɄ 221/1962, Ɂɞȸ 10. 803Ŀ ȷɄ 215/1962, Ɂɞȸ 10. 799Ŀ ȷɄ 

506/1962, ȷɟɢɁ 14. 81Ŀ ũŮɤɟɔɘɎŭɖɠ ůŮ ũŮɤɟɔɘɎŭɖ-ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ, Ɏɟɗɟ. 926 Ŭɟ. 25-27. ȻɐŰɖɛŬ 

ŬɜŬəɨˊŰŮɘ ůŰɖɜ ˊŮɟɑˊŰɤůɖ ɧˊɞɡ Űɞ ůɡɛɓŬŰɘəɧ ˊŰŬɑůɛŬ Űɤɜ ˊŮɟɘůůɧŰŮɟɤɜ ůɡɜɘůŰɎ əŬɘ ŬŭɘəɞˊɟŬɝɑŬ 

ůɨɛűɤɜŬ ɛŮ Űɞ Ɏɟɗɟɞ ȷȾ 914. ɆŰɖɜ ˊŮɟɑˊŰɤůɖ ŬɡŰɐ, ɔɑɜŮŰŬɘ ŭŮəŰɐ ɖ ŮűŬɟɛɞɔɐ Űɖɠ ȷȾ 926 

ŬɜŬűɞɟɘəɎ ɛŮ Űɖɜ ˊɟɤŰɞɔŮɜɐ Ůɡɗɨɜɖ Űɤɜ ˊŮɟɘůůɧŰŮɟɤɜ ůɡɜɞűŮɘɚŮŰɩɜ (ɓɚ. ũŮɤɟɔɘɎŭɖɠ ůŮ ũŮɤɟɔɘɎŭɖ-

ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ Ɏɟɗɟ. 926 Ŭɟ. 13Ŀ Ƀɛɞɑɤɠ ȾŬɟɎůɖɠ, ɃűŮɘɚɐ Ůɘɠ ɞɚɧəɚɖɟɞɜ, ů. 280-281). 
292 ȾŬɛˊɑŰůɖɠ, ɄŮɟɑ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ, ů. 62 ad finem 
293 Ⱥə ɛɏɟɞɡɠ Űɞɡ ũŮɟɛŬɜɞɨ ɜɞɛɞɛŬɗɞɨɠ əŬɘ ɛɏɚɞɡɠ Űɖɠ ɆɡɜŰŬəŰɘəɐɠ ȺˊɘŰɟɞˊɐɠ Űɞɡ ũŮɟɛŬɜɘəɞɨ 

ȷůŰɘəɞɨ ȾɩŭɘəŬ (BGB) Bernard Windscheid, Űɞ ɜŮɧŰŮɟɞ ˊŮɟɘŮɢɧɛŮɜɞ Űɖɠ ɞˊɞɑŬɠ ˊŮɟɘɚɐűɗɖəŮ ůŰɞɜ 

ũŮɟɛŬɜɘəɧ ȷůŰɘəɧ ȾɩŭɘəŬ Űɞɡ 1900, əŬŰŬůŰɟɩɗɖəŮ ŭŮ ůŰɖ ŭɘɎŰŬɝɖ Űɞɡ Ɏɟɗɟɞɡ Ä194 ɔŮɟɛȷȾ, 

ŬˊɞŰŮɚɩɜŰŬɠ ɛɎɚɘůŰŬ Űɞ ɜɞɛɞɗŮŰɘəɧ ˊɟɧŰɡˊɞ Űɖɠ ȷȾ 247. ȸɚ. ůɢŮŰ. Űɖ ɗŮɛŮɚɘɩŭɖ ɔɘŬ Űɖɜ 

ˊɟɞɓɚɖɛŬŰɘəɐ ɛɞɜɞɔɟŬűɑŬ Űɞɡ Windscheid, Die Aktio des rºmishen Zivilrechts, vom Standpunkt des 

heutigen Rechts, Buddeus, 1856. 
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(globaler Streitgegenstand), ɘŭɑɤɠ ˊɟɞɠ ŬɜŰɘɛŮŰɩˊɘůɖ Űɤɜ ˊɟɞɓɚɖɛɎŰɤɜ ˊɞɡ 

ůɡɜŮˊɎɔŮŰŬɘ ůŰɞ ɞɡůɘŬůŰɘəɧ ŬɚɚɎ əŬɘ ůŰɞ ŭɘəɞɜɞɛɘəɧ ŭɑəŬɘɞ ɖ ůɡɟɟɞɐ Űɤɜ 

ŬɝɘɩůŮɤɜ, ɏűŮɟŮ ůŰɞ ˊɟɞůəɐɜɘɞ Űɖɠ ŮˊɘůŰɐɛɖɠ Űɞɡ ȷůŰɘəɞɨ ȹɘəŬɑɞɡ, Űɞ ɕɐŰɖɛŬ ˊŮɟɑ 

ŭɖɛɘɞɡɟɔɑŬɠ ɛɑŬɠ ŬɜŰɑůŰɞɘɢŬ ŮɜɘŬɑŬɠ ɞɡůɘŬůŰɘəɐɠ Ŭɝɑɤůɖɠ, ˊɞɡ ɗŬ ŬɜŰŬˊɞəɟɑɜŮŰŬɘ 

ŬˊɞŰŮɚŮůɛŬŰɘəɧŰŮɟŬ ůŰŬ ɜɏŬ ŭɘŭɎɔɛŬŰŬ Űɖɠ ŭɘəɞɜɞɛɘəɐɠ ŮˊɘůŰɐɛɖɠ. ɆŮ ŬɡŰɧ Űɞ 

ˊɚŬɑůɘɞ, ɞ ȾŬɗɖɔɖŰɐɠ ȷˊ. ũŮɤɟɔɘɎŭɖɠ, ɛŮ Űɖ ɛŮɚɏŰɖ Űɞɡ Die Anspruchskonkurrenz 

im Zivilrecht und im Zivilprozessrecht
294

, ŮˊɘɢŮɑɟɖůŮ ŬűŮɜɧɠ ɜŬ ɔŮűɡɟɩůŮɘ Űɘɠ ŭɨɞ 

ɏɜɜɞɘŮɠ əŬɘ ŬűŮŰɏɟɞɡ ɜŬ ŮˊɘůɖɛɎɜŮɘ Űɘɠ ŭɘəɞɜɞɛɘəɏɠ ˊɟɞŮəŰɎůŮɘɠ Űɖɠ ɡɘɞɗɏŰɖůɖɠ Űɖɠ 

Ɏˊɞɣɖɠ ˊŮɟɑ ɛɑŬɠ ŮɜɘŬɑŬɠ Ŭɝɑɤůɖɠ ˊɞɚɚŬˊɚɩɠ ɗŮɛŮɚɘɤɛɏɜɖɠ (ůɡɟɟɞɐ ɜɞɛɑɛɤɜ 

ɓɎůŮɤɜ Űɖɠ Ŭɝɑɤůɖɠ, Anspruchsnormenkonkurrenz). ɀɞɚɞɜɧŰɘ ɖ Ůɜ ɚɧɔɤ 

ˊɟɞɓɚɖɛŬŰɘəɐ ɝŮˊŮɟɜɎ Űɞ ŬɜŰɘəŮɑɛŮɜɞ Űɖɠ ˊŬɟɞɨůŬɠ ŮɟɔŬůɑŬɠ
295
, ŰŬ ŮəŮɑ 

ůɡɛˊŮɟɎůɛŬŰŬ ŬɜŬűɞɟɘəɎ ɛŮ Űɞɜ əŬɗɞɟɘůɛɧ Űɞɡ ˊŮɟɘŮɢɞɛɏɜɞɡ Űɖɠ Ůɡɗɨɜɖɠ, ɛˊɞɟɞɨɜ 

ɜŬ Ŭɝɘɞˊɞɘɖɗɞɨɜ ɔɘŬ Űɖɜ Ůˊɑɚɡůɖ Űɞɡ Ůŭɩ ůɡɕɖŰɞɨɛŮɜɞ ˊɟɞɓɚɐɛŬŰɞɠ.  

 

65. Ⱥűɧůɞɜ, əŬŰɎ Űɖɜ Ůŭɩ ɡˊɞůŰɖɟɘɕɧɛŮɜɖ ɗɏůɖ, ɖ ˊɟɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ ɗŬ ůɡɜɘůŰɎ 

çŬɛɎɔŬɚɛŬ Űɧůɞɜ Űɤɜ ˊŮɟɑ ůɡɛɓŬŰɘəɐɠ ɧůɞɜ əŬɘ Űɤɜ ˊŮɟɑ Ůɝ ŬŭɘəɖɛɎŰɤɜ Ůɡɗɨɜɖɠ 

ŭɘŬŰɎɝŮɤɜ
296
è, Űɞ ˊŮɟɘŮɢɧɛŮɜɞ ŬɡŰɐɠ ɗŬ ˊɟɞůŭɘɞɟɑɕŮŰŬɘ Ůˊɑ Űɖ ɓɎůŮɘ Űɤɜ Ůɝɐɠ 

ˊŬɟŬŰɖɟɐůŮɤɜ: 1) ɀɞɚɞɜɧŰɘ ɞɘ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ ɘŭɟɨɞɡɜ ɛŮŰŬɝɨ Űɤɜ 

ůɡɜŬɚɚŬůůɞɛɏɜɤɜ çɞɘɞɜŮɑ ůɡɛɓŬŰɘəɐ ůɢɏůɖ ŮɛˊɘůŰɞůɨɜɖɠè, ɖ ŬˊɞɡůɑŬ ůɡɛɓŬŰɘəɞɨ 

ŭŮůɛɞɨ ɛŮŰŬɝɨ Űɤɜ ɛŮɟɩɜ əŬɘ ɘŭɑɤɠ ɖ ůɨůŰŬůɖ Ůɜɞɢɐɠ ɡˊɧ Űɖɜ ůŰŮɜɐ ɏɜɜɞɘŬ Űɖɠ ȷȾ 

287, ůɡɜŮˊɎɔŮŰŬɘ ɧŰɘ ɖ ˊɟɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ ŭŮɜ ɛˊɞɟŮɑ ɜŬ ŰŬɡŰɑɕŮŰŬɘ ɤɠ ˊɟɞɠ Űɞ 

ˊŮɟɘŮɢɧɛŮɜɞ əŬɘ Űɖɜ ɏəŰŬůɖ Űɖɠ Ůɡɗɨɜɖɠ ɛŮ Űɖɜ ŮɜŭɞůɡɛɓŬŰɘəɐ, ˊɧůɞ ɛɎɚɚɞɜ ɜŬ 

əŬɗɑůŰŬŰŬɘ ŬɡůŰɖɟɧŰŮɟɖ ŬɡŰɐɠ
297

. 2) ȼ ɏɜŬɟɝɖ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ əŬɘ ɖ 

ůɡɜŬɚɚŬəŰɘəɐ ŮˊŬűɐ ɛŮŰŬɝɨ Űɤɜ ɛŮɟɩɜ ɛŮ ůəɞˊɧ Űɖɜ əŬŰɎɟŰɘůɖ ůɨɛɓŬůɖɠ, 

                                                
294 Georgiades Ap., Die Anspruchskonkurrenz im Zivilrecht und im Zivilprozessrecht, Beck, 1968 
295 ȷˊɧ Űɖɜ ˊɚɞɨůɘŬ Ůˊɑ Űɞɡ ɕɖŰɐɛŬŰɞɠ ɓɘɓɚɘɞɔɟŬűɑŬ ɓɚ. ɛŮŰŬɝɨ Ɏɚɚɤɜ ũŮɤɟɔɘɎŭɖɠ, ȼ çůɡɟɟɞɐè 

ŬɝɘɩůŮɤɜ Ůˊɑ ůɡɜŭɟɞɛɐɠ ůɡɛɓŬŰɘəɐɠ əŬɘ ŬŭɘəɞˊɟŬəŰɘəɐɠ Ůɡɗɨɜɖɠ, ȹ 6, 43 Ůˊ.Ŀ ɞ ɑŭɘɞɠ, ȷˊɧ Űɖɜ 

çactioè Űɞɡ ɅɤɛŬɥəɞɨ ȹɘəŬɑɞɡ ůŰɖɜ çŬɝɑɤůɖè Űɞɡ ȷůŰɘəɞɨ ȾɩŭɘəŬ, ɉɟȽȹ 9, 3Ŀ ɞ ɑŭɘɞɠ, Die 

Anspruchskonkurrenz im Zivilrecht und im Zivilprozessrecht, 1968Ŀ ȷůˊɟɞɔɏɟŬəŬɠ-ũɟɑɓŬɠ 

ȾɤɜůŰŬɜŰɑɜɞɠ, Ɇɡɟɟɞɐ ŬɝɘɩůŮɤɜ ˊɟɞɠ Ŭˊɞɕɖɛɑɤůɘɜ Ůɝ ŬŭɘəɐɛŬŰɞɠ əŬɘ Ůɝ ŮɟɔŬŰɘəɞɨ ŬŰɡɢɐɛŬŰɞɠ, 

ȺȺɟɔȹ 1977, ů. 377 Ůˊ.Ŀ ȾŬɟɎůɖɠ, Ɇɡɟɟɞɐ ŭɘəŬɘɞˊɟŬəŰɘəɐɠ əŬɘ ŬŭɘəɞˊɟŬəŰɘəɐɠ Ůɡɗɨɜɖɠ- ȰɜŬ 

ɣŮɡŭɞˊɟɧɓɚɖɛŬ; ũŮɜɏɗɚɘɞɜ ȷˊ. ũŮɤɟɔɘɎŭɖ, ɇɧɛ. Ƚ, 2006, ů. 297 Ůˊ.Ŀ ɉɟɑůŰɞɠ Ƚɤ. ȾŬɗɎɟŮɘɞɠ, 
ɄŮɟɘˊŰɩůŮɘɠ ůɡɟɟɞɐɠ ŬɝɘɩůŮɤɜ ɐ ŭɘəŬɑɤɜ əŬɘ ŰŬ ŬˊɞŰŮɚɏůɛŬŰŬ ŬɡŰɐɠ, Ɂɞȸ 23, 307 Ůˊ.Ŀ ȿɎɛˊɟɞɠ 

ɆɘɜŬɜɘɩŰɖɠ, Ɇɡɟɟɞɐ ŬɝɘɩůŮɤɜ əŬɘ ɞɡůɘŬůŰɘəɧɜ ŭŮŭɘəŬůɛɏɜɞɜ, ȺȺɁ 28 (1961), ů. 333 Ůˊ.Ŀ ȷɜŬůŰ. Ɇ. 

ɄŬˊŬŮɚŮɡɗŮɟɑɞɡ, ɇɘɜɎ ˊŮɟɑ Űɖɠ ɗŮɤɟɑŬɠ Űɖɠ ɛɖ ůɡɟɟɞɐɠ ŭɘəŬɘɞˊɟŬəŰɘəɐɠ əŬɘ ŮɝɤŭɘəŬɘɞˊɟŬəŰɘəɐɠ 

Ůɡɗɨɜɖɠ, Ɂɞȸ 6 (1958), ů. 1101 Ůˊ.Ŀ ɄɏŰɟɞɠ Ƚ. ɀɎɘɜŬɠ, ȼ ˊŮɟɑ ůɡɟɟɞɐɠ ŬɝɘɩůŮɤɜ ɗŮɤɟɑŬ Űɞɡ ȷˊ. 

ũŮɤɟɔɘɎŭɞɡ (ɓɘɓɚɘɞəɟɘůɑŬ), ȺȺɁ 38 (1971), ů. 460 Ůˊ.Ŀ ȷɜŰɩɜɘɞɠ Ɂ. ūɚɩɟɞɠ, ɇɘɜɎ ˊŮɟɑ ůɡɟɟɞɐɠ 

ɜɧɛɤɜ əŬɘ ůɡɟɟɞɐɠ ŬɝɘɩůŮɤɜ, Ɂȹ 14 (1958), ů. 1 Ůˊ.Ŀ ȾŮɟŬɛŮɨɠ, ȸɘɓɚɘɞəɟɘůɑŬ, ȷɟɛ. 1969, ů. 787 Ůˊ.Ŀ 

ȹ. ɀˊɧůŭŬɠ, Ɇɡɟɟɞɐ ȷɝɘɩůŮɤɜ, ȷɟɢɁ 1986, ů. 1 Ůˊ.Ŀ Karl Heinz Schwab, Der Stand der Lehre vom 

Streitgegenstand im Zivilprozess, JuS 1965, 81 Ů.́= ȼ ůɨɔɢɟɞɜɞɠ ɗɏůɘɠ Űɖɠ ŭɘŭŬůəŬɚɑŬɠ ˊŮɟɑ Űɞɡ 

ŬɜŰɘəŮɘɛɏɜɞɡ Űɖɠ ŭɑəɖɠ Ůɜ Űɖ ɔŮɟɛŬɜɘəɐ ˊɞɚɘŰɘəɐ ŭɘəɞɜɞɛɑŬ (ɛŮŰɎűɟŬůɖ Ⱦ. ɀˊɏɖ), Ɂȹ 20 (1964), ů. 

261 Ůˊ.Ŀ ȾɤɜůŰŬɜŰɑɜɞɠ ū.  ȾŬɚŬɓɟɧɠ, ɇɞ ŬɜŰɘəŮɑɛŮɜɞɜ Űɖɠ ˊɞɚɘŰɘəɐɠ ŭɑəɖɠ, ɖɛɑŰɞɛɞɠ ȷô (1983), 

ɖɛɑŰɞɛɞɠ ȸô (1985)Ŀ ɇůŬɜŰɑɜɖɠ Ɇˊ., ȹŮŭɘəŬůɛɏɜɞ əŬɘ ɜɞɛɘəɐ ŬɘŰɑŬ. ȷɜŰɘəŮɘɛŮɜɘəɎ ɧɟɘŬ ɘŭɑɤɠ Ůˊɑ 

ůɡɟɟɞɐɠ ŬɝɘɩůŮɤɜ, ȹɖɛɞůɘŮɨɛŬŰŬ ȺɄɞɚȹ, ɇɧɛ. 1, 2017, ů. 138 Ůˊ.  
296 ȼ ɏəűɟŬůɖ ŬˊɞŭɑŭŮŰŬɘ ůŰɞɜ ūɟŬɔəɑůŰŬ ůŮ ȺɟɛȷȾ, Ɏɟɗɟ. 450 Ŭɟ. 5 ůŮ ůɢɏůɖ ɛŮ Űɖ ůɡɟɟɞɐ 

ŭɘəŬɘɞˊɟŬəŰɘəɐɠ əŬɘ ŭɘəŬɘɞˊɟŬəŰɘəɐɠ Ůɡɗɨɜɖɠ. 
297 ɄŬɟŮɛűŮɟɐɠ ˊɟɞɓɚɖɛŬŰɘůɛɧɠ ŬˊŬɜŰɎŰŬɘ əŬɘ ůŰɖɜ ˊŮɟɑˊŰɤůɖ Űɤɜ ŭɘŬɟəɩɜ Ůɜɞɢɩɜ. ȾŬŰɎ Űɖ 

ůɢŮŰɘəɐ Ůɝɏɚɘɝɖ Űɞɡ ɕɖŰɐɛŬŰɞɠ ůŰɖ ũŮɟɛŬɜɑŬ, ɖ ŭɘŬɟəɐɠ Ůɜɞɢɐ ŰŮɑɜŮɘ ɜŬ ŬˊɞəŰɐůŮɘ Űɞ ɢŬɟŬəŰɐɟŬ 

çŮɝɤŭɘəŬɘɞˊɟŬəŰɘəɐɠ Ůɡɗɨɜɖɠ ŭɘəŬɘɞˊɟŬəŰɘəɞɨ ˊŮɟɘŮɢɞɛɏɜɞɡè ɓɚ. ũŮɤɟɔŬəɧˊɞɡɚɞɠ, ɇɞ ŭɑəŬɘɞɜ Űɤɜ 

ŭɘŬɟəɩɜ Ůɜɞɢɩɜ, ů. 1 əŮɑɛŮɜɞ əŬɘ Űɖɜ ŮəŮɑ ůɖɛ. 5 
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ŭɘŬűɞɟɞˊɞɘɞɨɜ Űɖɜ ˊɟɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ ɏɜŬɜŰɘ Űɖɠ ŬŭɘəɞˊɟŬəŰɘəɐɠ. ȼ əŬɚɧˊɘůŰɖ 

ůɡɛˊŮɟɘűɞɟɎ Űɞɡ ůɡɜŬɚɚŬůůɧɛŮɜɞɡ əŬŰɎ Űɞ ůŰɎŭɘɞ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ, 

ŬɜŰɘůŰɞɘɢŮɑ ůŰɞ ɛɏŰɟɞ ůɡɛˊŮɟɘűɞɟɎɠ ˊɞɡ ŬɡŰɧɠ əŬɚŮɑŰŬɘ ɜŬ ŮˊɘŭŮɑɝŮɘ əŬɘ ŮɜŰɧɠ Űɞɡ 

ŭɘəŬɘɞˊɟŬəŰɘəɞɨ ˊɚŬɘůɑɞɡ (197, 288 ȷȾ)
298

. ɀɞɚɞɜɧŰɘ ɖ əŬɚɐ ˊɑůŰɖ ůɡɜɘůŰɎ 

Ŭ́ɟɎɚɚɖɚŬ əɟɘŰɐɟɘɞ Űɖɠ əŬŰô Ɏɟɗɟɞ 281 ȷȾ əŬŰŬɢɟɖůŰɘəɐɠ Ɏůəɖůɖɠ ŭɘəŬɘɩɛŬŰɞɠ,  

ɖ ɚŮɘŰɞɡɟɔɑŬ Űɖɠ ůŰɞɜ ŮɝɤŭɘəŬɘɞˊɟŬəŰɘəɧ ɢɩɟɞ, ŮɑɜŬɘ ŬɜŰɑůŰɞɘɢɖ ŮəŮɑɜɖɠ Űɤɜ 

ɢɟɖůŰɩɜ ɖɗɩɜ, ŮˊɘŰŮɚɩɜŰŬɠ əɟɘŰɐɟɘɞ Ůɚɏɔɢɞɡ ɐ ŮɔəɡɟɧŰɖŰŬɠ Űɖɠ ůɡɛˊŮɟɘűɞɟɎɠ Űɤɜ 

əɞɘɜɤɜɩɜ Űɞɡ ŭɘəŬɑɞɡ ůŰɞ ˊɚŬɑůɘɞ Űɤɜ ˊɟŬɔɛŬŰɘəɩɜ Ŭˊɚɩɠ ŮˊŬűɩɜ ɛŮŰŬɝɨ Űɞɡɠ
299

.  

ȺɜɧɣŮɘ Űɤɜ ŬɜɤŰɏɟɤ, ɖ ˊɟɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ ůɡɜɘůŰɎ alliud ɏɜŬɜŰɘ Űɖɠ 

ŬŭɘəɞˊɟŬəŰɘəɐɠ Ůɡɗɨɜɖɠ, ůŰɞ ɛɏŰɟɞ ˊɞɡ ɖ ɞɘɞɜŮɑ ůɢɏůɖ ŮɛˊɘůŰɞůɨɜɖɠ ɛŮŰŬɝɨ Űɤɜ 

ɛŮɟɩɜ/Ůɜɞɢɐ ɡˊɧ əŬŰŬɢɟɖůŰɘəɐ ɏɜɜɞɘŬ, ŮˊɘɓɎɚɚŮɘ Űɖɜ ŮˊɑŰŬůɖ Űɖɠ Ůɡɗɨɜɖɠ. 

 

66. Ɉˊɧ Űɞ űɤɠ Űɤɜ ŬɜɤŰɏɟɤ ˊŬɟŬŰɖɟɐůŮɤɜ, ŮɜŭŮɑəɜɡŰŬɘ ɖ ŭɘŬɛɧɟűɤůɖ Űɞɡ 

ˊŮɟɘŮɢɞɛɏɜɞɡ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ əŬŰɎ Űɞɡɠ Ŭəɧɚɞɡɗɞɡɠ əŬɜɧɜŮɠ: 

Ŭ) ɋɠ ˊɟɞɠ Űɖɜ ɘəŬɜɧŰɖŰŬ ŭɘəŬɘɞˊɟŬɝɑŬɠ əŬɘ Űɞɜ əŬŰŬɚɞɔɘůɛɧ: ȾŬŰŬɟɢɐɜ ŰɡɔɢɎɜɞɡɜ 

ŮűŬɟɛɞůŰɏŮɠ ɞɘ ɔŮɜɘəɏɠ ŭɘŬŰɎɝŮɘɠ Űɤɜ Ɏɟɗɟɤɜ 127 Ůˊ., ɩůŰŮ ŬɜɑəŬɜɞɘ ɔɘŬ 

ŭɘəŬɘɞˊɟŬɝɑŬ ɜŬ ɛɖɜ ɡˊɏɢɞɡɜ ˊɟɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ. Ɉˊɧ Űɖɜ ŬɜŰɑɗŮŰɖ Ůəŭɞɢɐ, ɗŬ 

ɡˊɞɜɞɛŮɡɧŰŬɜ ɖ ˊɟɞůŰŬůɑŬ ˊɞɡ ˊŬɟɏɢŮɘ ɞ ɜɧɛɞɠ ůŰŬ ˊɟɧůɤˊŬ ŬɡŰɎ
300
. ɄɟɧůɤˊŬ ɛŮ 

ˊŮɟɘɞɟɘůɛɏɜɖ ŭɘəŬɘɞˊɟŬəŰɘəɐ ɘəŬɜɧŰɖŰŬ, ŮɑɜŬɘ ɘəŬɜɎ ɔɘŬ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ, Ůűɧůɞɜ 

ɛˊɞɟɞɨɜ ɜŬ ŮˊɘɢŮɘɟɞɨɜ Ůɔəɨɟɤɠ Űɖɜ ɡˊɧ ŭɘŬˊɟŬɔɛɎŰŮɡůɖ ŭɘəŬɘɞˊɟŬɝɑŬ
301

. ȼ 

ɘəŬɜɧŰɖŰŬ ˊɟɞɠ əŬŰŬɚɞɔɘůɛɧ əɟɑɜŮŰŬɘ əŬŰɎ Űɖɜ ȷȾ 331. 

ɓ) ɋɠ ˊɟɞɠ Űɞ ɛɏŰɟɞ Űɖɠ Ůɡɗɨɜɖɠ: ȼ ɔŮɘŰɜɑŬůɖ Űɖɠ ůɡɜŬɚɚŬəŰɘəɐɠ ŮˊŬűɐɠ ɛŮ ůəɞˊɧ Űɖ 

ŭɘŬˊɟŬɔɛɎŰŮɡůɖ ˊɟɞɠ əŬŰɎɟŰɘůɖ ůɨɛɓŬůɖɠ ɛŮ Űɖ ůɡɜŬɚɚŬəŰɘəɐ ŮˊŬűɐ ůŰɞ ˊɚŬɑůɘɞ 

Űɖɠ ůɨɛɓŬůɖɠ, ŮˊɘɓɎɚɚŮɘ Űɖɜ ŮűŬɟɛɞɔɐ Űɞɡ ɛɏŰɟɞɡ Ůɡɗɨɜɖɠ ˊɞɡ ɘůɢɨŮɘ əŬɘ ůŰɖɜ ɡˊɧ 

ůɨɜŬɣɖ ůɨɛɓŬůɖ
302
. ɇɞɨŰɞ ŮɑɜŬɘ ůɡɜŮˊɏɠ ˊɟɞɠ Űɖɜ ˊŬɟŬˊɎɜɤ Ŭɟɢɐ, ůɨɛűɤɜŬ ɛŮ Űɖɜ 

ɞˊɞɑŬ ɖ ˊɟɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ ŭŮɜ ŭɨɜŬŰŬɘ ɜŬ ŮɑɜŬɘ ŬɡůŰɖɟɧŰŮɟɖ Űɖɠ 

ŮɜŭɞůɡɛɓŬŰɘəɐɠ. ɃůɎəɘɠ ɞ ɜɧɛɞɠ ŮˊɘɓɎɚɚŮɘ Ůɡɗɨɜɖ əŬɘ ɔɘŬ ŰŬ ŰɡɢɖɟɎ (casus), ɖ 

ŮˊɘŰŬɔɐ Űɞɡ Ɏɟɗɟɞɡ 198 (ˊɟɓɚ. ç[é] ˊɟɞɝŮɜɐůŮɘ ɡˊŬɑŰɘŬ [é]è), ŮˊɘɓɎɚɚŮɘ 

Ů́ɟɘɞɟɘůɛɧ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ ɏɤɠ Űɞɡ ɓŬɗɛɞɨ Űɖɠ ŮɚŬűɟɎɠ ŬɛɏɚŮɘŬɠ
303

.  

                                                
298

 ȾŬɟɎůɖɠ, ȼ ˊɟɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ əŬŰô ȷȾ 197-198, ɉɟȽȹ 2005, ů. 1976Ŀ ɞ ɑŭɘɞɠ, ůŮ ũŮɤɟɔɘɎŭɖ ï 

ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ2 Ɏɟɗɟ. 197-198 Ŭɟ. 3Ŀ ũɘŬ Űɖɜ ɏɜŰŬɝɖ Űɖɠ ȷȾ 197 ůŮ ɏɜŬ ŮɡɟɨŰŮɟɞ ůɨůŰɖɛŬ 

ŭɘŬŰɎɝŮɤɜ (197, 200, 281, 388 ȷȾ) ˊɞɡ ŬˊɖɢŮɑ Űɘɠ ŮˊɘŰŬɔɏɠ Űɖɠ əŬɚɐɠ ˊɑůŰɖɠ ůŮ ɧɚŬ ŰŬ ůŰɎŭɘŬ 

Ůɝɏɚɘɝɖɠ Űɖɠ ůɨɛɓŬůɖɠ ɓɚ. ȹɤɟɐɠ, ȼ ŮɝŮɘŭɑəŮɡůɖ Űɖɠ əŬɚɐɠ ˊɑůŰɖɠ ůŰɞ Ɏɟɗɟɞ 2 Ɂ. 2251/1994 ɔɘŬ Űɖɜ 

ˊɟɞůŰŬůɑŬ Űɤɜ əŬŰŬɜŬɚɤŰɩɜ əŬɘ ɖ ůɖɛŬůɑŬ Űɖɠ ůŰɞ əɞɘɜɧ ȷůŰɘəɧ ȹɑəŬɘɞ, Ɂɞȸ 2000, ů. 737 Ůˊ.Ŀ 

ɇůɞɚŬəɑŭɖɠ, ȼ ˊɟɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ ůŰɞ ůɨůŰɖɛŬ Űɞɡ ȷůŰɘəɞɨ ȾɩŭɘəŬ, Ⱥűȷȹ 3/2009, ů. 272-273 

əŬɘ Űɘɠ ŮəŮɑ ˊŬɟŬˊɞɛˊɏɠ. 
299 ȸɚ. ůɢŮŰ. ɄŬˊŬɜŰɤɜɑɞɡ, ȼ əŬɚɐ ˊɑůŰɘɠ Ůɘɠ Űɞ ȷůŰɘəɧɜ ȹɑəŬɘɞɜ, ů. 184 Ůˊ.Ŀ ȾŬɟɎůɖɠ, ůŮ ũŮɤɟɔɘɎŭɖ 

ï ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ2 Ɏɟɗɟ. 197-198 Ŭɟ. 3 
300 ȾŬɛˊɑŰůɖɠ, ɄŮɟɑ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ, ů. 29 ůɖɛ. 25, 106 ɛŮ ˊŬɟŬˊɞɛˊɏɠ ůŰɖ ɔŮɟɛŬɜɘəɐ əŬɘ 

ɔŬɚɚɘəɐ ɗŮɤɟɑŬ  
301 ȾŬɟɎůɖɠ ůŮ ũŮɤɟɔɘɎŭɖ ï ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ2 Ɏɟɗɟ. 197-198 Ŭɟ. 5 
302 ȾŬɟɎůɖɠ ůŮ ũŮɤɟɔɘɎŭɖ ï ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ2 Ɏɟɗɟ. 197-198 Ŭɟ. 5Ŀ ɄŬˊŬɜŰɤɜɑɞɡ, Ä63, ů. 344-345Ŀ 

ɇɞɨůɖɠ, Ä119, ů. 598, ůɖɛ. 2Ŀ ũŬɕɐɠ, ũɜɤɛɞŭɞŰɐůŮɘɠ (1956-1964), ů. 326Ŀ Ʉɟɓɚ. Ɏɟɗɟɞ 223 ˊŬɟ. 2 

ȷȾ/1945, ɧˊɞɡ əŬɘ ɡɘɞɗŮŰɐɗɖəŮ ɟɖŰɎ ɖ Ůɜ ɚɧɔɤ ɚɨůɖ çɃ ŮəɎůŰɞŰŮ ɓŬɗɛɧɠ Űɞɡ ˊŰŬɑůɛŬŰɞɠ əŬɘ ɞ 

ɢɟɧɜɞɠ Űɖɠ ˊŬɟŬɔɟŬűɐɠ əɟɑɜɞɜŰŬɘ Ůə Űɖɠ ůɡɛɓɎůŮɤɠ, ɐŰɘɠ ůɡɜɐűɗɖ ɐ ŮˊɟɧəŮɘŰɞ ɜŬ ůɡɜŬűɗɐè 
303 ȾŬɛˊɑŰůɖɠ, ɄŮɟɑ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ, ů. 109-110 



 

 

64 

 

ɔ) ɋɠ ˊɟɞɠ Űɞ ɓɎɟɞɠ ŬˊɧŭŮɘɝɖɠ Űɞɡ ˊŰŬɑůɛŬŰɞɠ: ȼ Ŭɟɢɐ Űɖɠ ɡˊŬɘŰɘɧŰɖŰŬɠ ɡűɑůŰŬŰŬɘ 

ˊŮɟɘɞɟɘůɛɞɨɠ əŬŰŮɝɞɢɐɜ ůŰɘɠ ˊŮɟɘˊŰɩůŮɘɠ ŬɜɩɛŬɚɖɠ Ůɝɏɚɘɝɖɠ Űɖɠ Ůɜɞɢɐɠ, ɧˊɞɡ ɖ 

Ůɡɗɨɜɖ Űɞɡ ɞűŮɘɚɏŰɖ ŮɑɜŬɘ ɜɧɗɞɠ ŬɜŰɘəŮɘɛŮɜɘəɐ (ȷȾ 336, 342) ï Ŭɟɢɐ Űɖɠ 

ŰŮəɛŬɘɟɧɛŮɜɖɠ ɡˊŬɘŰɘɧŰɖŰŬɠ
304
. ȼ ŬɜŰɘůŰɟɞűɐ Űɞɡ ɓɎɟɞɡɠ ŬˊɧŭŮɘɝɖɠ ůŰɘɠ 

ˊŮɟɘˊŰɩůŮɘɠ ŬɡŰɏɠ, ŭɘəŬɘɞɚɞɔŮɑŰŬɘ Ŭˊɧ Űɖɜ ɡˊɎɟɢɞɡůŬ ɛŮŰŬɝɨ Űɤɜ ɛŮɟɩɜ ůɡɛɓŬŰɘəɐ 

ůɢɏůɖ əŬɘ Űɖɜ ˊɟɧɗŮůɖ Űɞɡ ɜɧɛɞɡ ɜŬ ŭɘŮɡəɞɚɨɜŮɘ Űɞɜ ŭŬɜŮɘůŰɐ ůŰɖɜ ɘəŬɜɞˊɞɑɖůɖ 

Űɤɜ ŬɝɘɩůŮɩɜ Űɞɡ. Ƀ ɓŬůɘəɧɠ ŬɡŰɧɠ ɚɧɔɞɠ ŭŮɜ ůɡɜŰɟɏɢŮɘ Ůɜ ˊɟɞəŮɘɛɏɜɤ, ɩůŰŮ Űɞ 

(ŬɜŰɘəŮɘɛŮɜɘəɧ) ɓɎɟɞɠ ŬˊɧŭŮɘɝɖɠ Űɞɡ ˊŰŬɑůɛŬŰɞɠ űɏɟŮɘ ɞ ɕɖɛɘɤɗŮɑɠ
305

. 

ŭ) ɋɠ ˊɟɞɠ Űɖɜ ŬˊɞəŬŰɎůŰŬůɖ Űɖɠ ɖɗɘəɐɠ ɓɚɎɓɖɠ: ȾŬŰɎ Űɖɜ əɟŬŰɞɨůŬ Ɏˊɞɣɖ, ɖ 

ɘəŬɜɞˊɞɑɖůɖ Űɖɠ ɖɗɘəɐɠ ɓɚɎɓɖɠ ŬˊɞəɚŮɑŮŰŬɘ ŮɜɧɣŮɘ Űɖɠ ŭɘɎŰŬɝɖɠ Űɞɡ Ɏɟɗɟɞɡ 299 

ȷȾ. ɀɧɜɞ ɡˊɧ Űɖɜ ˊɟɞɦˊɧɗŮůɖ ɧŰɘ Űɞ ˊŰŬɑůɛŬ Űɞɡ ɕɖɛɘɩůŬɜŰɞɠ ɘŭɟɨŮɘ Ůɡɗɨɜɖ Ůɝ 

ŬŭɘəɞˊɟŬɝɑŬɠ (ˊɟɓɚ. ȷȾ 932) ɐ ůɡɜɘůŰɎ ˊɟɞůɓɞɚɐ Űɖɠ ˊɟɞůɤˊɘəɧŰɖŰŬɠ Űɞɡ 

ɕɖɛɘɤɗɏɜŰɞɠ (ˊɟɓɚ. ȷȾ 59), ŮɑɜŬɘ ŮűɘəŰɐ ɖ ɢɟɖɛŬŰɘəɐ ɘəŬɜɞˊɞɑɖůɖ ɚɧɔɤ ɖɗɘəɐɠ 

ɓɚɎɓɖɠ əŬŰɎ Űɞ Ɏɟɗɟɞ ȷȾ 299
306

.  

Ů) ɋɠ ˊɟɞɠ Űɞ ˊɟɞůɡɛɓŬŰɘəɧ ˊŰŬɑůɛŬ ˊɚŮɘɧɜɤɜ: ɆɨɛűɤɜŬ ɛŮ Űɖɜ ɛɎɚɚɞɜ əɟŬŰɞɨůŬ 

Ɏˊɞɣɖ
307
, ůŮ ˊŮɟɑˊŰɤůɖ əɞɘɜɞɨ ˊŰŬɑůɛŬŰɞɠ ˊɚŮɘɧɜɤɜ, ŮűŬɟɛɞůŰɏŬ ŰɡɔɢɎɜŮɘ ɖ ȷȾ 

926 əŬɘ ɧɢɘ ɖ ŮɜŭɞůɡɛɓŬŰɘəɞɨ ɢŬɟŬəŰɐɟŬ ŭɘɎŰŬɝɖ Űɖɠ ȷȾ 480. ɇɞɨŰɞ ɛŮ Űɖ ůəɏɣɖ 

ɧŰɘ ɖ ȷȾ 480 ˊɟɞɦˊɞɗɏŰŮɘ ŭɘŬɘɟŮŰɐ ˊŬɟɞɢɐ, ɖ ɞˊɞɑŬ ůŰɖɜ ˊŮɟɑˊŰɤůɖ Űɖɠ 

ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ ŭŮɜ ɡűɑůŰŬŰŬɘ (Ůɜɞɢɐ ɡˊɧ ŮɡɟŮɑŬ ɏɜɜɞɘŬ). ȼ ˊŬɟŬˊŮɛˊɧɛŮɜɖ 

ɡˊɧ Űɞɡ ȾŬɟɎůɖ ɡˊô Ŭɟɘɗɛ. 5382/1988 ŬˊɧűŬůɖ Űɞɡ ȺűŮŰŮɑɞɡ ȷɗɖɜɩɜ
308

, ŭŮɜ 

ŮɘůɏɟɢŮŰŬɘ, ɤůŰɧůɞ, ůŰɞɜ ůɢŮŰɘəɧ ˊɟɞɓɚɖɛŬŰɘůɛɧ, əŬɗɧůɞɜ ŬűɞɟɎ ˊŮɟɑˊŰɤůɖ 

ůɡɟɟɞɐɠ ˊɟɞůɡɛɓŬŰɘəɐɠ əŬɘ ŬŭɘəɞˊɟŬəŰɘəɐɠ Ůɡɗɨɜɖɠ
309

.    

 

 

 

 

 

                                                
304 ũŮɤɟɔɘɎŭɖɠ, Ⱥɜɞɢɘəɧ ȹɑəŬɘɞ, ũŮɜɘəɧ ɛɏɟɞɠ, ů. 238-239 
305 Ɉˊɏɟ Űɖɠ Ɏˊɞɣɖɠ ŬɡŰɐɠ ȾɞɡɛɎɜŰɞɠ, ȺɟɛȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 60Ŀ ũŮɤɟɔɘɎŭɖɠ, Ä34, ů. 507Ŀ 

ȿɏəəŬɠ ůŮ ũŮɤɟɔɘɎŭɖ ɆȺȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 30Ŀ ɄŬˊŬɜŰɤɜɑɞɡ, Ä63, ů. 345Ŀ ɆɖɛŬɜŰɐɟŬɠ, Ä36, ů. 

474Ŀ ɆˊɡɟɘŭɎəɖɠ, ů. 681 Ŭɟ. 263ɓɔ ad finemĿ ɇɞɨůɖɠ, Ä119, ů. 598, ůɖɛ. 2Ŀ ũŬɕɐɠ, ũɜɤɛɞŭɞŰɐůŮɘɠ 
(1956-1964), ů. 309Ŀ ȷɜŰɑɗŮŰŬ ɧɛɤɠ ȾŬɟɎůɖɠ ůŮ ũŮɤɟɔɘɎŭɖ ï ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ2 Ɏɟɗɟ. 197-198 Ŭɟ. 5, 

ůɡɜŮˊɐɠ ůŰɖɜ ˊŬɟŬŭɞɢɐ ɧŰɘ ŮűŬɟɛɞůŰɏŮɠ ŰɡɔɢɎɜɞɡɜ ɞɘ ŭɘŬŰɎɝŮɘɠ Űɖɠ ŮɜŭɞůɡɛɓŬŰɘəɐɠ ŮɡɗɨɜɖɠĿ 

ɄŬˊŬůŰŮɟɑɞɡ ȹ./ȾɚŬɓŬɜɑŭɞɡ ȹ., Ä27, ů. 162-163 
306 Ʉɟɞɠ ŬɡŰɐ Űɖɜ əŬŰŮɨɗɡɜůɖ ũŮɤɟɔɘɎŭɖɠ, Ä34, ů. 508 ůɖɛ. 18Ŀ ūɑɚɘɞɠ, Ä186 ȸ, Ŭɟ. 1Ŀ ȾŬɟɎůɖɠ, 

ȺɔɢŮɘɟɑŭɘɞ, ů. 67Ŀ ɞ ɑŭɘɞɠ, ůŮ ũŮɤɟɔɘɎŭɖ ï ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ2 Ɏɟɗɟ. 197-198 Ŭɟ. 5Ŀ ȷɜŰɑɗŮŰŬ 

ȾɞɡɛɎɜŰɞɠ, ȺɟɛȷȾ Ɏɟɗɟ. 197-197 Ŭɟ. 84 ɚɧɔɤ Űɖɠ əŬŰɎűŬůɖɠ Űɞɡ ŬŭɘəɞˊɟŬəŰɘəɞɨ ɢŬɟŬəŰɐɟŬ Űɖɠ 

ŮɡɗɨɜɖɠĿ ɆŰɞ ɑŭɘɞ ŬˊɞŰɏɚŮůɛŬ ŬɚɚɎ ɛŮ ŭɘŬűɞɟŮŰɘəɐ ɗŮɛŮɚɑɤůɖ əŬŰŬɚɐɔŮɘ əŬɘ ɞ ȾŬɛˊɑŰůɖɠ, ɄŮɟɑ Űɖɠ 

ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ, ů. 146-147 
307 ȾŬɟɎůɖɠ ůŮ ũŮɤɟɔɘɎŭɖ ï ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ2 Ɏɟɗɟ. 197-198 Ŭɟ. 5 
308 Ⱥɚɚȹɜɖ 1990. 155 
309 Ⱥűȷɗ 5382/1988, Ⱥɚɚȹɜɖ 1990. 155 əŬŰɎ Űɖɜ ɞˊɞɑŬ çȺɝɎɚɚɞɡ, ŭŮɜ ŬˊɞəɚŮɑŮŰŬɘ ŰŬ ŬɡŰɎ ˊɟŬɔɛŬŰɘəɎ 

ˊŮɟɘůŰŬŰɘəɎ ŰŬ ɞˊɞɑŬ ůŰɖɟɑɕɞɡɜ Ůɡɗɨɜɖ Űɞɡ ůɡɜŬɚɚŬůůɧɛŮɜɞɡ ɔɘŬ ŬɜŰɑɗŮŰɖ ůɡɛˊŮɟɘűɞɟɎ ˊɟɞɠ Űɖ əŬɚɐ 
ˊɑůŰɖ əŬɘ ŰŬ ůɡɜŬɚɚŬəŰɘəɎ ɐɗɖ ůŰɘɠ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ, ɜŬ ůŰɖɟɑɝɞɡɜ ˊŬɟɎɚɚɖɚŬ əŬɘ ŮɝɤůɡɛɓŬŰɘəɐ 

Ůɡɗɨɜɖ, ůɨɛűɤɜŬ ɛŮ Űɘɠ ŭɘŬŰɎɝŮɘɠ ˊŮɟɑ ŬŭɘəɞˊɟŬɝɘɩɜ, ɧŰŬɜ ɖ ɡˊŬɑŰɘŬ əŬɘ ˊŬɟɎɜɞɛɖ ůɡɛˊŮɟɘűɞɟɎ Űɞɡ 

(Ɏɟɗɟ. 914 ȷȾ) ɓɟɑůəŮŰŬɘ ůŮ ŬɘŰɘɩŭɖ ůɨɜŭŮůɛɞ ɛŮ Űɖ ɕɖɛɑŬ ˊɞɡ ˊɟɞəɚɐɗɖəŮ ůŰɞ Ɏɚɚɞ ɛɏɟɞɠ [é]  ɇɧŰŮ 

ˊŬɟɎɚɚɖɚŬ ɛŮ Űɖɜ ɡˊɞɢɟɏɤůɖ ɔɘŬ Ŭˊɞɕɖɛɑɤůɖ ɗŬ ɏɢɞɡɜ ŮűŬɟɛɞɔɐ əŬɘ ɞɘ ŭɘŬŰɎɝŮɘɠ Űɤɜ Ɏɟɗɟɤɜ 926 Űɞɡ 

ȷȾ əŬɘ 1047 Űɞɡ ȾɄɞɚȹ, ˊɞɡ ˊɟɞɓɚɏˊɞɡɜ ŬɜŰɑůŰɞɘɢŬ ůŮ ɞɚɧəɚɖɟɞ Ůɨɗɡɜɖ Űɤɜ ˊŮɟɘůůɞŰɏɟɤɜ 

Ůɡɗɡɜɞɛɏɜɤɜ ɔɘŬ Űɖ əŬŰŬɓɞɚɐ Űɖɠ ŬˊɞɕɖɛɘɩůŮɤɠ.è 
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ȽȽ. ɇɞ ŬɜŰɘəŮɘɛŮɜɘəɧ ˊŮŭɑɞ ŮűŬɟɛɞɔɐɠ Űɖɠ Ůɡɗɨɜɖɠ 

 

1. ɆɡɛɓɎůŮɘɠ ɘŭɘɤŰɘəɞɨ əŬɘ ŭɖɛɞůɑɞɡ ŭɘəŬɑɞɡ - ɛɞɜɞɛŮɟŮɑɠ ŭɘəŬɘɞˊɟŬɝɑŮɠ 

Ŭ) ȹɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ ɛŮ ůəɞˊɧ Űɖɜ əŬŰɎɟŰɘůɖ ůɨɛɓŬůɖɠ 

67. ɆŰɞ ŬɜŰɘəŮɘɛŮɜɘəɧ ˊŮŭɑɞ ŮűŬɟɛɞɔɐɠ Űɤɜ ŭɘŬŰɎɝŮɤɜ Űɤɜ Ɏɟɗɟɤɜ 197 ï 198 ȷȾ 

ŮɛˊɑˊŰɞɡɜ əŬŰɎ əŬɜɧɜŬ ůɡɛɓɎůŮɘɠ ɘŭɘɤŰɘəɞɨ ŭɘəŬɑɞɡ, ɧˊɤɠ ˊɟɞəɨˊŰŮɘ Ŭˊɧ Űɖ 

ŭɘŬŰɨˊɤůɖ Űɖɠ ŭɘɎŰŬɝɖɠ (ˊɟɓɚ. ç[é] əŬŰɎ Űɘɠ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ ɔɘŬ Űɖ ůɨɜŬɣɖ 

ůɨɛɓŬůɖɠ [é]è əŬɘ ɧˊɤɠ ůɡɜɎɔŮŰŬɘ Ŭˊɧ Űɖɜ ŭɘŬˊɑůŰɤůɖ ɧŰɘ əŬŰɎ əɡɟɘɞɚŮɝɑŬ 

ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ ɜɞɞɨɜŰŬɘ ɛɧɜɞ ůŰɖɜ ˊŮɟɑˊŰɤůɖ ŬɡŰɐ
310
. ɆŰɞ ɟɡɗɛɘůŰɘəɧ ˊŮŭɑɞ Űɤɜ 

ˊŬɟŬˊɎɜɤ Ɏɟɗɟɤɜ ŮɜŰɎůůŮŰŬɘ əŬɘ ɖ əŬŰɎɟŰɘůɖ ˊɟɞůɡɛűɩɜɞɡ
311

. ɆŰɖɜ ˊŮɟɑˊŰɤůɖ 

ŬɡŰɐ, ɖ ɛɖ Ůəˊɚɐɟɤůɖ Űɖɠ ɡˊɞɢɟɏɤůɖɠ Ůə Űɞɡ ˊɟɞůɡɛűɩɜɞɡ, ɐŰɞɘ ɖ əŬŰɎɟŰɘůɖ Űɖɠ 

ˊɟɞůɡɛűɤɜɖɗŮɑůŬɠ ůɨɛɓŬůɖɠ, ŭŮɜ ůŰɞɘɢŮɘɞɗŮŰŮɑ Ůɡɗɨɜɖ Ŭˊɧ Űɘɠ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ, 

ŬɚɚɎ ŬɗɏŰɖůɖ Ůɜɞɢɘəɩɜ ɡˊɞɢɟŮɩůŮɤɜ ůɡɛɓŬŰɘəɐɠ űɨůɖɠ
312
.  ȼ űɨůɖ Űɖɠ ɡˊɧ 

ŭɘŬˊɟŬɔɛɎŰŮɡůɖ ůɨɛɓŬůɖɠ (Ůɜɞɢɘəɐ, ŮɛˊɟɎɔɛŬŰɖ, ɞɘəɞɔŮɜŮɘŬəɐ, əɚɖɟɞɜɞɛɘəɐ əɚˊ.) 

ŭŮɜ ŬˊɞəɚŮɑŮɘ Űɖɜ ɑŭɟɡůɖ Űɖɠ Ůɡɗɨɜɖɠ
313

. ȷɜŰɑůŰɞɘɢŬ, ůŰɞ ˊŮŭɑɞ ŮűŬɟɛɞɔɐɠ Űɤɜ 

ŭɘŬŰɎɝŮɤɜ ŮɛˊɑˊŰŮɘ Űɧůɞ ɖ ˊŮɟɑˊŰɤůɖ ɛŬŰŬɑɤůɖɠ Űɖɠ ɡˊɧ ŭɘŬˊɟŬɔɛɎŰŮɡůɖ 

ůɨɛɓŬůɖɠ, ɧůɞ əŬɘ ɖ əŬŰɎɟŰɘůɖ ůɨɛɓŬůɖɠ, ŮɑŰŮ ŬɡŰɐ ŮɑɜŬɘ ɏɔəɡɟɖ, ŮɑŰŮ Ɏəɡɟɖ
314

. 

ȾŬŰŮɝɞɢɐɜ ˊŮɟɑˊŰɤůɖ ɡˊŬɔɧɛŮɜɖ ůŰɞ ˊɟŬɔɛŬŰɘəɧ Űɤɜ Ɏɟɗɟɤɜ 197 ï 198 ŬˊɞŰŮɚŮɑ ɖ 

əŬŰɎɟŰɘůɖ Ɏəɡɟɖɠ ůɨɛɓŬůɖɠ, ɖ ŭŮ ŬəɡɟɧŰɖŰŬ ŮɜŭɏɢŮŰŬɘ ɜŬ ɞűŮɑɚŮŰŬɘ ůŰɖɜ ɛɖ 

Űɐɟɖůɖ Űɞɡ ŬˊŬɘŰɞɨɛŮɜɞɡ ɜɧɛɘɛɞɡ ɐ Ůəɞɨůɘɞɡ Űɨˊɞɡ, ɚɧɔɤ ŬɜŰɑɗŮůɖɠ ůŰɞ ɜɧɛɞ (ȷȾ 

174) ɐ ůŰŬ ɢɟɖůŰɎ ɐɗɖ (ȷȾ 178), ɚɧɔɤ ŭɘəŬɘɞˊɟŬəŰɘəɐɠ ŬɜɘəŬɜɧŰɖŰŬɠ, əŬɗɩɠ əŬɘ 

ůŰɖɜ əŬŰɎɟŰɘůɖ əŬŰŬˊɚŮɞɜŮəŰɘəɐɠ ɐ əŬŰŬŭɡɜŬůŰŮɡŰɘəɐɠ ŭɘəŬɘɞˊɟŬɝɑŬɠ (ȷȾ 179) 

əɚˊ.
315

. ɇɡɢɧɜ ůɨɜŬɣɖ ɏɔəɡɟɖɠ ůɨɛɓŬůɖɠ, ŭŮɜ ŭɨɜŬŰŬɘ ɜŬ ɞŭɖɔɐůŮɘ ɞɨŰŮ ůŮ 

ŬˊɞəɚŮɘůɛɧ Űɖɠ Ůɡɗɨɜɖɠ, ɞɨŰŮ ůŮ ˊŮɟɘɞɟɘůɛɧ Űɖɠ ɕɖɛɑŬɠ
316

.  Ƀɘ ŭɘŬŰɎɝŮɘɠ Űɤɜ Ɏɟɗɟɤɜ 

197 ï 198  ȷȾ, ɛɞɚɞɜɧŰɘ Ŭˊɞŭɑŭɞɡɜ ɔŮɜɘəɐ Ŭɟɢɐ Űɞɡ ŭɘəŬɑɞɡ, ŭŮɜ ŮűŬɟɛɧɕɞɜŰŬɘ ůŰɖ 

ɛɞɜɞɛŮɟɐ
317

 ŬɚɚɎ ŬˊɞəɚŮɘůŰɘəɎ ůŰɖ ůɡɜŬɚɚŬəŰɘəɐ ŭɟɎůɖ Űɖɠ ȹɘɞɑəɖůɖɠ, əŬɘ ɘŭɑɤɠ 

ůŰɘɠ ŭɘɞɘəɖŰɘəɏɠ ůɡɛɓɎůŮɘɠ
318

. 

                                                
310 ȾɞɡɛɎɜŰɞɠ,  ȺɟɛȷȾ  Ɏɟɗɟ. 197-198 Ŭɟ. 2Ŀ ȾŬɟɎůɖɠ ůŮ ũŮɤɟɔɘɎŭɖ ï ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ Ɏɟɗɟ. 197-

198 Ŭɟ. 3Ŀ ȿɏəəŬɠ ůŮ ɆȺȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 4 
311 ȾɞɡɛɎɜŰɞɠ, ȺɟɛȷȾ  Ɏɟɗɟ. 197-198 Ŭɟ. 3Ŀ ȿɏəəŬɠ ůŮ ɆȺȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 5 
312 ȾɞɡɛɎɜŰɞɠ, ȺɟɛȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 3Ŀ ȺɝɎɚɚɞɡ, ɛŮ Űɖɜ əŬŰɎɟŰɘůɖ Űɞɡ ˊɟɞůɡɛűɩɜɞɡ 
ˊŮɟŬŰɩɜŮŰŬɘ Űɞ ůŰɎŭɘɞ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ ɓɚ. ůɢŮŰ. ȾɞɡɛɎɜŰɞɠ, ȺɟɛȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 3Ŀ 

ȾŬɟɎůɖɠ ůŮ ũŮɤɟɔɘɎŭɖ ï ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 2Ŀ ũɘŬ ŰŬ ůɢŮŰɘəɎ ɕɖŰɐɛŬŰŬ ɓɚ. Ůˊɑůɖɠ 

ȷɄ 1231/2008 ɁɃɀɃɆĿ ȷɄ 12/2006 ɁɃɀɃɆĿ ȷɄ 261/1996, Ⱥɚɚȹɜɖ 1996. 1561 
313ȾɞɡɛɎɜŰɞɠ, ȺɟɛȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 37Ŀ ȿɏəəŬɠ ůŮ ɆȺȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 5Ŀ ȷɜŰɑɗŮŰŬ, 

ŭŮŭɞɛɏɜɞɡ ɧŰɘ ɞɘ ɏɜɜɞɛŮɠ ůɡɜɏˊŮɘŮɠ Űɤɜ ŭɘəɞɜɞɛɘəɩɜ ůɡɛɓɎůŮɤɜ ŮɝŬɜŰɚɞɨɜŰŬɘ ŬˊɞəɚŮɘůŰɘəɎ ůŰɞ 

ˊɚŬɑůɘɞ Űɞɡ ŭɘəɞɜɞɛɘəɞɨ ŭɘəŬɑɞɡ, ɖ ɑŭɟɡůɖ Űɖɠ Ůɡɗɨɜɖɠ ɗŬ ˊɟɏˊŮɘ əŬŰŬɟɢɐɜ ɜŬ ŬˊɞəɚŮɘůŰŮɑ. ũɘŬ Űɖ 

ŭɘɎəɟɘůɖ ŬɡŰɩɜ Ŭˊɧ Űɘɠ ůɡɛɓɎůŮɘɠ Űɞɡ ɞɡůɘŬůŰɘəɞɨ ŭɘəŬɑɞɡ ɓɚ. ɘŭɑɤɠ ȹŮɚɖəɤůŰɧˊɞɡɚɞɡ ɆŰ., ȼ 

ŬɡŰɞɜɞɛɑŬ Űɖɠ ɘŭɘɤŰɘəɐɠ ɓɞɡɚɐůŮɤɠ Ůɜ Űɖ ˊɞɚɘŰɘəɐ ŭɘəɞɜɞɛɑŬ. ȷɘ ŭɘəɞɜɞɛɘəŬɑ ůɡɛɓɎůŮɘɠ, ů. 113 Ůˊ.Ŀ 

ɃɟűŬɜɑŭɖ ũ., ɇɞ ŮˊɘŰɟŮˊŰɧ Űɤɜ ŬˊɞŭŮɘəŰɘəɩɜ ůɡɛɓɎůŮɤɜ, ů. 84 Ůˊ. 
314 ȾɞɡɛɎɜŰɞɠ, ȺɟɛȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 17, 20-22Ŀ ȿɏəəŬɠ ůŮ ɆȺȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 2Ŀ 

ɀˊŬɟɛˊŬɚɘɎɠ, ȼ əŬŰɎ ŰŬ ɎɟɗɟŬ 197 əŬɘ 198 Ůɡɗɨɜɖ Ůə Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ, Ɂɞȸ 1974, ů. 737 ȽȽĿ 

ũŬɕɐɠ, ȼ ŬɗɏŰɖůɖ Űɖɠ Ůɜɞɢɘəɐɠ ůɡɛɓɎůŮɤɠ, ů. 159Ŀ ȹŮɚɖɔɘɎɜɜɖɠ, ũɜɤɛɞŭɞŰɐůŮɘɠ (1960 ï 1966), ů. 73 
=ȷɟɛ Ⱦô (1966), ů. 525Ŀ Ʉɟɓɚ. Ɏɟɗɟ. 223 ˊŬɟ. 1 ȷȾ/1945, ɧˊɞɡ əŬɘ əɤŭɘəɞˊɞɘŮɑŰŬɘ ɖ ůɢŮŰɘəɐ ɚɨůɖ 

ç[...] ŮɑŰŮ ůɡɜɐűɗɖ ɖ ůɨɛɓŬůɘɠ ŮɑŰŮ ɛɖ, ŮɑŰŮ ɖ ůɡɜŬűɗŮɑůŬ ůɨɛɓŬůɘɠ ŮɑɜŬɘ Ɏəɡɟɞɠ, ŮɑŰŮ ɛɖè  
315 ȸɚ. ůɢŮŰ. ȾɞɡɛɎɜŰɞɠ, ȺɟɛȷȾ  Ɏɟɗɟ. 197-198 Ŭɟ. 24-32Ŀ ȿɏəəŬɠ ůŮ ɆȺȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 8 
316 ȾɞɡɛɎɜŰɞɠ, ȺɟɛȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 32 əŬɘ Űɞɡɠ ŮəŮɑ ˊŬɚŬɘɧŰŮɟɞɡɠ ůɡɔɔɟŬűŮɑɠ  
317 ɆɨɛűɤɜŬ ɛŮ Űɘɠ ůɢŮŰɘəɏɠ ŬɜŬˊŰɨɝŮɘɠ Űɞɡ ȾɞɡɛɎɜŰɞɡ, ȺɟɛȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 20 çȷɜŰɘɗɏŰɤɠ Ůɘɠ 

Űɞɜ ɢɩɟɞɜ Űɞɡ ŭɖɛɞůɑɞɡ ŭɘəŬɑɞɡ ŭŮɜ ɜɞɞɨɜŰŬɘ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ, ŭŮŭɞɛɏɜɞɡ ɧŰɘ ɖ ŭɘɞɘəɖŰɘəɐ ˊɟɎɝɘɠ 
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ɓ) ɀɞɜɞɛŮɟŮɑɠ ŭɘəŬɘɞˊɟŬɝɑŮɠ  

68. ɀɞɚɞɜɧŰɘ Űɞ Ɏɟɗɟɞ ȷȾ 197 ŬɜŬűɏɟŮŰŬɘ ůŮ çŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ ɔɘŬ Űɖ ůɨɜŬɣɖ 

ůɨɛɓŬůɖɠè, ɞɘ əŬɜɧɜŮɠ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ ŮɑɜŬɘ ŬɜŬɚɧɔɤɠ ŮűŬɟɛɞůŰɏɞɘ əŬɘ 

Ůˊɑ ɛɞɜɞɛŮɟɩɜ ŭɘəŬɘɞˊɟŬɝɘɩɜ
319

. ȾŬɘ ůŮ ŬɡŰɐɜ Űɖɜ ˊŮɟɑˊŰɤůɖ ɞɘ ůɡɜŬɚɚŬůůɧɛŮɜɞɘ 

ŭɘŬˊɟŬɔɛŬŰŮɨɞɜŰŬɘ Űɞɡɠ ɧɟɞɡɠ Űɖɠ ɛɏɚɚɞɡůŬɠ ŭɘəŬɘɞˊɟŬɝɑŬɠ
320
. ɇɡɢɧɜ ŬŭɡɜŬɛɑŬ 

ŮűŬɟɛɞɔɐɠ Űɤɜ Ɏɟɗɟɤɜ 197 ï 198 , ɗŬ ɞŭɖɔɞɨůŮ ůŮ ɘəŬɜɞˊɞɑɖůɖ Űɞɡ ɕɖɛɘɤɗɏɜŰɞɠ 

ɛɧɜɞɜ ɡˊɧ Űɞɡɠ ɧɟɞɡɠ Űɖɠ ȷȾ 914, ɚɨůɖ ɖ ɞˊɞɑŬ, ɞɨŰŮ ɓɎůŮɘ Űɤɜ ůɡɜŬɚɚŬəŰɘəɩɜ 

ŬɜŬɔəɩɜ ŭɘəŬɘɞɚɞɔŮɑŰŬɘ, ɞɨŰŮ ůŰɖɟɑɕŮŰŬɘ ůŮ Ůɘŭɘəɐ Ŭɝɘɞɚɞɔɘəɐ ŭɘŬűɞɟɎ Űɤɜ 

ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ ˊɟɘɜ əŬŰɎɟŰɘůɖ ůɨɛɓŬůɖɠ əŬɘ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ ˊɟɘɜ Űɖɜ 

ŮˊɘɢŮɑɟɖůɖ ɛɞɜɞɛŮɟɞɨɠ ŭɘəŬɘɞˊɟŬɝɑŬɠ
321

. ȹŮɜ ɘůɢɨŮɘ Űɞ ŬɡŰɧ ůŮ ůɢɏůɖ ɛŮ ɛɞɜɞɛŮɟŮɑɠ 

ŭɘəŬɘɞˊɟŬɝɑŮɠ, ɞɘ ɞˊɞɑŮɠ ŮɜŰɎůůɞɜŰŬɘ ůŰɞ ˊɚŬɑůɘɞ ˊɟɞɦűɘůŰɎɛŮɜɖɠ Ůɜɞɢɐɠ əŬɘ ɘŭɑɤɠ 

ůɨɛɓŬůɖɠ (ˊɢ. ɡˊŬɜŬɢɩɟɖůɖ, ŭɐɚɤůɖ ůɡɛɣɖűɘůɛɞɨ, əŬŰŬɔɔŮɚɑŬ, ŬɜɎəɚɖůɖ, 

ŭɐɚɤůɖ Ůˊɘɚɞɔɐɠ Ůˊɑ ŭɘŬɕŮɡəŰɘəɩɜ Ůɜɞɢɩɜ əɚˊ.), əŬɗɧůɞɜ ɖ ɡˊɞɢɟɏɤůɖ əŬɚɧˊɘůŰɖɠ 

ůɡɛˊŮɟɘűɞɟɎɠ ŬˊɞɟɟɏŮɘ ɐŭɖ Ŭˊɧ Űɖɜ ɡˊɎɟɢɞɡůŬ ůɡɛɓŬŰɘəɐ ůɢɏůɖ ɓɎůŮɘ Űɖɠ ȷȾ 

288
322
. ȼ ŮˊɘůŰɟɎŰŮɡůɖ Űɤɜ Ɏɟɗɟɤɜ 197 ï 198  ȷȾ ɗŬ ɐŰŬɜ Ůŭɩ Ɏůəɞˊɖ, ůŰɞ ɛɏŰɟɞ 

ˊɞɡ ɖ ˊɟɞɦűɘůŰɎɛŮɜɖ ůɢɏůɖ ŮˊɘɓɎɚɚŮɘ ůŰŬ ɛɏɟɖ Űɖɜ Űɐɟɖůɖ Űɞɡ ŬɡŰɞɨ ɛɏŰɟɞɡ 

ůɡɛˊŮɟɘűɞɟɎɠ, ɖ ˊŬɟŬɓɑŬůɖ Űɞɡ ɞˊɞɑɞɡ ɔŮɜɜɎ ɡˊɧ Űɘɠ ˊɟɞɦˊɞɗɏůŮɘɠ Űɤɜ Ɏɟɗɟɤɜ 281 

əŬɘ 288 ȷȾ ŮɜŭɞůɡɛɓŬŰɘəɐ əŬɘ ɧɢɘ ˊɟɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ. ȼ űɨůɖ Űɖɠ ůɢŮŰɘəɐɠ 

ŭɘəŬɘɞˊɟŬɝɑŬɠ (Ůɜɞɢɘəɐ, ŮɛˊɟɎɔɛŬŰɖ, ɞɘəɞɔŮɜŮɘŬəɐ, əɚɖɟɞɜɞɛɘəɐ əɚˊ.) ŭŮɜ ɏɢŮɘ ɞɨŰŮ 

ůŰɖɜ ˊŮɟɑˊŰɤůɖ ŬɡŰɐ ůɖɛŬůɑŬ. ȺɑɜŬɘ ŭɡɜŬŰɐ, əŬŰô ŮˊɏəŰŬůɖ, ɖ ŬɜɎɚɞɔɖ ŮűŬɟɛɞɔɐ 

Űɤɜ ŭɘŬŰɎɝŮɤɜ Űɤɜ Ɏɟɗɟɤɜ Ůˊɑ ˊɟɞəɖɟɨɝŮɤɠ (ȷȾ 709), ɏəŭɞůɖɠ Ŭɜɩɜɡɛɞɡ 

                                                                                                                                       
ŮɑɜŬɘ ɏəűɟŬůɘɠ ˊɞɚɘŰŮɘŬəɐɠ ɓɞɡɚɐůŮɤɠ ŬˊɞɟɟŮɞɨůɖɠ Ůə Űɖɠ ŮɝɞɡůɑŬɠ Űɖɠ ɄɞɚɘŰŮɑŬɠ əŬɘ ɧɢɘ Ůə Űɖɠ 
ůɡɛűɤɜɑŬɠ ɛŮŰɎ Űɤɜ ɘŭɘɤŰɩɜ. Ⱥˊɞɛɏɜɤɠ ŬɜŮűɎɟɛɞůŰŬ ŰŬ ɎɟɗɟŬ 197 ï 198 Ůˊɑ ŮəŭɧůŮɤɠ ŭɘɞɘəɖŰɘəɩɜ 

ˊɟɎɝŮɤɜ.è 
318 ȾɞɡɛɎɜŰɞɠ, ȺɟɛȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 20Ŀ ɀˊŬɚɐɠ, Ä84, ů. 228 Ůˊ.Ŀ ȾŬɟɎůɖɠ ůŮ ũŮɤɟɔɘɎŭɖ ï 

ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 3Ŀ ȿɏəəŬɠ ůŮ ɆȺȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 8Ŀ ȷˊɧ Űɖɜ Ůɘŭɘəɐ 

ɓɘɓɚɘɞɔɟŬűɑŬ ɓɚ. ɛŮŰŬɝɨ Ɏɚɚɤɜ ũŮɤɟɔɘɎŭɖɠ/ɄŬɡɚɧˊɞɡɚɞɠ, ɇɞ ˊɟɞůɡɛɓŬŰɘəɧ ˊŰŬɑůɛŬ ůŰɘɠ ŭɘɞɘəɖŰɘəɏɠ 

ůɡɛɓɎůŮɘɠ, Ɂɞȸ 1987, ů. 701 Ůˊ.Ŀ ȹɟɧůɞɠ, ȼ Ůɡɗɨɜɖ əŬŰɎ Űɘɠ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ ï ɄɟɞůɡɛɓŬŰɘəɐ 

Ůɡɗɨɜɖ (197-198 ȷȾ) ůŰɖ ȹɘɞɘəɖŰɘəɐ ɆɨɛɓŬůɖ, ȾɟɘŰȺ 1999, ů. 165 Ůˊ.Ŀ ȿŬɕŬɟɎŰɞɠ, ȼ Ůɡɗɨɜɖ Ŭˊɧ Űɘɠ 

ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ ůŰɘɠ ŭɖɛɧůɘŮɠ ůɡɛɓɎůŮɘɠ, ɛŮ Ŭűɞɟɛɐ Űɘɠ ɆŰȺ 451/2013, 1943/2013, ŪɄȹȹ 2015 (3), 

ů. 200 Ůˊ.Ŀ ɅɎɘəɞɠ, ȷɔɤɔɐ ŬˊɞɕɖɛɘɩůŮɤɠ ɔɘŬ ˊɟɞůɡɛɓŬŰɘəɧ çˊŰŬɑůɛŬè (ɜ. 2522/1997) Ůɜɩˊɘɞɜ Űɤɜ 

ŭɘɞɘəɖŰɘəɩɜ ŭɘəŬůŰɖɟɑɤɜ, ȾɟɘŰȺ 1999, ů. 199 Ůˊ.Ŀ ɆɞɥɚŮɜŰɎəɖɠ, ȼ ˊɟɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ ůŰɞ 

ŭɘɞɘəɖŰɘəɧ ŭɑəŬɘɞ, ȹȹ 1998, ů. 1 Ůˊ.Ŀ Ɇɡɜɞŭɘɜɧɠ, ȷɝɑɤůɖ Ŭˊɞɕɖɛɑɤůɖɠ ɔɘŬ ˊŬɟŬɓɎůŮɘɠ əŬŰɎ Űɞ 
ˊɟɞůɡɛɓŬŰɘəɧ ůŰɎŭɘɞ əŬŰɎɟŰɘůɖɠ ůɡɛɓɎůŮɤɜ Űɞɡ ŭɖɛɞůɑɞɡ ŬˊɞɟɟɏɞɡůŬ Ŭˊɧ Űɞ əɞɘɜɞŰɘəɧ ŭɑəŬɘɞ, 

ȾɟɘŰȺ 1999, ů. 211 Ůˊ.Ŀ ɆɨɛűɤɜŬ ɛŮ Űɞɜ ũɏɟɞɜŰŬ, ȹɑəŬɘɞ ŭɖɛɞůɑɤɜ ɏɟɔɤɜ
2
, ů. 541 ɞ ɗŮůɛɧɠ Űɖɠ 

Ůɡɗɨɜɖɠ Ŭˊɧ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ ç[é] ŬˊɞŰŮɚŮɑ ɏəűɟŬůɖ Űɖɠ Ŭɟɢɐɠ Űɖɠ ɢɟɖůŰɐɠ ŭɘɞɑəɖůɖɠ əŬɘ Űɞɡ 

əɟɎŰɞɡɠ ŭɘəŬɑɞɡ, Ŭűɞɨ ɖ ŭɘɎŰŬɝɖ Űɞɡ Ɏɟɗɟɞɡ 197 ȷȾ əŬɗɘŮɟɩɜŮɘ Űɖɜ ɡˊɞɢɟɏɤůɖ Űɖɠ ˊɟɏˊɞɡůŬɠ 

ůɡɛˊŮɟɘűɞɟɎɠ, ŮˊɘɓŬɚɚɧɛŮɜɖɠ ɤɠ ůŰɞɘɢŮɑɞ Űɖɠ ɏɜɜɞɛɖɠ ŰɎɝɖɠèĿ ɞ ɑŭɘɞɠ, ȼ ŮűŬɟɛɞɔɐ Űɤɜ ɗŮůɛɩɜ Űɖɠ 

ŭɘɞɑəɖůɖɠ ŬɚɚɞŰɟɑɤɜ əŬɘ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ ůŰɞ ŭɘɞɘəɖŰɘəɧ ŭɑəŬɘɞ, ȹȹ 1992, ů. 1010Ŀ ũŬɕɐɠ, 

ũɜɤɛɞŭɞŰɐůŮɘɠ (1956-1964), ů. 300, ɧˊɞɡ əŬɘ ˊŬɟŬˊɞɛˊɏɠ ůŰɖ ɔŮɟɛŬɜɘəɐ əŬɘ ɔŬɚɚɘəɐ ɓɘɓɚɘɞɔɟŬűɑŬ 
319 ȾɞɡɛɎɜŰɞɠ, ȺɟɛȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 33-36Ŀ ȾŬɟɎůɖɠ ůŮ ũŮɤɟɔɘɎŭɖ ï ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ Ɏɟɗɟ. 

197-198 Ŭɟ. 3Ŀ ȿɏəəŬɠ ůŮ ɆȺȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 4Ŀ ɄŬˊŬɜŰɤɜɑɞɡ, Ä63, ů. 341Ŀ ɆˊɡɟɘŭɎəɖ/ɄŮɟɎəɖ 

ȷȾ 197 Ŭɟ. 3Ŀ ɄŬˊŬůŰŮɟɑɞɡ ȹ./ȾɚŬɓŬɜɑŭɞɡ ȹ., Ä26, ů. 149Ŀ ɆˊɡɟɘŭɎəɖɠ, ů. 681 Ŭɟ. 236ŮɓĿ 

ɀˊŬɟɛˊŬɚɘɎɠ, ȼ əŬŰɎ ŰŬ ɎɟɗɟŬ 197 əŬɘ 198 Ůɡɗɨɜɖ Ůə Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ, Ɂɞȸ 1974, ů. 733 I, 

IIĿ ȾŬɛˊɑŰůɖɠ, ɄŮɟɑ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ, ů. 75-76, ů. 174 ɧˊɞɡ ˊɟɞŰŮɑɜŮɘ çˊɟɞɠ Űɞɜ ůəɞˊɧɜ 
ɎɟůŮɤɠ ˊɎůɖɠ Űɡɢɧɜ ŭɡɜɎɛŮɜɖɠ ɜŬ ŬɜŬəɨɣɖ ŬɛűɘɓɞɚɑŬɠ [...] ɜŬ ɢɟɖůɘɛɞˊɞɘɖɗŮɑ ŬɜŰɑ Űɞɡ ɧɟɞɡ ůɨɛɓŬůɘɠ 

ɞ ɧɟɞɠ ŭɐɚɤůɘɠ ɓɞɡɚɐůŮɤɠ, ŬɜŬɚɧɔɤɠ ŭŮ ɜŬ ˊɟɞůŬɟɛɞůɗɐ ɖ ɧɚɖ ŭɘŬŰɨˊɤůɘɠ [...]è 
320 ɄŬˊŬɜŰɤɜɑɞɡ, Ä63, ů. 341 
321 ȾŬɛˊɑŰůɖɠ, ɄŮɟɑ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ, ů. 76 
322 ȾŬɛˊɑŰůɖɠ, ɄŮɟɑ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ, ů. 81 əŬɘ Űɖɜ ŮəŮɑ ɓɘɓɚɘɞɔɟŬűɑŬĿ ȾɞɡɛɎɜŰɞɠ, ȺɟɛȷȾ  

Ɏɟɗɟ. 197-198 Ŭɟ. 34Ŀ ȿɏəəŬɠ ůŮ ɆȺȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 4  
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ɢɟŮɞɔɟɎűɞɡ (ȷȾ 888), ůɨůŰŬůɖɠ ɘŭɟɨɛŬŰɞɠ (ȷȾ 109), ˊŬɟŬɢɩɟɖůɖɠ ɡˊɞɗɐəɖɠ (ȷȾ 

1266) əɚˊ
323

.   

 

69. Ⱥɝɧɢɤɠ ˊɟɞɓɚɖɛŬŰɘəɐ ŮɑɜŬɘ, ŮɜŰɞɨŰɞɘɠ, ɖ ŬɜŬɔɜɩɟɘůɖ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ 

ůŰɖɜ ˊŮɟɑˊŰɤůɖ ůɨɜŰŬɝɖɠ ŭɘŬɗɐəɖɠ
324

. ɇɞ ˊɟɧɓɚɖɛŬ ŮɜŰɞˊɑɕŮŰŬɘ ůŰɞ əŬŰɎ ˊɧůɞɜ 

ůɡɛɓɘɓɎɕŮŰŬɘ ɖ Ŭɟɢɐ Űɖɠ ŮɚŮɨɗŮɟɖɠ ŬɜɎəɚɖůɖɠ Űɤɜ ŭɘŬɗɖəɩɜ
325

 əŬɘ ɖ ˊɟɞůŰŬůɑŬ Űɖɠ 

Ŭɚɖɗɘɜɐɠ ɓɞɨɚɖůɖɠ Űɞɡ ŭɘŬɗɏŰɖ, ɛŮ Űɖ ŭɖɛɘɞɡɟɔɑŬ ŮɛˊɘůŰɞůɨɜɖɠ ŬɜŬűɞɟɘəɎ ɛŮ Űɖɜ 

ŬˊɧəŰɖůɖ əɚɖɟɞɜɞɛɘəɞɨ ŭɘəŬɘɩɛŬŰɞɠ əŬɘ Űɖɜ ɛŮŰɏˊŮɘŰŬ ŭɘɎɣŮɡůɖ ŬɡŰɐɠ, ɤɠ ɚɧɔɞɠ 

ˊɞɡ ɘŭɟɨŮɘ Ůɡɗɨɜɖ Ŭˊɧ Űɘɠ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ
326
. ȺɜɧɣŮɘ Űɖɠ ŭɘɎŰŬɝɖɠ Űɞɡ Ɏɟɗɟɞɡ ȷȾ 

1787 Ůŭ. ɓô, ɞ ŬˊɞəɚŮɘůɛɧɠ Űɖɠ ŬˊɞəŬŰɎůŰŬůɖɠ Űɞɡ ŬɟɜɖŰɘəɞɨ ŭɘŬűɏɟɞɜŰɞɠ ůŰɖɜ 

ˊŮɟɑˊŰɤůɖ Ŭəɨɟɤůɖɠ Űɖɠ ŭɘŬɗɐəɖɠ ɓɎůŮɘ Űɞɡ Ɏɟɗɟɞɡ ȷȾ 145, űŬɑɜŮŰŬɘ, əŬŰô Ŭɟɢɐɜ, 

ɜŬ ŬˊɞəɚŮɑŮɘ Űɖɜ ɑŭɟɡůɖ Űɖɠ ɡˊɧ ŮɝɏŰŬůɖ Ůɡɗɨɜɖɠ, ŭŮŭɞɛɏɜɞɡ ɧŰɘ ŭɘəŬɘɞɚɞɔɖŰɘəɧ 

ɚɧɔɞ Űɖɠ ˊŬɟŬˊɎɜɤ ŭɘɎŰŬɝɖɠ ŬˊɞŰŮɚŮɑ ɖ ˊɟŬɔɛŬŰɞˊɞɑɖůɖ Űɖɠ ɓɞɨɚɖůɖɠ Űɞɡ ŭɘŬɗɏŰɖ, 

ɏɜŬɜŰɘ Űɖɠ ɞˊɞɑŬɠ ɞűŮɑɚŮɘ ɜŬ ɡˊɞɢɤɟŮɑ ɖ ŬůűɎɚŮɘŬ Űɤɜ ůɡɜŬɚɚŬɔɩɜ
327
. ɆɨɛűɤɜŬ ɛŮ 

Űɖɜ ˊɚɏɞɜ ɡˊɞůŰɖɟɑɝɘɛɖ Ɏˊɞɣɖ, Űɞ Ɏɟɗɟɞ ȷȾ 1787 ŭŮ űŬɑɜŮŰŬɘ ɜŬ ŮəűɟɎɕŮɘ 

ɔŮɜɘəɧŰŮɟɖ Ŭɟɢɐ, ɛŮ ŬˊɞŰɏɚŮůɛŬ, ůŮ ŮɝŬɘɟŮŰɘəɏɠ ˊŮɟɘˊŰɩůŮɘɠ (ˊɢ. ɞ ŭɘŬɗɏŰɖɠ 

ɓŮɓŬɘɩɜŮɘ əŬŰɖɔɞɟɖɛŬŰɘəɩɠ ɞɟɘůɛɏɜɞ ˊɟɧůɤˊɞ ɧŰɘ Űɞɜ ŮɔəŬɗɘůŰɎ əɚɖɟɞɜɧɛɞ əŬɘ 

ŮɝŬůűŬɚɑɕŮɘ Űɖɜ ŭɤɟŮɎɜ ˊɟɞɠ ŬɡŰɧɜ ˊŬɟɞɢɐ ɡˊɖɟŮůɘɩɜĿ ɞ ŭɘŬɗɏŰɖɠ ŮɜɖɛŮɟɩɜŮɘ 

ɞɟɘůɛɏɜɞ ˊɟɧůɤˊɞ ɧŰɘ Űɞɜ ŮɔəŬɗɘůŰɎ ŮəŰŮɚŮůŰɐ Űɖɠ ŭɘŬɗɐəɖɠ Űɞɡ əŬɘ Űɞɡ ɕɖŰɎ ɜŬ 

ŮˊɘɚɖűɗŮɑ ɎɛŮůŬ Űɤɜ əŬɗɖəɧɜŰɤɜ Űɞɡ, Ůɜɩ Ůɜ ůɡɜŮɢŮɑŬ ŬɜŬəŬɚŮɑ Űɖɜ ˊŬɟŬˊɎɜɤ 

ŬˊɧűŬůɐ Űɞɡ)
328

 ɜŬ ɘəŬɜɞˊɞɘŮɑŰŬɘ ɖ Ŭɝɑɤůɖ Ŭˊɞɕɖɛɑɤůɖɠ əŬŰɎ Űɘɠ ŭɘŬŰɎɝŮɘɠ Űɤɜ 

Ɏɟɗɟɤɜ 197 əŬɘ 198 ȷȾ
329

.   

 

 

 

 

 

                                                
323 ȾɞɡɛɎɜŰɞɠ, ȺɟɛȷȾ  Ɏɟɗɟ. 197-198 Ŭɟ. 33Ŀ ȿɏəəŬɠ ůŮ ɆȺȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 3 
324 ũɘŬ Űɞɜ ůɢŮŰɘəɧ ˊɟɞɓɚɖɛŬŰɘůɛɧ ɓɚ. ŮɔɔɨŰŮɟŬ ȾɞɡɛɎɜŰɞɠ, ȺɟɛȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 38Ŀ ȾŬɟɎůɖɠ 

ůŮ ũŮɤɟɔɘɎŭɖ ï ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 3Ŀ ȿɏəəŬɠ ůŮ ɆȺȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 5Ŀ 

ȾŬɛˊɑŰůɖɠ, ɄŮɟɑ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ, ů. 77 Ůˊ.Ŀ ɄŬˊŬɜŰɤɜɑɞɡ, Ä63, ů. 341Ŀ ɄŬˊŬůŰŮɟɑɞɡ 
ȹ./ȾɚŬɓŬɜɑŭɞɡ ȹ., Ä26, ů. 150Ŀ Ɋɞɨɜɖ, Ⱦɚɖɟɞɜɞɛɘəɧ ȹɑəŬɘɞ3, ɇɧɛ. ȽȽ, 2012, Ä14, ů. 272 (Ůɘəɞɜɘəɐ 

ŭɘŬɗɐəɖ əŬɘ Ůɡɗɨɜɖ Ŭˊɧ Űɘɠ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ) 
325 ũɘŬ Űɖɜ ɞˊɞɑŬ ɓɚ. Ɋɞɨɜɖ, Ⱦɚɖɟɞɜɞɛɘəɧ ȹɑəŬɘɞ3, ɇɧɛ. ȽȽ, , Ä10, ů. 4Ŀ ɄŬˊŬɜŰɤɜɑɞɡ, ȺɟɛȷȾ Ɏɟɗɟ. 

1763-1768 Ŭɟ. 2Ŀ ɄŬɜŰŮɚɑŭɞɡ ůŮ ũŮɤɟɔɘɎŭɖ ï ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ ȺɘůŬɔ. 1753-1768 Ŭɟ. 2 
326 ȾɞɡɛɎɜŰɞɠ, ȺɟɛȷȾ  Ɏɟɗɟ. 197-198 Ŭɟ. 38Ŀ ȷɜɎɚɡůɖ Űɤɜ ůɡɔəɟɞɡɧɛŮɜɤɜ ůɡɛűŮɟɧɜŰɤɜ Űɞɡ 

ŭɘŬɗɏŰɖ, Űɤɜ ŰɘɛɩɛŮɜɤɜ ɛŮ Űɖɜ ŬɜŬəŬɚɞɨɛŮɜɖ ŭɘŬɗɐəɖ əŬɘ Űɡɢɧɜ ŰɟɑŰɤɜ ˊɟɞůɩˊɤɜ ɓɚ. ůŮ 

ɆˊɡɟɘŭɎəɖɠ, Ⱦɚɖɟɞɜɞɛɘəɧ ȹɑəŬɘɞ, Ä68.5, ů. 138 Ůˊ. 
327 ȾŬɛˊɑŰůɖɠ, ɄŮɟɑ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ, ů. 79 ɧˊɞɡ əŬɘ ůɢŮŰɘəɏɠ ˊŬɟŬˊɞɛˊɏɠ ůŮ Ůɚɚɖɜɘəɐ əŬɘ 

ŬɚɚɞŭŬˊɐ ɓɘɓɚɘɞɔɟŬűɑŬ. 
328 ȾɞɡɛɎɜŰɞɠ, ȺɟɛȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 38 
329 Ɉˊɏɟ Űɖɠ Ɏˊɞɣɖɠ ŬɡŰɐɠ ɓɚ. ȾɞɡɛɎɜŰɞɠ, ȺɟɛȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 38Ŀ ȿɏəəŬɠ ůŮ ɆȺȷȾ Ɏɟɗɟ. 

197-198 Ŭɟ. 5Ŀ ȾŬɛˊɑŰůɖɠ, ɄŮɟɑ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ, ů. 80Ŀ Ɋɞɨɜɖ, Ⱦɚɖɟɞɜɞɛɘəɧ ȹɑəŬɘɞ3, 
ɇɧɛ. ȽȽ, 2012, Ä14, ů. 272 (Ůɘəɞɜɘəɐ əɚɖɟɞŭɞůɑŬ əŬɘ Ŭɝɑɤůɖ əŬŰɎ Űɘɠ ȷȾ 197-198)Ŀ ɄŬˊŬůŰŮɟɑɞɡ 

ȹ./ȾɚŬɓŬɜɑŭɞɡ ȹ., Ä26, ů. 150Ŀ ɄŬˊŬɜŰɤɜɑɞɡ, Ä63, ů. 341Ŀ ȷɜŰɑɗŮŰŬ, ȾŬɟɎůɖɠ, ȼ ˊɟɞůɡɛɓŬŰɘəɐ 

Ůɡɗɨɜɖ əŬŰô ȷȾ 197-198, ɉɟȽȹ 5 (2005), ů. 771Ŀ ɞ ɑŭɘɞɠ, ůŮ ũŮɤɟɔɘɎŭɖ ï ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ Ɏɟɗɟ. 197-

198 Ŭɟ. 3 (ɏɛɛŮůŬ)Ŀ ɆˊɡɟɘŭɎəɖɠ, ů. 681 Ŭɟ. 236Ůɓ çɄɟɏˊŮɘ ɜŬ ŰɞɜɘůŰŮɑ, ɧŰɘ Ůɡɗɨɜɖ əŬŰɎ 197-198 ȷȾ 

ůŰɘɠ ŭɘŬɗɐəŮɠ ůŮ ŬəɟŬɑŮɠ ɛɧɜɞ ˊŮɟɘˊŰɩůŮɘɠ ɛˊɞɟŮɑ ɜŬ ɡˊɎɟɝŮɘ, ɚɧɔɤ Űɖɠ Ŭɟɢɐɠ Űɖɠ ŮɚŮɡɗŮɟɑŬɠ Űɞɡ 

ŭɘŬŰɘɗɏɜŬɘè. 
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ȽȽI. ɄɟɞɦˊɞɗɏůŮɘɠ ɑŭɟɡůɖɠ Űɖɠ Ůɡɗɨɜɖɠ 

70. ɄɟɞɦˊɞɗɏůŮɘɠ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ ŮɑɜŬɘ Ŭ) ɖ ɨˊŬɟɝɖ ůŰŬŭɑɞɡ 

ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ, ɓ) ɖ ́ŬɟɎɜɞɛɖ ůɡɛˊŮɟɘűɞɟɎ Űɞɡ ŬɜŰɘůɡɛɓŬɚɚɧɛŮɜɞɡ, ɔ) ɖ 

ɡˊŬɘŰɘɧŰɖŰŬ, ŭ) ɖ ŮˊɏɚŮɡůɖ ɕɖɛɑŬɠ əŬɘ Ů) ɖ ɨˊŬɟɝɖ ŬɘŰɘɩŭɞɡɠ ůɡɜɎűŮɘŬɠ ŬɜɎɛŮůŬ 

ůŰɞɜ ɜɧɛɘɛɞ ɚɧɔɞ Ůɡɗɨɜɖɠ əŬɘ Űɖ ɕɖɛɑŬ
330

. ȺɘŭɘəɧŰŮɟŬ: 

 

Ŭ) ɆŰɎŭɘɞ ŭɘŬˊŬɔɛŬŰŮɨůŮɤɜ  

1. ȼ ɏɜŬɟɝɖ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ - ɖ çůɡɜŬɚɚŬəŰɘəɐ ŮˊŬűɐè Űɤɜ ɛŮɟɩɜ 

71. ȼ ɑŭɟɡůɖ Űɖɠ Ůɡɗɨɜɖɠ ůɨɛűɤɜŬ ɛŮ ŰŬ ɎɟɗɟŬ 197 əŬɘ 198 ŬˊŬɘŰŮɑ əŬəɧˊɘůŰɖ əŬɘ 

ŬɜŰɘůɡɜŬɚɚŬəŰɘəɐ ůɡɛˊŮɟɘűɞɟɎ çəŬŰɎ Űɘɠ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠè. ɋɠ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ 

ɜɞɞɨɜŰŬɘ çŬɘ ɛŮŰŬɝɨ Űɤɜ ŮɜŭɘŬűŮɟɞɛɏɜɤɜ ŭɘŬ Űɖɜ ůɨɜŬɣɘɜ ůɡɛɓɎůŮɤɠ ˊɟɞűɞɟɘəŬɑ ɐ 

ɏɔɔɟŬűŬɘ ůɡɕɖŰɐůŮɘɠ, ŭɘŬ Űɤɜ ɞˊɞɑɤɜ ŮˊɘŭɘɩəŮŰŬɘ ɖ ɓŬɗɛɘŬɑŬ ˊɟɞůɏɔɔɘůɘɠ Űɤɜ Ŭɟɢɘəɩɠ 

ŮɜŭŮɢɞɛɏɜɤɠ ŬˊŮɢɞɡůɩɜ ŬˊɧɣŮɤɜ Ůˊɑ Űɤɜ ɧɟɤɜ Űɖɠ ɡˊɧ ůɡɕɐŰɖůɘɜ ůɡɛɓɎůŮɤɠ ɛɏɢɟɘ 

Űɖɠ ŰŮɚɘəɐɠ ůɡɛˊŰɩůŮɤɠ Űɤɜ ɐ ɛɏɢɟɘ Űɖɠ ŭɘŬˊɘůŰɩůŮɤɠ  Űɖɠ ŬŭɡɜŬɛɑŬɠ ŰɞɘŬɨŰɖɠ 

ůɡɛˊŰɩůŮɤɠ
331
è. ɇɞ Ŭəɟɘɓɏɠ ɢɟɞɜɘəɧ ůɖɛŮɑɞ ɏɜŬɟɝɖɠ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ 

ŬɛűɘůɓɖŰŮɑŰŬɘ. ȾŬŰɎ Űɖɜ Ŭɟɢɘəɩɠ ɡˊɞůŰɖɟɘɢɗŮɑůŬ Ɏˊɞɣɖ, ɖ ɏɜŬɟɝɖ Űɤɜ 

ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ, ůɡɜɏˊɘˊŰŮ ŬɜŬɔəŬɑŬ ŮɑŰŮ ɛŮ Űɖɜ ɡˊɞɓɞɚɐ ˊɟɧŰŬůɖɠ ɔɘŬ 

əŬŰɎɟŰɘůɖ ůɨɛɓŬůɖɠ ŮɑŰŮ ɛŮ Űɖɜ ɡˊɞɓɞɚɐ ˊɟɧůəɚɖůɖɠ ɔɘŬ ɡˊɞɓɞɚɐ ˊɟɧŰŬůɖɠ. ɇɡɢɧɜ 

ůɡɜŬɚɚŬəŰɘəɐ ŮˊŬűɐ Űɤɜ ɛŮɟɩɜ ˊɟɘɜ Űɖɜ ɡˊɞɓɞɚɐ ˊɟɧŰŬůɖɠ ɐ ˊɟɧůəɚɖůɖɠ ˊɟɞɠ 

ɡˊɞɓɞɚɐ ˊɟɧŰŬůɖɠ, ŭŮɜ ůɖɛŬŰɞŭɞŰŮɑ Űɖɜ ɏɜŬɟɝɖ Űɞɡ ŭɘŬˊɟŬɔɛŬŰŮɡŰɘəɞɨ ůŰŬŭɑɞɡ
332

. 

ȷɜŰɑɗŮŰŬ ŬˊŬɘŰŮɑŰɞ ç[é] ɜŬ ɏɢɖ ŰɞɡɚɎɢɘůŰɞɜ Ůəŭɖɚɤɗɐ ŮɜŭɘŬűɏɟɞɜ ŭɘŬ Űɖɜ əŬŰɎɟŰɘůɘɜ 

ůɡɛɓɎůŮɤɠ ɛŮŰŬɝɨ ɞɟɘůɛɏɜɤɜ ˊɟɞůɩˊɤɜ
333
è. ȼ ɚɨůɖ ŬɡŰɐ, ŮˊɘəɟɑɗɖəŮ ɤɠ ɘŭɘŬɑŰŮɟŬ 

ůŰŮɜɐ əŬɘ ŮɔəŬŰŬɚŮɑűɗɖəŮ Ŭˊɧ Űɖ ɜŮɧŰŮɟɖ ɗŮɤɟɑŬ əŬɘ ɜɞɛɞɚɞɔɑŬ
334

. ɆɨɛűɤɜŬ ɛŮ Űɖɜ 

                                                
330 ȾɞɡɛɎɜŰɞɠ, ȺɟɛȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 41 Ůˊ.Ŀ ũŮɤɟɔɘɎŭɖɠ, Ä34, ů. 504Ŀ ȾŬɟɎůɖɠ ůŮ ũŮɤɟɔɘɎŭɖ ï 

ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ2 Ɏɟɗɟ. 197-198 Ŭɟ. 6Ŀ ȿɏəəŬɠ ůŮ ɆȺȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 10Ŀ ɀˊŬɟɛˊŬɚɘɎɠ, ȼ 

əŬŰɎ ŰŬ ɎɟɗɟŬ 197 əŬɘ 198 Ůɡɗɨɜɖ Ůə Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ, Ɂɞȸ 1974, ů. 737 Ƚ, ȽȽĿ Ɂɘəɧˊɞɡɚɞɠ ȸ., 

ɁɞɛɞɚɞɔɘŬəɐ ŮűŬɟɛɞɔɐ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ, ů. 55Ŀ ȷˊɧ Űɖ ɜɞɛɞɚɞɔɑŬ ɓɚ. ŮɜŭŮɘəŰ. ȷɄ 

223/2016 ɁɃɀɃɆĿ ȷɄ 1435/2015 ɁɃɀɃɆĿ ȷɄ 554/2011, ɉɟȽȹ 2012. 29Ŀ ȷɄ 1302/2010, Ⱥűȷȹ 

2011. 51=Ɂɞȸ 2011.37=Ⱥɚɚȹɜɖ 2011. 739Ŀ ȷɄ 307/2009 ɁɃɀɃɆĿ ȷɄ 1955/2009, ɉɟȽȹ 2010. 

603=Ɂɞȸ 2010. 1688Ŀ ȷɄ 1678/2001, ɉɟȽȹ 2002. 62 
331 ȾɞɡɛɎɜŰɞɠ, ȺɟɛȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 42Ŀ ɓɚ. Ůˊɑůɖɠ ȿɏəəŬɠ ůŮ ɆȺȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 11Ŀ 

ȾŬɟɎůɖɠ ůŮ ũŮɤɟɔɘɎŭɖ ï ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 2Ŀ ɞ ɑŭɘɞɠ, ůŮ ũŮɤɟɔɘɎŭɖ ï ɆŰŬɗɧˊɞɡɚɞɡ 
ȷȾ2 Ɏɟɗɟ. 197-198 Ŭɟ. 6Ŀ ȼ ɜɞɛɞɚɞɔɑŬ ˊɟɞůŬɜŬŰɞɚɑɕŮŰŬɘ ůŰŬɗŮɟɎ ˊɟɞɠ Űɖ ůɢŮŰɘəɐ ŭɘŬŰɨˊɤůɖ Űɞɡ 

ȾɞɡɛɎɜŰɞɡ ɓɚ. ŮɜŭŮɘəŰ. ȷɄ 1435/2015 ɁɃɀɃɆĿ ȺűɄŮɘɟ 55/2015 ɁɃɀɃɆĿ ɄɄɟɄŬŰɟ 244/2015 

ɁɃɀɃɆĿ Ⱥűȷɗ 5410/2014, ȹȺȺ 2015. 270Ŀ Ⱥűȹɤŭ 219/2013 ɁɃɀɃɆĿ ɄɄɟȻŬə 72/2013, Ⱥűȷȹ 

2014. 266Ŀ ɀɄɟɄŬŰɟ 465/2012, Ⱥűȷȹ 2012. 1050Ŀ ȷɄ 554/2011, ɉɟȽȹ 2012. 29Ŀ  Ⱥűȷɗ 1470/2011, 

ȺˊȹɘəɄɞɚ 2011. 118Ŀ ȷɄ 1302/2010, Ⱥűȷȹ 2011. 51=Ɂɞȸ 2011.37=Ⱥɚɚȹɜɖ 2011. 739Ŀ Ⱥűȷɗ 

8566/2007, Ⱥɚɚȹɜɖ 2008. 841Ŀ ɄɄɟɂŬɜɗ 20/2007 ɁɃɀɃɆĿ ȺɘɟŪŮůů 1397/2005, ȷɟɛ 2005. 1215Ŀ 

ɄɄɟɅɞŭ 153/2004 ɁɃɀɃɆĿ ȺűȿŬɟ 741/2001, Ⱥɚɚȹɜɖ 2004. 519Ŀ ȺűɄŮɘɟ 718/1996, Ⱥɚɚȹɜɖ 1998. 

152Ŀ Ⱥűȷɗ 11852/1988, ȷɟɢɁ 1990. 329Ŀ Ⱥűȷɗ 11518/1986, Ⱥɚɚȹɜɖ 1988. 916Ŀ ȺűŪŮůů 321/1980 

ȷɟɛ. ȿȹ. 792Ŀ ũɘŬ Űɖɜ ɟɖŰɐ ŬˊɞŰɨˊɤůɖ Űɖɠ Ůɜ ɚɧɔɤ ŭɘŬŰɨˊɤůɖɠ ůŰɞ Ɏɟɗɟ. 16 ˊŬɟ. 3 Űɞɡ ȾɩŭɘəŬ 

ɄɟɞɛɐɗŮɘŬɠ ɓɚ. ˊŬɟŬəɎŰɤ Ŭɟ. 135 Ůˊ. 
332 ȾɞɡɛɎɜŰɞɠ, ȺɟɛȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 43 ɧˊɞɡ əŬɘ ůɖɛŮɘɩɜŮɘ ɧŰɘ ç[é] ŭŮɜ ŭɨɜŬŰŬɘ ɜŬ ɗŮɤɟɖɗɐ 

ɗŮɛŮɚɘɞɡɛɏɜɖ Ůɡɗɨɜɖ Ůə Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ, ɞůɎəɘɠ ŭŮɜ ɡűɑůŰŬŰŬɘ ˊŬɟɎ Ŭˊɚɐ ŭɡɜŬŰɧŰɖɠ ůɡɜɎɣŮɤɠ 
ůɡɛɓɎůɤɠ, Ŭˊɚɐ əɞɘɜɤɜɘəɐ ŮˊŬűɐ Ůˊɑ Űɞɡ ˊŮŭɑɞɡ Űɤɜ ůɡɜŬɚŬɚəŰɘəɩɜ ůɢɏůŮɤɜ [é]è  
333 ȾɞɡɛɎɜŰɞɠ, ȺɟɛȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 43  
334 ȸɚ. ɛŮŰŬɝɨ Ɏɚɚɤɜ ũŮɤɟɔɘɎŭɖɠ, Ä34, ů. 505 əŮɑɛŮɜɞ əŬɘ Űɖɜ ŮəŮɑ ůɖɛ. 4Ŀ ɄŬˊŬɜŰɤɜɑɞɡ, Ä63, ů. 342Ŀ 

ɄŬˊŬůŰŮɟɑɞɡ ȹ./ȾɚŬɓŬɜɑŭɞɡ ȹ., Ä26, ů. 148Ŀ ȿŬŭɎɠ, ɇɧɛ. ȽȽ, Ä 36, ů. 221-222Ŀ ȾŬɟɎůɖɠ ůŮ ũŮɤɟɔɘɎŭɖ 

ï ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ2 Ɏɟɗɟ. 197-198 Ŭɟ. 6Ŀ ȷˊɧ Űɖ ɜɞɛɞɚɞɔɑŬ ɓɚ. ȷɄ 5/2001, Ɂɞȸ 2002. 106=ȷɟɢɁ 

2002. 340= ɉɟȽȹ 2001. 310 ůɨɛűɤɜŬ ɛŮ Űɖɜ ɞˊɞɑŬ çɇɞ ůŰɎŭɘɞ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ ŬɟɢɑɕŮɘ ŬűɧŰɞɡ 
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əɟŬŰɞɨůŬ Ɏˊɞɣɖ, ɖ ɏɜŬɟɝɖ Űɞɡ ůŰŬŭɑɞɡ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ ŮɜŰɞˊɑɕŮŰŬɘ ůŰɞ 

ɢɟɞɜɘəɧ ůɖɛŮɑɞ, əŬŰɎ Űɞ ɞˊɞɑɞ ŰŬ ɛɏɟɖ ɏɟɢɞɜŰŬɘ ůŮ ůɡɜŬɚɚŬəŰɘəɐ ŮˊŬűɐ, ɡˊɧ Űɖɜ 

ˊɟɞɦˊɧɗŮůɖ ɧŰɘ ŮəŭɖɚɩɜŮŰŬɘ ŮɜŭɘŬűɏɟɞɜ ɔɘŬ Űɖ ůɨɜŬɣɖ ůɨɛɓŬůɖɠ
335
. ɇɡɢɧɜ 

əɞɘɜɤɜɘəɐ Ŭˊɚɩɠ ŮˊŬűɐ Űɤɜ ɛŮɟɩɜ, ŬˊɞɓɚɏˊɞɡůŬ ůŰɖɜ ˊɟŬɔɛŬŰɞˊɞɑɖůɖ Ůɜɧɠ 

əɞɘɜɤɜɘəɩɠ ˊɟɧůűɞɟɞɡ ůəɞˊɞɨ əŬɘ ɧɢɘ ůŰɖɜ ŭɘŮɨɟɡɜůɖ Űɤɜ ŭɡɜŬŰɞŰɐŰɤɜ ůɨɜŬɣɖɠ 

ůɨɛɓŬůɖɠ əŬɘ əŬɗɞɟɘůɛɞɨ Űɤɜ ɧɟɤɜ ŬɡŰɐɠ, ŭŮɜ ŬűŮŰɖɟɘɎɕŮɘ Űɖɜ ɏɜŬɟɝɖ 

ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ əŬɘ əŬŰô ŮˊɏəŰŬůɖ Űɖɜ ɑŭɟɡůɖ Űɡɢɧɜ ́ɟɞůɡɛɓŬŰɘəɩɜ ŬɝɘɩůŮɤɜ, 

ŬɚɚɎ, ŬɜŰɑɗŮŰŬ, ůɡɜŮˊɎɔŮŰŬɘ ɑŭɟɡůɖ ŮɝɤŭɘəŬɘɞˊɟŬəŰɘəɩɜ Ůɜɞɢɩɜ, ɧˊɤɠ əŬŰŮɝɞɢɐɜ ɖ 

ŬŭɘəɞˊɟŬəŰɘəɐ Ůɡɗɨɜɖ
336

.    

 

2. ȼ ɚɐɝɖ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ ï ŭɘŬəɞˊɐ, əŬŰɎɟŰɘůɖ ɏɔəɡɟɖɠ əŬɘ Ɏəɡɟɖɠ 

ůɨɛɓŬůɖɠ 

72. ȾŬŰɎ əŬɜɧɜŬ, Űɞ ůŰɎŭɘɞ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ ˊŮɟŬŰɩɜŮŰŬɘ ŮɑŰŮ ɛŮ Űɖɜ ɞɟɘůŰɘəɐ 

ŭɘŬəɞˊɐ ŬɡŰɩɜ əŬɘ Űɖ ůɡɜŬəɧɚɞɡɗɖ ɛŬŰŬɑɤůɖ Űɖɠ ůɨɛɓŬůɖɠ, ŮɑŰŮ ɛŮ Űɖɜ ůɨɜŬɣɖ Űɖɠ 

ɡˊɧ ŭɘŬˊɟŬɔɛɎŰŮɡůɖ ůɨɛɓŬůɖɠ
337

. ɆŰɖɜ ŰŮɚŮɡŰŬɑŬ ŬɡŰɐ ˊŮɟɑˊŰɤůɖ, Űɡɢɧɜ 

ˊɟɞůɡɛɓŬŰɘəɧ ˊŰŬɑůɛŬ ŮɝŬɘŰɑŬɠ Űɞɡ ɞˊɞɑɞɡ əŬŰŬɟŰɑůɗɖəŮ ŰŮɚɘəɩɠ ŮɚŬŰŰɤɛŬŰɘəɐ 

(Ɏəɡɟɖ ɐ Ŭəɡɟɩůɘɛɖ) ůɨɛɓŬůɖ ɐ ɏɔəɡɟɖ ůɨɛɓŬůɖ, ɖ ɞˊɞɑŬ, ɤůŰɧůɞ, ŭŮɜ ɗŬ 

əŬŰŬɟŰɘɕɧŰŬɜ ɢɤɟɑɠ Űɖ ůɡɜŭɟɞɛɐ Űɞɡ ˊŰŬɑůɛŬŰɞɠ, ůɡɜŮˊɎɔŮŰŬɘ ɑŭɟɡůɖ Űɖɠ 

Ůɡɗɨɜɖɠ
338

. ȺɘŭɘəɧŰŮɟŬ, ɖ əŬŰɎɟŰɘůɖ ɏɔəɡɟɖɠ ůɨɛɓŬůɖɠ ŭŮɜ ůɡɜŮˊɎɔŮŰŬɘ əŬɘ 

ŬˊɞəɚŮɘůɛɧ Űɖɠ Ůɡɗɨɜɖɠ, əŬɗɧůɞɜ əŬəɧˊɘůŰɖ əŬɘ ŬɜŰɘůɡɜŬɚɚŬəŰɘəɐ ůɡɛˊŮɟɘűɞɟɎ 

ˊɞɡ ŮɑɢŮ ɚɎɓŮɘ ɢɩɟŬ əŬŰɎ Űɖ ŭɘɎɟəŮɘŬ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ əŬɘ ɖ Ůɝ ŬɡŰɐɠ Ůɡɗɨɜɖ, 

ŭŮɜ ŬˊɞɟɟɞűɎŰŬɘ Ŭˊɧ Űɞ Űɡˊɘəɩɠ ɏɔəɡɟɞ Űɖɠ ůɡɜŬűɗŮɑůŬɠ ůɨɛɓŬůɖɠ
339
. ȼ ɚɨůɖ ŬɡŰɐ 

ɏɢŮɘ ůɖɛŬůɑŬ ɘŭɑɤɠ ůŮ ˊŮɟɘˊŰɩůŮɘɠ ŮɚŬŰŰɤɛŬŰɘəɩɜ ɛŮɜ ůɡɛɓɎůŮɤɜ, ɧˊɞɡ Űɞ 

ŮɚɎŰŰɤɛŬ, ɤůŰɧůɞ, ŭŮɜ ŭɘəŬɘɞɚɞɔŮɑ Űɖɜ Ŭəɨɟɤůɖ Űɖɠ ůɨɛɓŬůɖɠ ˊɢ. Ůˊɞɡůɘɩŭɖɠ 

                                                                                                                                       
ŮəŭɖɚɤɗŮɑ ŮɜŭɘŬűɏɟɞɜ ɔɘŬ Űɖ ůɨɜŬɣɖ ůɡɛɓɎůŮɤɠ əŬɘ ɚɐɔŮɘ ɧŰŬɜ ŮɑŰŮ ůɡɜŬűɗŮɑ ɖ ŮˊɘŭɘɤəɧɛŮɜɖ ůɨɛɓŬůɖ 

ŮɑŰŮ ŭɘŬəɞˊɞɨɜ ɞɟɘůŰɘəɎ ɞɘ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ əŬɘ ɏŰůɘ ɛŬŰŬɘɤɗŮɑ ɖ ůɨɜŬɣɐ Űɖɠ. ɆɡɜŮˊɩɠ ɛŮŰŬɝɨ 

Ůɛˊɧɟɞɡ, ˊɞɡ ˊɟɞɓŬɑɜŮɘ ůŮ  ɚɘŬɜɘəɐ ˊɩɚɖůɖ ŮɛˊɞɟŮɡɛɎŰɤɜ ɛɏůŬ ůŮ əŬŰɎůŰɖɛɎ Űɞɡ, əŬɘ Űɞɡ ˊŮɚɎŰɖ Űɞ 

ůŰɎŭɘɞ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ ŬɟɢɑɕŮɘ Űɞ ŮɜɤŰŮɟɑŰŮɟɞ ɧŰŬɜ ɞ ˊŮɚɎŰɖɠ ŮɘůɏɚɗŮɘ ůŰɞ əŬŰɎůŰɖɛŬ.  

ȷˊɞəɚŮɑŮŰŬɘ  Ůˊɞɛɏɜɤɠ Ůɡɗɨɜɖ ɓɎůŮɘ Űɤɜ Ɏɜɤ ŭɘŬŰɎɝŮɤɜ ɧŰŬɜ ɞ ˊŮɚɎŰɖɠ  ɓɟɑůəŮŰŬɘ ɏɝɤ Ŭˊɧ Űɞ 

əŬŰɎůŰɖɛŬ, ɏůŰɤ əŬɘ ůŮ ˊŬɟŬəŮɑɛŮɜɞ Űɞɡ əŬŰŬůŰɐɛŬŰɞɠ ɢɩɟɞ ůŰŬɗɛŮɨůŮɤɠ ŬɡŰɞəɘɜɐŰɤɜ, ˊɞɡ ɞ ɏɛˊɞɟɞɠ 
ŭɘŬŰɖɟŮɑ ɔɘŬ Űɖ ůŰɎɗɛŮɡůɖ Űɤɜ ŬɡŰɞəɘɜɐŰɤɜ Űɤɜ ˊŮɚŬŰɩɜ Űɞɡ əŬŰŬůŰɐɛŬŰɧɠ Űɞɡ.èĿ Ʉɟɞɠ Űɖɜ ɑŭɘŬ 

əŬŰŮɨɗɡɜůɖ ȷɄ 1231/2008, Ⱥɚɚȹɜɖ 2008. 1334Ŀ ȷɄ 12/2006 ɁɃɀɃɆĿ ȷɄ 1385/2005 ɁɃɀɃɆĿ ȷɄ 

1392/2001 ɁɃɀɃɆĿ ȷɄ 1232/2000, Ⱥɚɚȹɜɖ 2002. 122  
335 ũŮɤɟɔɘɎŭɖɠ, Ä34, ů. 505Ŀ ɄŬˊŬůŰŮɟɑɞɡ ȹ./ȾɚŬɓŬɜɑŭɞɡ ȹ., Ä26, ů. 148Ŀ ȿŬŭɎɠ, ɇɧɛ. ȽȽ, Ä 36, ů. 221-

222Ŀ ȾŬɟɎůɖɠ ůŮ ũŮɤɟɔɘɎŭɖ ï ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ2 Ɏɟɗɟ. 197-198 Ŭɟ. 6Ŀ ɀˊŬɟɛˊŬɚɘɎɠ, ȼ əŬŰɎ ŰŬ 

ɎɟɗɟŬ 197 əŬɘ 198 Ůɡɗɨɜɖ Ůə Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ, Ɂɞȸ 1974, ů. 737-738Ŀ Ɂɘəɧˊɞɡɚɞɠ ȸ., 

ɁɞɛɞɚɞɔɘŬəɐ ŮűŬɟɛɞɔɐ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ, ů. 51 
336 ȾŬɟɎůɖɠ ůŮ ũŮɤɟɔɘɎŭɖ ï ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ2 Ɏɟɗɟ. 197-198 Ŭɟ. 6 
337 ɀŮŰŬɝɨ ˊɞɚɚɩɜ ɓɚ. Ɂɘəɧˊɞɡɚɞɠ ȸ., ɁɞɛɞɚɞɔɘŬəɐ ŮűŬɟɛɞɔɐ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ, ů. 51 

ɧˊɞɡ əŬɘ ůɢŮŰɘəɐ ɜɞɛɞɚɞɔɑŬ 
338 ȾŬɟɎůɖɠ ůŮ ũŮɤɟɔɘɎŭɖ ï ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ2 Ɏɟɗɟ. 197-198 Ŭɟ. 7 
339 ȾɞɡɛɎɜŰɞɠ, ȺɟɛȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 32, ɧˊɞɡ əŬɘ ˊŬɟŬŰɖɟŮɑ çȷˊɧ ɔŮɜɘəɐɠ ŬˊɧɣŮɤɠ ŭɏɞɜ ɜŬ 
ˊŬɟŬŰɖɟɖɗɐ, ɧŰɘ ɖ əŬŰɎɟŰɘůɘɠ ůɡɛɓɎůŮɤɠ, Ŭəɧɛɖ əŬɘ Ůɔəɨɟɞɡ, ɞɡŭɧɚɤɠ ŬˊɞəɚŮɑŮɘ Űɖɜ Ůˊɘɓɑɤůɘɜ Űɖɠ 

Ůɡɗɨɜɖɠ Ůə Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ: ɞɨŰŮ ɖ ɏɔəɡɟɞɠ ůɨɛɓŬůɘɠ ŬˊɞɟɟɞűɎ Űɖɜ ˊɟɞůɡɛɓŬŰɘəɐɜ Ůɡɗɨɜɖɜ, 

ɞɨŰŮ ɖ ɨˊŬɟɝɘɠ ɕɖɛɑŬɠ ŬˊɞəɚŮɑŮŰŬɘ ɚɧɔɤ Űɖɠ əŬŰŬɟŰɑůŮɤɠ Űɖɠ ůɡɛɓɎůŮɤɠèĿ ȾŬɟɎůɖɠ ůŮ ũŮɤɟɔɘɎŭɖ ï 

ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ2 Ɏɟɗɟ. 197-198 Ŭɟ. 7Ŀ ɞ ɑŭɘɞɠ, ȼ ˊɟɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ əŬŰô ȷȾ 197-198 (Ɂɞɛɘəɐ 

űɨůɖ, ˊɟɞɦˊɞɗɏůŮɘɠ əŬɘ ɞɟɘɞɗɏŰɖůɖ Ŭˊɧ ůɡɛɓŬŰɘəɐ əŬɘ ŬŭɘəɞˊɟŬəŰɘəɐ Ůɡɗɨɜɖ), ɉɟȽȹ 2005, ů. 769 

ŮĿ́ ɄŬˊŬůŰŮɟɑɞɡ ȹ./ȾɚŬɓŬɜɑŭɞɡ ȹ., Ä26, ů. 149Ŀ ũŮɤɟɔɘɎŭɖɠ, Ä34, ů. 505 ad finem 
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ˊɚɎɜɖ (141, 142), ˊɚɎɜɖ ˊŮɟɑ ŰŬ ˊŬɟŬɔɤɔɘəɎ ŬɑŰɘŬ Űɖɠ ɓɞɨɚɖůɖɠ (143)
 340

 əɚˊ. ɆŰɖɜ 

ˊŮɟɑˊŰɤůɖ ŬɡŰɐ, ɖ ŬˊɞəŬŰɎůŰŬůɖ Űɞɡ ŬɟɜɖŰɘəɞɨ ŭɘŬűɏɟɞɜŰɞɠ əŬŰɎ Űɞ Ɏɟɗɟɞ 198, 

ŬˊɞŰŮɚŮɑ əɨɟɤůɖ ɔɘŬ Űɞɜ ŬɜŮɚŮɨɗŮɟɞ ůɢɖɛŬŰɘůɛɧ Űɖɠ ŭɘəŬɘɞˊɟŬəŰɘəɐɠ ɓɞɨɚɖůɖɠ Űɞɡ 

ůɡɜŬɚɚŬůůɧɛŮɜɞɡ, ŮɝŬɘŰɑŬɠ Űɞɡ ˊɟɞůɡɛɓŬŰɘəɞɨ ˊŰŬɑůɛŬŰɞɠ Űɞɡ ŬɜŰɘůɡɛɓŬɚɚɞɛɏɜɞɡ 

Űɞɡ. ɋɠ ˊɟɞɠ Űɖɜ əŬŰɎɟŰɘůɖ Ɏəɡɟɖɠ ůɨɛɓŬůɖɠ ɔɘŬ ɞˊɞɘɞɜŭɐˊɞŰŮ ɚɧɔɞ (ˊɢ. ɏɚɚŮɘɣɖ 

ɜɧɛɘɛɞɡ ɐ ŭɘəŬɘɞˊɟŬəŰɘəɞɨ Űɨˊɞɡ, ɏɚɚŮɘɣɖ ɎŭŮɘŬɠ Űɖɠ Ŭɟɢɐɠ, ɏɚɚŮɘɣɖ ɏɔəɟɘůɖɠ 

ŰɟɑŰɞɡ, ɏɚɚŮɘɣɖ ɧɟɞɡ Űɞɡ ŮɜŮɟɔɞɨ ɏɔəɡɟɖɠ ůɨɛɓŬůɖɠ), ɔɑɜŮŰŬɘ ŭŮəŰɧ ɧŰɘ Űɞ ůŰɎŭɘɞ 

Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ ŮəŰŮɑɜŮŰŬɘ ɏɤɠ Űɖ ůɨɜŬɣɖ ɜɏŬɠ ɏɔəɡɟɖɠ ůɨɛɓŬůɖɠ
341

. 

ȺɘŭɘəɧŰŮɟŬ, ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ ɛŮ ůəɞˊɧ Űɖɜ əŬŰɎɟŰɘůɖ Űɡˊɘəɐɠ ůɨɛɓŬůɖɠ ɐ Űɡˊɘəɞɨ 

ˊɟɞůɡɛűɩɜɞɡ, ŬɜŮɝɎɟŰɖŰŬ Ŭˊɧ Űɞ Ŭɜ Űɖɜ Űɐɟɖůɖ Űɞɡ Űɨˊɞɡ ŮˊɘɓɎɚɚŮɘ ɞ ɜɧɛɞɠ ɐ ɖ 

ůɡɛűɤɜɑŬ Űɤɜ ɛŮɟɩɜ, ŭŮɜ ɚɐɔɞɡɜ ɏɤɠ Űɖɜ əŬŰɎɟŰɘůɖ ɏɔəɡɟɖɠ ůɨɛɓŬůɖɠ, ŰɖɟɖɗɏɜŰɞɠ 

Űɞɡ ɜɧɛɘɛɞɡ ɐ ŭɘəŬɘɞˊɟŬəŰɘəɞɨ Űɨˊɞɡ
342
. ɇɡɢɧɜ ŬŭɘəŬɘɞɚɧɔɖŰɖ Ɏɟɜɖůɖ Űɞɡ Ůɜɧɠ 

ɛɏɟɞɡɠ ɜŬ ůɡɛɓɎɚɚŮɘ ůŰɖɜ Ůə ɜɏɞɡ ɏɔəɡɟɖ əŬŰɎɟŰɘůɖ Űɖɠ ůɨɛɓŬůɖɠ, ůɡɜɘůŰɎ 

ˊŰŬɑůɛŬ əŬŰɎ Űɘɠ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ
343

. ȼ ɑŭɘŬ ɚɨůɖ ˊɟɞůɐəŮɘ əŬɘ ůŰɘɠ ˊŮɟɘˊŰɩůŮɘɠ 

ŬŭɘəŬɘɞɚɧɔɖŰɖɠ Ɏɟɜɖůɖɠ Űɞɡ Ůɜɧɠ ɛɏɟɞɡɠ ɜŬ ůɡɛˊɟɎɝŮɘ ůŰɖɜ Ůˊɘəɨɟɤůɖ Űɖɠ Ɏəɡɟɖɠ 

ŭɘəŬɘɞˊɟŬɝɑŬɠ (ȷȾ 183)
344
. ȼ ɔɜɩůɖ Ůə ɛɏɟɞɡɠ Ůɜɧɠ Ůə Űɤɜ ŬɜŰɘůɡɛɓŬɚɚɞɛɏɜɤɜ Űɖɠ 

ŬəɡɟɧŰɖŰŬɠ Űɖɠ ůɨɛɓŬůɖɠ ɚɧɔɤ ɏɚɚŮɘɣɖɠ Űɐɟɖůɖɠ Űɞɡ ɜɧɛɘɛɞɡ ɐ ŭɘəŬɘɞˊɟŬəŰɘəɞɨ 

Űɨˊɞɡ, ŭŮɜ ŬˊɞəɚŮɑŮɘ Űɖɜ ɑŭɟɡůɖ Űɖɠ Ůɡɗɨɜɖɠ, ŬɚɚɎ ŬɝɘɞɚɞɔŮɑŰŬɘ ɤɠ ůɡɜŰɟɏɢɞɜ 

ˊŰŬɑůɛŬ (ȷȾ 300) əŬŰɎ Űɖɜ ŮˊɘŭɑəŬůɖ Űɖɠ Ŭˊɞɕɖɛɑɤůɖɠ Űɞɡ Ɏɟɗɟɞɡ 198
345
. ɇɞ 

ůŰɎŭɘɞ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ ɞɚɞəɚɖɟɩɜŮŰŬɘ Ůˊɑůɖɠ ɛŮ Űɖɜ əŬŰɎɟŰɘůɖ 

ˊɟɞůɡɛűɩɜɞɡ ŬɜŬűɞɟɘəɎ ɛŮ Űɖɜ ůɨɜŬɣɖ Űɖɠ əɨɟɘŬɠ ůɨɛɓŬůɖɠ
346

. ȾŬɘ ůŰɖɜ 

ˊŮɟɑˊŰɤůɖ ŬɡŰɐ, Űɡɢɧɜ ˊɟɞůɡɛɓŬŰɘəɧ ˊŰŬɑůɛŬ ˊɞɡ ɞŭɐɔɖůŮ ůŮ ŮɚŬŰŰɤɛŬŰɘəɐ (ˊɢ. ɛɖ 

                                                
340 ȸɚ. ůɢŮŰɘəɎ ũŮɤɟɔɘɎŭɖɠ, Ä34, ů. 505 ad finemĿ ɄŬˊŬůŰŮɟɑɞɡ ȹ./ȾɚŬɓŬɜɑŭɞɡ ȹ., Ä26, ů. 149 
341 ȾɞɡɛɎɜŰɞɠ, ȺɟɛȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 44Ŀ ũŮɤɟɔɘɎŭɖɠ, Ä34, ů. 505Ŀ ɄŬˊŬůŰŮɟɑɞɡ ȹ./ȾɚŬɓŬɜɑŭɞɡ 

ȹ., Ä26, ů. 149Ŀ ȾŬɟɎůɖɠ ůŮ ũŮɤɟɔɘɎŭɖ ï ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ2 Ɏɟɗɟ. 197-198 Ŭɟ. 7Ŀ ɄŬˊŬɜŰɤɜɑɞɡ, Ä63, 

ů. 343Ŀ ȷɜŰɑɗŮŰŬ ɧɛɤɠ ȾŬɛˊɑŰůɖɠ, ɄŮɟɑ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ, ů. 86Ŀ ɀˊɧůŭŬɠ, ȼ Ůɡɗɨɜɖ Ůə 

Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ, ȷɟɢɁ 1968, ů. 339Ŀ ȷˊɧ Űɖ ɜɞɛɞɚɞɔɑŬ ɓɚ. ɘŭɑɤɠ ȷɄ 223/2016 ɁɃɀɃɆĿ ȷɄ 

1610/2009, ɉɟȽȹ 2010. 690Ŀ ȷɄ 764/1996, Ⱥɚɚȹɜɖ 1997. 575=ȺȺɁ 1998. 85 
342 ɄɎɔɘŬ ɜɞɛɞɚɞɔɑŬ, ɓɚ. ŮɜŭŮɘəŰ. ȷɄ 223/2016 ɁɃɀɃɆĿ ȺűɄŮɘɟ 685/2013, Ⱥɚɚȹɜɖ 2014. 508Ŀ 

ȺűŪŮůů 7271/2013, Ⱥűȷȹ 2014. 478Ŀ ȷɄ 554/2011, ɉɟȽȹ 2012. 29Ŀ ȷɄ 878/2011, ȺȺɛˊȹ 2012. 

416=Ⱥ7 2012.1263=ɉɟɖȹ 2012.112Ŀ ɄɄɟȷɗ 134/2011 ɁɃɀɃɆĿ ɄɄɟȷɗ 266/2011 ɁɃɀɃɆĿ 

ɄɄɟȷɗ 1623/2010 ɁɃɀɃɆĿ ȷɄ 1734/2009, ɉɟȽȹ 2010. 100Ŀ ȷɄ 1610/2009, ɉɅȽȹ 2010. 690Ŀ 

ȺűɄŬŰɟ 823/2009, ȷɢɁɞɛ 2010. 30Ŀ ɀɄɟɅɞŭ 94/2009 ɁɃɀɃɆĿ ȷɄ 1231/2008 ɁɃɀɃɆĿ ȺűɄŬŰɟ 
744/2007, ȷɢɁɞɛ 2008. 37Ŀ ɄɄɟɂŬɜɗ 20/2007 ɁɃɀɃɆĿ ȷɄ 12/2006 ɁɃɀɃɆĿ ȺűɄŮɘɟ 192/2006, 

ɄŮɘɟɁɞɛ 2006. 280Ŀ ȷɄ 1346/2000, ȹȺȺ 2001. 735=Ⱥɚɚȹɜɖ 2002. 383Ŀ ȷɄ 309/1996,  Ⱥɚɚȹɜɖ 

1997. 83Ŀ ȷɄ 764/1996, Ⱥɚɚȹɜɖ 1997. 575=ȺȺɁ 1998. 85Ŀ ȷɄ 628/1995, ȺȺɁ 1996. 545Ŀ ɄɄɟȷɟŰ 

79/1995, ȷɟɛ 1996. 1319Ŀ ȷɄ 1303/1984 Ɂɞȸ 1985. 993Ŀ ȷɄ 669/1982, Ɂɞȸ 1983. 654Ŀ ȸɚ. Ůˊɑůɖɠ 

Ɂɘəɧˊɞɡɚɞɠ ȸ., ɁɞɛɞɚɞɔɘŬəɐ ŮűŬɟɛɞɔɐ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ, ů. 52 
343 ȾɞɡɛɎɜŰɞɠ, ȺɟɛȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 44Ŀ ȾŬɟɎůɖɠ ůŮ ũŮɤɟɔɘɎŭɖ ï ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ2 Ɏɟɗɟ. 197-

198 Ŭɟ. 7Ŀ ũŮɤɟɔɘɎŭɖɠ, Ä34, ů. 505Ŀ ȿɏəəŬɠ ůŮ ɆȺȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 14Ŀ ȷˊɧ Űɖ ɜɞɛɞɚɞɔɑŬ ɓɚ. 

Ůˊɑůɖɠ ȷɄ 223/2016 ɁɃɀɃɆĿ Ⱥűȷɗ 1404/2014, ȷɟɛ 2015. 208Ŀ Ⱥűȷɗ 5134/2014, ȹȺȺ 2015. 50Ŀ 

ȷɄ 554/2011, ɉɟȽȹ 2012. 29Ŀ ȷɄ 1610/2009, ɉɟȽȹ 2010. 690Ŀ ɀɄɟȹɟ 41/2002 ɁɃɀɃɆĿ Ⱥűȷɗ 

1404/2014, ȷɟɛ 2015. 208Ŀ Ⱥűȷɗ 5134/2014, ȹȺȺ 2015. 50Ŀ ȷɄ 554/2011, ɉɟȽȹ 2012. 29Ŀ ȷɄ 

1610/2009, ɉɟȽȹ 2010. 690Ŀ ɀɄɟȹɟ 41/2002 ɁɃɀɃɆ 
344 ȾɞɡɛɎɜŰɞɠ, ȺɟɛȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 44Ŀ ȾŬɟɎůɖɠ ůŮ ũŮɤɟɔɘɎŭɖ ï ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ2 Ɏɟɗɟ. 197-
198 Ŭɟ. 7 
345 ȾɞɡɛɎɜŰɞɠ, ȺɟɛȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 44Ŀ ũɘŬ Űɖɜ ŮűŬɟɛɞɔɐ Űɖɠ ȷȾ 300 ɓɚ. ŮɘŭɘəɧŰŮɟŬ ˊŬɟŬəɎŰɤ 

Ŭɟ. 162 Ůˊ. 
346 ũŮɤɟɔɘɎŭɖɠ, Ä34, ů. 505Ŀ ȾŬɟɎůɖɠ ůŮ ũŮɤɟɔɘɎŭɖ ï ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ2 Ɏɟɗɟ. 197-198 Ŭɟ. 7Ŀ ȷˊɧ Űɖ 

ɜɞɛɞɚɞɔɑŬ ɓɚ. ŮɜŭŮɘəŰ. ȷɄ 1231/2008 ɁɃɀɃɆĿ ȷɄ 12/2006 ɁɃɀɃɆĿ ȷɄ 261/1996, Ⱥɚɚȹɜɖ 1996. 
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Űɐɟɖůɖ ɜɧɛɘɛɞɡ ɐ ŭɘəŬɘɞˊɟŬəŰɘəɞɡ Űɨˊɞɡ) ɐ əŬɘ ɏɔəɡɟɖ əŬŰɎɟŰɘůɖ Űɞɡ 

ˊɟɞůɡɛűɩɜɞɡ, ůɡɜŮˊɎɔŮŰŬɘ ɑŭɟɡůɖ Űɖɠ ɡˊɧ ŮɝɏŰŬůɖ Ůɡɗɨɜɖɠ
347

. ɆŮ əɎɗŮ ˊŮɟɑˊŰɤůɖ, 

ɖ ŭɘɎŰŬɝɖ Űɞɡ Ɏɟɗɟɞɡ 198 ˊŬɟ. 1 ȷȾ ŭŮɜ ɏɢŮɘ ŮűŬɟɛɞɔɐ ɞůɎəɘɠ ɖ əŬəɧˊɘůŰɖ əŬɘ 

ŬɜŰɘůɡɜŬɚɚŬəŰɘəɐ ůɡɛˊŮɟɘűɞɟɎ Ůɜɧɠ Ůə Űɤɜ ůɡɜŬɚɚŬůůɞɛɏɜɤɜ ɏɚŬɓŮ ɢɩɟŬ ɛŮŰɎ Űɖɜ 

ɞɚɞəɚɐɟɤůɖ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ əŬɘ Űɖɜ əŬŰɎɟŰɘůɖ Űɖɠ ůɨɛɓŬůɖɠ (culpa post 

pactum perfectum/culpa post contractum finitum)
348

.  

 

3. ȰɜŬɟɝɖ əŬɘ ɚɐɝɖ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ Ůˊɑ ůɡɛɓɎůŮɤɜ ɛŮ ˊɚŮɘůŰɖɟɘŬůɛɧ 

a) ȼ ɟɨɗɛɘůɖ Űɖɠ ȷȾ 199 

73. ȽŭɘŬɑŰŮɟɖ ůɖɛŬůɑŬ ˊŬɟɞɡůɘɎɕŮɘ ɖ ɏɜŬɟɝɖ əŬɘ ɚɐɝɖ Űɞɡ ůŰŬŭɑɞɡ Űɤɜ 

ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ ůŰɖɜ ˊŮɟɑˊŰɤůɖ Űɤɜ ůɡɛɓɎůŮɤɜ ˊɞɡ əŬŰŬɟŰɑɕɞɜŰŬɘ ɛŮ 

ˊɚŮɘůŰɖɟɘŬůɛɧ əŬŰɎ Űɖɜ ȷȾ 199
349

. ȺˊŮɘŭɐ ɞɘ ɘŭɘŬɘŰŮɟɧŰɖŰŮɠ Űɤɜ Ůɜ ɚɧɔɤ 

ůɡɛɓɎůŮɤɜ ŭŮɜ ɎˊŰɞɜŰŬɘ Ŭˊɚɩɠ Űɤɜ ɕɖŰɖɛɎŰɤɜ ɏɜŬɟɝɖɠ əŬɘ ɚɐɝɖɠ Űɤɜ 

ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ, ŬɚɚɎ ˊŮɟŬɘŰɏɟɤ əŬɘ Űɤɜ ˊɟɞůɡɛɓŬŰɘəɩɜ Ůɜ ɔɏɜŮɘ ůɢɏůŮɤɜ Űɤɜ 

ůɡɛɛŮŰŮɢɧɜŰɤɜ ůŰɞɜ ŭɘŬɔɤɜɘůɛɧ, əŬɗɩɠ əŬɘ Űɖɠ ůəɘŬɔɟɎűɖůɖɠ Űɖɠ əŬəɧˊɘůŰɖɠ əŬɘ 

ŬɜŰɘůɡɜŬɚɚŬəŰɘəɐɠ ůɡɛˊŮɟɘűɞɟɎɠ əŬŰɎ Űɖɜ Ůɝɏɚɘɝɖ Űɖɠ ŭɘŬŭɘəŬůɑŬɠ, əɟɑɜŮŰŬɘ 

ŬɜŬɔəŬɑŬ ɖ ůɡɜɞɚɘəɐ ŮɝɏŰŬůɖ Űɞɡ ˊɟɞɓɚɐɛŬŰɞɠ ůŰɘɠ ŮˊɧɛŮɜŮɠ ɔɟŬɛɛɏɠ.  

 

74. ɆɨɛűɤɜŬ ɛŮ Űɘɠ ŮɜŭɞŰɘəɞɨ ŭɘəŬɑɞɡ ŭɘŬŰɎɝŮɘɠ Űɞɡ Ɏɟɗɟɞɡ ȷȾ 199
350
, ůŰɖɜ 

ˊŮɟɑˊŰɤůɖ Űɞɡ ˊɚŮɘůŰɖɟɘŬůɛɞɨ, ɖ ůɨɛɓŬůɖ ɞɚɞəɚɖɟɩɜŮŰŬɘ ɛŮ Űɖɜ əŬŰŬəɨɟɤůɖ, ɞ ŭŮ 

ɡˊŮɟɗŮɛŬŰɘůŰɐɠ ŭŮůɛŮɨŮŰŬɘ ɔɘŬ Űɖɜ ɡˊɞɓɚɖɗŮɑůŬ Ůə ɛɏɟɞɡɠ Űɞɡ ˊɟɞůűɞɟɎ, ŮɤůɧŰɞɡ 

ŭɞɗŮɑ əŬɚɨŰŮɟɖ ˊɟɞůűɞɟɎ ɐ ɛŬŰŬɘɤɗŮɑ ɖ əŬŰŬəɨɟɤůɖ. Ⱥə Űɤɜ ŬɜɤŰɏɟɤ, ůɡɜɎɔŮŰŬɘ 

ɧŰɘ Ůˊɑ ůɡɛɓɎůŮɤɜ ˊɞɡ əŬŰŬɟŰɑɕɞɜŰŬɘ ɛŮ ˊɚŮɘůŰɖɟɘŬůɛɧ, ɖ ŭɘŬəɐɟɡɝɖ ɔɘŬ Űɖ 

ŭɘŮɜɏɟɔŮɘŬ ˊɚŮɘɞŭɞŰɘəɞɨ ɐ ɛŮɘɞŭɞŰɘəɞɨ ŭɘŬɔɤɜɘůɛɞɨ, ůɡɜɘůŰɎ ˊɟɧůəɚɖůɖ ˊɟɞɠ Űɞ 

əɞɘɜɧ ˊɟɞɠ ɡˊɞɓɞɚɐ ˊɟɞŰɎůŮɤɜ, Ůɜɩ ɞɘ ˊɟɞůűɞɟɏɠ Űɤɜ ɛŮɟɩɜ ŬɝɘɞɚɞɔɞɨɜŰŬɘ ɤɠ 

ˊɟɞŰɎůŮɘɠ əŬŰɎ Űɖɜ ȷȾ 185
351

. ȼ əŬŰɎɟŰɘůɖ Űɖɠ ůɨɛɓŬůɖɠ ɞɚɞəɚɖɟɩɜŮŰŬɘ ɛŮ Űɖɜ 

əŬŰŬəɨɟɤůɖ, ɖ ɞˊɞɑŬ ůɡɜɘůŰɎ əŬŰô Ɏɟɗɟɞ ȷȾ 189 Ŭˊɞŭɞɢɐ Űɖɠ ˊɟɞůűɞɟɎɠ ï 

ˊɟɧŰŬůɖɠ Űɞɡ ɡˊŮɟɗŮɛŬŰɘůŰɐ
352
. ȼ ˊɟɧŰŬůɖ ï ˊɟɞůűɞɟɎ Űɞɡ ɡˊŮɟɗŮɛŬŰɘůŰɐ, ŮɑɜŬɘ 

                                                
347 ȾŬɟɎůɖɠ ůŮ ũŮɤɟɔɘɎŭɖ ï ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ2 Ɏɟɗɟ. 197-198 Ŭɟ. 7 
348 ɀŮŰŬɝɨ Ɏɚɚɤɜ ɀˊŬɟɛˊŬɚɘɎɠ, ȼ əŬŰɎ ŰŬ ɎɟɗɟŬ 197 əŬɘ 198 Ůɡɗɨɜɖ Ůə Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ, 
Ɂɞȸ 1974, ů. 737 IĿ Ɂɘəɧˊɞɡɚɞɠ ȸ., ɁɞɛɞɚɞɔɘŬəɐ ŮűŬɟɛɞɔɐ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ, ů. 55 
349

 ũɘŬ Űɖɜ ŮɟɛɖɜŮɡŰɘəɐ ˊɟɞůɏɔɔɘůɖ Űɖɠ ŭɘɎŰŬɝɖɠ ɓɚ. ɛŮŰŬɝɨ Ɏɚɚɤɜ ũŮɤɔɘɎŭɖɠ, Ä33, ů. 488 Ůˊ.Ŀ 

ȾŬɟɎůɖɠ ůŮ ũŮɤɟɔɘɎŭɖ ï ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ Ɏɟɗɟ. 199Ŀ ȿɏəəŬɠ ůŮ ɆȺȷȾ Ɏɟɗɟ. 199Ŀ ɅɎɛɛɞɠ, ȺɟɛȷȾ 

Ɏɟɗɟ. 199 
350 ũɘŬ Űɞɜ ŮɜŭɞŰɘəɧ ɢŬɟŬəŰɐɟŬ Űɤɜ ŭɘŬŰɎɝŮɤɜ ɓɚ. ȾŬɟɎůɖɠ ůŮ ũŮɤɟɔɘɎŭɖ ï ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ Ɏɟɗɟ. 

199 Ŭɟ. 4Ŀ ũŮɤɔɘɎŭɖɠ, Ä33, ů. 489Ŀ ȿɏəəŬɠ ůŮ ɆȺȷȾ Ɏɟɗɟ. 199 Ŭɟ. 3Ŀ ɄŬˊŬůŰŮɟɑɞɡ ȹ./ȾɚŬɓŬɜɑŭɞɡ ȹ., 

Ä37, Ŭɟ. 8Ŀ ũɘŬ çŮɟɛɖɜŮɡŰɘəɧ əŬɜɧɜŬè əɎɜŮɘ ɚɧɔɞ ɞ ɀˊŬɚɐɠ, Ä84. 
351 ȾŬɟɎůɖɠ ůŮ ũŮɤɟɔɘɎŭɖ ï ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ Ɏɟɗɟ. 199 Ŭɟ. 2Ŀ ȿɏəəŬɠ ůŮ ɆȺȷȾ Ɏɟɗɟ. 199 Ŭɟ. 4Ŀ 

ũŮɤɟɔɘɎŭɖɠ, Ä33, ů. 488-489Ŀ ȿŬŭɎɠ, ɇɧɛ. ȽȽ, Ä38, Ŭɟ. 60Ŀ ɄŬˊŬůŰŮɟɑɞɡ ȹ./ȾɚŬɓŬɜɑŭɞɡ ȹ., Ä37, Ŭɟ. 5Ŀ 

ũŮɤɟɔɘɎŭɖɠ/ɄŬɡɚɧˊɞɡɚɞɠ, ɇɞ ˊɟɞůɡɛɓŬŰɘəɧ ˊŰŬɑůɛŬ ůŰɘɠ ŭɘɞɘəɖŰɘəɏɠ ůɡɛɓɎůŮɘɠ (ɔɜɛŭ.), Ɂɞȸ 1987, 

ů. 701 Ůˊ.=ɄŬɡɚɧˊɞɡɚɞɠ Ʉ., ȼ ɆɨɛɓŬůɖ ȺəŰɏɚŮůɖɠ ȹɖɛɞůɑɞɡ Ȱɟɔɞɡ, ȯɟɗɟŬ əŬɘ ũɜɤɛɞŭɞŰɐůŮɘɠ, 

1997, ů. 287 Ůˊ.Ŀ ũɏɟɞɜŰŬɠ, ȹɑəŬɘɞ ŭɖɛɞůɑɤɜ ɏɟɔɤɜ2, ů. 540Ŀ ȷˊɧ Űɖ ɜɞɛɞɚɞɔɑŬ ɓɚ. ɘŭɑɤɠ ɃɚȷɄ 
806/1973, Ɂɞȸ 22. 320Ŀ ȷɄ 994/2004, ɉɟȽȹ 2005. 24= ȺȺɛˊȹ 2005. 520=ȹȺȺ 2005. 315=ȹ 2005. 

592Ŀ ȷɄ 1292/2010, Ɂɞȸ 2011. 281=Ⱥɚɚȹɜɖ 2011. 1008Ŀ ȷɄ 307/2009 ɁɃɀɃɆĿ ȷɄ 1955/2009, 

ɉɟȽȹ 2010. 603=Ɂɞȸ 2010. 1688Ŀ ɃɚȷɄ 37/2005, Ⱥɚɚȹɜɖ 2005. 1040Ŀ ȷɄ 334/2015 ɁɃɀɃɆ 
352 ȾŬɟɎůɖɠ ůŮ ũŮɤɟɔɘɎŭɖ ï ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ Ɏɟɗɟ. 199 Ŭɟ. 2Ŀ ȿɏəəŬɠ ůŮ ɆȺȷȾ Ɏɟɗɟ. 199 Ŭɟ. 4Ŀ  

ũŮɤɟɔɘɎŭɖɠ/ɄŬɡɚɧˊɞɡɚɞɠ, ɇɞ ˊɟɞůɡɛɓŬŰɘəɧ ˊŰŬɑůɛŬ ůŰɘɠ ŭɘɞɘəɖŰɘəɏɠ ůɡɛɓɎůŮɘɠ (ɔɜɛŭ.), Ɂɞȸ 1987, 

ů. 701 Ůˊ.=ɄŬɡɚɧˊɞɡɚɞɠ Ʉ., ȼ ɆɨɛɓŬůɖ ȺəŰɏɚŮůɖɠ ȹɖɛɞůɑɞɡ Ȱɟɔɞɡ, ȯɟɗɟŬ əŬɘ ũɜɤɛɞŭɞŰɐůŮɘɠ, 
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ŭŮůɛŮɡŰɘəɐ, Ůűɧůɞɜ ŭŮɜ ŭɞɗŮɑ əŬɚɨŰŮɟɖ ˊɟɞůűɞɟɎ ɐ ɛŬŰŬɘɤɗŮɑ ɖ əŬŰŬəɨɟɤůɖ. 

ȷɜŰɑɗŮŰŬ, ɖ ˊɟɧŰŬůɖ ŭŮɜ ŮɑɜŬɘ ŭŮůɛŮɡŰɘəɐ ɔɘŬ Űɞɜ ˊɟɞəɖɟɨɝŬɜŰŬ Űɞɜ ˊɚŮɘůŰɖɟɘŬůɛɧ, 

ɞ ɞˊɞɑɞɠ ŭɨɜŬŰŬɘ ɜŬ Űɖɜ ŬˊɞəɟɞɨůŮɘ əŬɘ ɜŬ ɛŬŰŬɘɩůŮɘ Űɖɜ əŬŰŬəɨɟɤůɖ
353

.  

 

ɓ) ȼ ɏɜŬɟɝɖ əŬɘ ɚɐɝɖ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ 

75. ũɑɜŮŰŬɘ ŭŮəŰɧ ɧŰɘ Űɞ ůŰɎŭɘɞ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ ůŰɖɜ ˊŮɟɑˊŰɤůɖ ůɨɜŬɣɖɠ 

ůɨɛɓŬůɖɠ ɛŮ ˊɚŮɘůŰɖɟɘŬůɛɧ ç[é] əŬɚɨˊŰŮɘ Űɖ ůɡɜŬɚɚŬəŰɘəɐ ŮˊŬűɐ ˊɞɡ ŬɟɢɑɕŮɘ ɛŮ Űɖɜ 

ɏəŭɞůɖ Űɖɠ ŭɘŬəɐɟɡɝɖɠ Űɖɠ ŭɖɛɞˊɟŬůɑŬɠ əŬɘ ŰŮɚŮɘɩɜŮɘ ɛŮ Űɖɜ əŬŰɎ Űɞɡɠ ɧɟɞɡɠ Űɞɡ 

ɜɧɛɞɡ əŬŰɎɟŰɘůɖ Űɖɠ ůɨɛɓŬůɖɠ, ɖ ɞˊɞɑŬ ŮˊɏɟɢŮŰŬɘ ŮɑŰŮ ɛŮ ɛɧɜɖ Űɖɜ əŬŰŬəɨɟɤůɖ ŮɑŰŮ ɛŮ 

Űɖɜ ŮˊŬəɧɚɞɡɗɖ ŬɡŰɐɠ ŭɘŬŰɨˊɤůɖ ˊɞɡ Űɡɢɧɜ ŬˊŬɘŰŮɑ ɞ ɜɧɛɞɠ ɐ ɖ ŭɘŬəɐɟɡɝɖ Űɞɡ 

ˊɚŮɘůŰɖɟɘŬůɛɞɨ (Ɏɟɗɟɞ 199 Ůŭ. Ŭô ȷȾ)
354
è. ɆɡɜŮˊɩɠ, Űɞ ůŰɎŭɘɞ Űɤɜ 

ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ, ŬɟɢɑɕŮɘ ɛŮ Űɖɜ ɏəŭɞůɖ Űɖɠ ŭɘŬəɐɟɡɝɖɠ əŬɘ əŬŰŬɚŬɛɓɎɜŮɘ ɧɚŬ ŰŬ 

ůŰɎŭɘŬ Űɖɠ ůɡɜŬɚɚŬəŰɘəɐɠ ŮˊŬűɐɠ Űɤɜ ůɡɛɛŮŰŮɢɧɜŰɤɜ, ɐŰɞɘ ɧɚŬ ŰŬ ůŰɎŭɘŬ Űɖɠ 

ŭɖɛɞˊɟŬůɑŬɠ, Ŭˊɧ Űɖɜ ɏəŭɞůɖ Űɖɠ ŭɘŬəɐɟɡɝɖɠ ɏɤɠ Űɖɜ əŬŰŬəɨɟɤůɖ.  

 

ɔ) H əŬəɧˊɘůŰɖ əŬɘ ŬɜŰɘůɡɜŬɚɚŬəŰɘəɐ ůɡɛˊŮɟɘűɞɟɎ əŬŰɎ Űɖɜ Ůɝɏɚɘɝɖ Űɞɡ 

ŭɘŬɔɤɜɘůɛɞɨ 

76. ɆɨɛűɤɜŬ ɛŮ Űɖɜ ŬŮɟɞˊŬɔɑŰɘəɖ ɜɞɛɞɚɞɔɑŬ
355

, Ůűɧůɞɜ ɞ ́ɟɞəɖɟɨɝŬɠ Űɞɜ 

ŭɘŬɔɤɜɘůɛɧ ŭŮůɛŮɨŮŰŬɘ, ɛɧɜɞ ɛŮŰɎ Ŭˊɧ Űɖɜ əŬŰŬəɨɟɤůɖ, ŮəŰɧɠ Ŭɜ ůɡɜɎɔŮŰŬɘ əɎŰɘ 

Ɏɚɚɞ Ŭˊɧ Űɖɜ ˊɟɞəɐɟɡɝɖ Űɖɠ ŭɖɛɞˊɟŬůɑŬɠ, ŮəŮɑɜɞɠ ˊɞɡ ˊɟɞəɖɟɨůůŮɘ, ŮɑɜŬɘ 

ŮɚŮɨɗŮɟɞɠ ɜŬ ŬɟɜɖɗŮɑ Űɖɜ ˊɟɞůűɞɟɎ, ɏůŰɤ əŬɘ Ŭɜ ŬɡŰɐ ˊɚɖɟɞɑ Űɞɡɠ ŬˊŬɘŰɞɨɛŮɜɞɡɠ 

ɧɟɞɡɠ, ɡˊɏɢɤɜ ŮɜŭŮɢɞɛɏɜɤɠ, əŬŰɎ Űɘɠ ŭɘŬŰɎɝŮɘɠ Űɤɜ Ɏɟɗɟɤɜ 197 əŬɘ 198 Űɞɡ ȷ.Ⱦ., 

Ůɡɗɨɜɖ Ŭˊɧ Űɘɠ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ
356

. ɋůŰɧůɞ,  ɖ əɐɟɡɝɖ Ɏɔɞɜɖɠ Űɖɠ ŭɖɛɞˊɟŬůɑŬɠ Ůə 

ɛɏɟɞɡɠ ŮəŮɑɜɞɡ ˊɞɡ ŭɖɛɞˊɟŬŰŰŮɑ əŬɘ ɖ ɛŬŰŬɑɤůɖ Űɖɠ əŬŰŬəɨɟɤůɖɠ, ɏůŰɤ əŬɘ Ŭɜ ŭŮɜ 

ɡˊɎɟɢŮɘ ůŰɖɜ ŭɘŬəɐɟɡɝɖ ůɢŮŰɘəɐ ŮˊɘűɨɚŬɝɖ, əŬɘ ɖ Ůɜ ůɡɜŮɢŮɑŬ əŬŰŬɟŰɑůɖ Űɖɠ 

ůɨɛɓŬůɖɠ ɛŮ ŰɟɑŰɞ, ˊɞɡ ŭŮɜ ŮɑɢŮ ůɡɛɛŮŰɎůɢŮɘ ůŰɖ ŭɖɛɞˊɟŬůɑŬ, ŭŮ ůɡɜɘůŰɎ əŬŰô 

Ŭɟɢɐɜ ˊɟɎɝɖ ŬɜŰɑɗŮŰɖ ůŰɖɜ əŬɚɐ ˊɑůŰɖ əŬɘ ŰŬ ůɡɜŬɚɚŬəŰɘəɎ ɐɗɖ, ɘŭɟɨɞɡůŬ 

ˊɟɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ, ŮəŰɧɠ Ŭɜ ɡˊɎɟɢŮɘ ŬɜŰɑɗŮŰɞɠ ɧɟɞɠ ůŰɖɜ ŭɘŬəɐɟɡɝɖ. ɇɞɨŰɞ 

əŬɗɧůɞɜ ɖ ŭɘŬəɐɟɡɝɖ ŭŮɜ ŬˊɞŰŮɚŮɑ, əŬŰɎ Űɖɜ ůŬűɐ ɏɜɜɞɘŬ Űɖɠ ŭɘɎŰŬɝɖɠ Űɞɡ Ɏɟɗɟɞɡ 

                                                                                                                                       
1997, ů. 294Ŀ  ũɏɟɞɜŰŬɠ, ȹɑəŬɘɞ ŭɖɛɞůɑɤɜ ɏɟɔɤɜ2, ů. 540Ŀ ũŬɕɐɠ, ũɜɤɛɞŭɞŰɐůŮɘɠ (1956-1964), ů. 262-

263, 313 
353 ȾŬɟɎůɖɠ ůŮ ũŮɤɟɔɘɎŭɖ ï ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ Ɏɟɗɟ. 199 Ŭɟ. 2Ŀ ȿɏəəŬɠ ůŮ ɆȺȷȾ Ɏɟɗɟ. 199 Ŭɟ. 4 
354 ɃɚȷɄ 806/1973, Ɂɞȸ 22. 320 əŬɘ ɏəŰɞŰŮ ˊɎɔɘŬ ɜɞɛɞɚɞɔɑŬ ɓɚ. ŮɜŭŮɘəŰ. ȷɄ 334/2015 ɁɃɀɃɆĿ ȷɄ 

1127/1986, Ɂɞȸ 1987. 894Ŀ ȷɄ 994/2004, ɉɟȽȹ 2005. 24= ȺȺɛˊȹ 2005. 520=ȹȺȺ 2005. 315= ȹ 

2005. 592Ŀ ȷɄ 1292/2010, Ɂɞȸ 2011. 281=Ⱥɚɚȹɜɖ 2011. 1008Ŀ ȷɄ 307/2009 ɁɃɀɃɆĿ ȷɄ 

1955/2009, ɉɟȽȹ 2010. 603=Ɂɞȸ 2010. 1688Ŀ ɃɚȷɄ 37/2005, Ⱥɚɚȹɜɖ 2005. 1040Ŀ ȸɚ. Ůˊɑůɖɠ  

ȷůˊɟɞɔɏɟŬəŬɠ ï ũɟɑɓŬɠ, ů. 266 Ůˊ.Ŀ ɄŬˊŬůŰŮɟɑɞɡ ȹ./ȾɚŬɓŬɜɑŭɞɡ ȹ., Ä 26, ů. 148 ad finemĿ ȿŬŭɎɠ, 

ɇɧɛ. ȽȽ, Ä36, ů. 223Ŀ ũŮɤɟɔɘɎŭɖɠ, Ä33, ů. 489Ŀ ȿɏəəŬɠ ůŮ ɆȺȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 15Ŀ 

ũŮɤɟɔɘɎŭɖɠ/ɄŬɡɚɧˊɞɡɚɞɠ, ɇɞ ˊɟɞůɡɛɓŬŰɘəɧ ˊŰŬɑůɛŬ ůŰɘɠ ŭɘɞɘəɖŰɘəɏɠ ůɡɛɓɎůŮɘɠ (ɔɜɛŭ.), Ɂɞȸ 1987, 
ů. 701 Ůˊ.=ɄŬɡɚɧˊɞɡɚɞɠ Ʉ., ȼ ɆɨɛɓŬůɖ ȺəŰɏɚŮůɖɠ ȹɖɛɞůɑɞɡ Ȱɟɔɞɡ, ȯɟɗɟŬ əŬɘ ũɜɤɛɞŭɞŰɐůŮɘɠ, 

1997, ů. 294Ŀ  ũɏɟɞɜŰŬɠ, ȹɑəŬɘɞ ŭɖɛɞůɑɤɜ ɏɟɔɤɜ2, ů. 542 
355 ȸɚ. ůɢŮŰ. Űɖɜ ˊŬɟŬˊɎɜɤ ɜɞɛɞɚɞɔɑŬ əŬɘ ɘŭɑɤɠ ɃɚȷɄ 37/2005, Ⱥɚɚȹɜɖ 2005. 1040 
356 ȸɚ. Ůˊɑůɖɠ ȾŬɟɎůɖɠ ůŮ ũŮɟɔɘɎŭɖ ï ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ Ɏɟɗɟ. 199 Ŭɟ. 2 əŬɘ Űɖɜ ŮəŮɑ ˊŬɚŬɘɧŰŮɟɖ 

ɜɞɛɞɚɞɔɑŬĿ ɀˊŬɚɐɠ, Ä84, ů. 230Ŀ ȿŬŭɎɠ, ɇɧɛ. ȽȽ, Ä39, ů. 352 əŬɘ Űɖɜ ŮəŮɑ ůɖɛ. 90 ɛŮ ˊŮɟŬɘŰɏɟɤ 

ɜɞɛɞɚɞɔɘŬəɏɠ ˊŬɟŬˊɞɛˊɏɠ. 
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199 ȷȾ, ˊɟɧŰŬůɖ ɔɘŬ Űɖɜ əŬŰɎɟŰɘůɖ ůɨɛɓŬůɖɠ, Ŭűɞɨ ˊɟɧŰŬůɖ ŬˊɞŰŮɚŮɑ ɛɧɜɞɜ ɖ 

ˊɟɞůűɞɟɎ ŮəŮɑɜɞɡ ˊɞɡ ůɡɛɛŮŰɏɢŮɘ ůŰɖ ŭɖɛɞˊɟŬůɑŬ
357

.  

 

77. ȷɜŰɑɗŮŰŬ, Űɡɢɧɜ ŭɘŬəɞˊɐ Űɖɠ ŭɖɛɞˊɟŬůɑŬɠ əŬɘ əŬŰɎɟŰɘůɖ Űɖɠ ůɨɛɓŬůɖɠ ɛŮ ŰɟɑŰɞ 

ˊɟɧůɤˊɞ ˊɞɡ ŭŮɜ ůɡɛɛŮŰŮɑɢŮ ůŮ ŬɡŰɐ, ˊŬɟɎ Űɘɠ ŭɘŬɓŮɓŬɘɩůŮɘɠ ŮəŮɑɜɞɡ ˊɞɡ 

ˊɟɞəɖɟɨůůŮɘ ˊɟɞɠ Űɞɜ ɡˊŮɟɗŮɛŬŰɘůŰɐ, ɧŰɘ ɖ əŬŰŬəɨɟɤůɖ ɡˊɏɟ ŬɡŰɞɨ ŮɑɜŬɘ ɓɏɓŬɘɖ 

əŬɘ ɖ əŬŰɎɟŰɘůɖ Űɖɠ ůɨɛɓŬůɖɠ ɛŬɕɑ Űɞɡ ŮɝŬůűŬɚɘůɛɏɜɖ, ůɡɜɘůŰɎ ůɡɛˊŮɟɘűɞɟɎ 

ŬɜŰɑɗŮŰɖ ɛŮ Űɖɜ əŬɚɐ ˊɑůŰɖ əŬɘ ŰŬ ůɡɜŬɚɚŬəŰɘəɎ ɐɗɖ əŬɘ ŭɖɛɘɞɡɟɔŮɑ ɡˊɞɢɟɏɤůɖ 

ˊɟɞɠ Ŭɜɧɟɗɤůɖ Űɖɠ ɕɖɛɑŬɠ, ɚɧɔɤ Űɖɠ ɡˊŬɑŰɘŬɠ ŭɖɛɘɞɡɟɔɑŬɠ ŬɜŰɑůŰɞɘɢɖɠ ˊŮˊɞɑɗɖůɖɠ 

ůŰɞɜ ɡˊŮɟɗŮɛŬŰɘůŰɐ ɔɘŬ Űɖɜ əŬŰɎɟŰɘůɖ Űɖɠ ůɨɛɓŬůɖɠ ɛŬɕɑ Űɞɡ. ɋůŰɧůɞ, ůŰɖɜ 

ˊŮɟɑˊŰɤůɖ ŬɡŰɐ, ŭŬˊɎɜŮɠ əŬɘ ɏɝɞŭŬ, ůŰŬ ɞˊɞɑŬ ɡˊɞɓɚɐɗɖəŮ ɞ ˊɚŮɘɞŭɧŰɖɠ ɐ 

ɛŮɘɞŭɧŰɖɠ ɔɘŬ Űɖɜ ˊɟɞŮŰɞɘɛŬůɑŬ əŬɘ ɡˊɞɓɞɚɐ Űɖɠ ˊɟɞůűɞɟɎɠ ï ˊɟɧŰŬůɖɠ, ŭŮɜ 

ŬˊɞəŬɗɑůŰŬɜŰŬɘ ɤɠ ŬɟɜɖŰɘəɧ ŭɘŬűɏɟɞɜ, ɛŮ Űɖ ɓŬůɘəɐ ůəɏɣɖ ɧŰɘ ŬˊɞŰŮɚɞɨůŬɜ 

ŬɜŬɔəŬɑŬ ůɡɜɗɐəɖ ɔɘŬ Űɖ ůɡɛɛŮŰɞɢɐ ůŰɖ ŭɖɛɞˊɟŬůɑŬ əŬɘ ɗŬ ɚɎɛɓŬɜŬɜ ɢɩɟŬ, ŬəɧɛŬ 

əɘ Ŭɜ ŮɝɏɚŮɘˊŮ ɖ ɕɖɛɘɞɔɧɜɞɠ ůɡɛˊŮɟɘűɞɟɎ. ɄɟɞɢɤɟɩɜŰŬɠ ɏŰɘ ˊŮɟŬɘŰɏɟɤ, ɖ ɜɞɛɞɚɞɔɑŬ 

Űɞɡ ȷəɡɟɤŰɘəɞɨ
358
, ŮɝɞɛɞɘɩɜŮɘ ŰŬ Ůɜ ɚɧɔɤ ɏɝɞŭŬ ɛŮ ŮˊɘɢŮɘɟɖɛŬŰɘəɧ Ŭˊɚɩɠ əɑɜŭɡɜɞ 

(business loss), Űɞɜ ɞˊɞɑɞ əŬɘ ŬɜŬɚŬɛɓɎɜŮɘ əɎɗŮ ůɡɛɛŮŰɏɢɤɜ, ŮɜɧɣŮɘ Űɖɠ 

ŬɓŮɓŬɘɧŰɖŰŬɠ ɤɠ ˊɟɞɠ Űɖɜ əŬŰŬəɨɟɤůɖ ɐ ɛɖ ůŮ ŬɡŰɧɜ, ŭŮŭɞɛɏɜɖɠ Űɖɠ ůɡɛɛŮŰɞɢɐɠ 

əŬɘ Ɏɚɚɤɜ ɡˊɞɣɖűɑɤɜ ůŰɖ ŭɖɛɞˊɟŬůɑŬ
359
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ŭ) ɄɞɚɡɛŮɟŮɑɠ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ ɐ ɑŭɟɡůɖ ŬŭɘəɞˊɟŬəŰɘəɩɜ ŬɝɘɩůŮɤɜ; 

78. ɆɨɛűɤɜŬ ɛŮ Űɖɜ ɡˊɞůŰɖɟɘɕɧɛŮɜɖ ůŰɖ ɗŮɤɟɑŬ Ɏˊɞɣɖ
360
, ɖ ˊɟɞəɐɟɡɝɖ əŬɘ ɖ 

ůɡɛɛŮŰɞɢɐ ůŰɞɜ ŭɘŬɔɤɜɘůɛɧ, ůɡɜŮˊɎɔɞɜŰŬɘ Űɖɜ ɏɜŬɟɝɖ Űɞɡ ůŰŬŭɑɞɡ Űɤɜ 

ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ, ˊŬɟɎɚɚɖɚŬ ɧɛɤɠ ŮˊɘɓɎɚɚɞɡɜ Űɘɠ ˊɟɞůɡɛɓŬŰɘəɏɠ ɡˊɞɢɟŮɩůŮɘɠ 

Űɞɡ Ɏɟɗɟɞɡ 197, ɧɢɘ ɛɧɜɞ ɛŮŰŬɝɨ ɗŮɛŬŰɘůŰɐ əŬɘ ˊɟɞəɖɟɨɝŬɜŰɞɠ Űɞɜ ŭɘŬɔɤɜɘůɛɧ, 

ŬɚɚɎ əŬɘ ɛŮŰŬɝɨ əɎɗŮ ůɡɛɛŮŰɧɢɞɜŰɞɠ. ɉŬɟŬəŰɖɟɘůŰɘəɎ ůɖɛŮɘɩɜŮɘ ɞ ũŮɤɟɔɘɎŭɖɠ ɧŰɘ 

ç[é] ɖ ˊɟɞəŮɑɛŮɜɖ ˊŮɟɑˊŰɤůɖ ŭɘŬűɏɟŮɘ Ŭˊɧ Űɘɠ ůɡɜɐɗŮɘɠ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ ůŰɞ ɧŰɘ 

ůɡɜɐɗɤɠ ŭɖɛɘɞɡɟɔŮɑ ɛɑŬ ɘŭɘŬɑŰŮɟɖ ˊɞɚɡɛŮɟɐ ůɢɏůɖ. ȾɎɗŮ ɛɏɟɞɠ ɡˊɏɢŮɘ Űɘɠ ɡˊɞɢɟŮɩůŮɘɠ 

Űɤɜ ȷȾ 197 ï 198 ɧɢɘ ɛɧɜɞ ŬˊɏɜŬɜŰɘ ůŰɞɜ ɡˊɞɣɐűɘɞ ŬɜŰɘůɡɛɓŬɚɚɧɛŮɜɧ Űɞɡ ŬɚɚɎ əŬɘ 

ŬˊɏɜŬɜŰɘ ůŮ əɎɗŮ Ɏɚɚɞɜ ůɡɛɛŮŰɏɢɞɜŰŬ ůŰɞɜ ŭɘŬɔɤɜɘůɛɧ
361
è. ȼ ɗɏůɖ ŬɡŰɐ ɗŬ ˊɟɏˊŮɘ ɜŬ 
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2001.300 
358 ȸɚ. ůɢŮŰ. ɃɚȷɄ 37/2005, Ⱥɚɚȹɜɖ 2005. 1040 ç[é]ŭŮɜ ůɡɜŭɏŮŰŬɘ ŬɘŰɘɤŭɩɠ ɖ ˊɟɞůɓŬɚɚɧɛŮɜɖ ɕɖɛɑŬ, 

ˊɞɡ ůɡɜɑůŰŬŰŬɘ ůŰɘɠ ŭŬˊɎɜŮɠ əŬɘ ŰŬ ɏɝɞŭŬ, ůŰŬ ɞˊɞɑŬ ŬɡŰɧɠ ɡˊɞɓɚɐɗɖəŮ  ɔɘŬ Űɖɜ ˊɟɞŮŰɞɘɛŬůɑŬ əŬɘ 

ɡˊɞɓɞɚɐ Űɖɠ ˊɟɞůűɞɟɎɠ (ˊɟɞŰɎůŮɤɠ), Ŭűɞɨ ŬɡŰɏɠ, ŬˊɞŰŮɚɞɨůŮɠ ŬɜŬɔəŬɑŬ ůɡɜɗɐəɖ ɔɘŬ Űɖ ůɡɛɛŮŰɞɢɐ ůŰɖ 

ŭɖɛɞˊɟŬůɑŬ, ɗŬ ŮˊɟŬɔɛŬŰɞˊɞɘɞɨɜŰɞ ůŮ əɎɗŮ ˊŮɟɑˊŰɤůɖ, ŭɖɚɞɜɧŰɘ əŬɘ Ŭɜ ŭŮɜ ŮɚɎɛɓŬɜŮ ɢɩɟŬ ɖ 

ɕɖɛɘɞɔɧɜɞɠ ůɡɛˊŮɟɘűɞɟɎ. Ƀɘ ŭŬˊɎɜŮɠ ŬɡŰɏɠ ůɡɜŭɏɞɜŰŬɘ ŬˊɞəɚŮɘůŰɘəɎ ɛŮ Űɞɜ ŮˊɘɢŮɘɟɖɛŬŰɘəɧ əɑɜŭɡɜɞ Űɞɡ 

ˊɟɞŰŮɑɜɞɜŰɞɠ, ɞ ɞˊɞɑɞɠ ɛŮŰɏɢŮɘ ůŰɖ ŭɖɛɞˊɟŬůɑŬ ɢɤɟɑɠ, əŬŰɎ Űɞ ɜɧɛɞ, ɜŬ ŮɑɜŬɘ ɓɏɓŬɘɞɠ ɔɘŬ Űɖɜ 
əŬŰŬəɨɟɤůɖ ůŮ ŬɡŰɧɜ.èĿ ȷɄ 1292/2010, Ɂɞȸ 2011. 281=Ⱥɚɚȹɜɖ 2011. 1008 (ɧɛɞɘŬ ŭɘŬŰɨˊɤůɖ) 
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ŮˊɘŭɞəɘɛŬůŰŮɑ, əŬɗɧůɞɜ ɖ ůɡɜŬɚɚŬəŰɘəɐ ŮˊŬűɐ Űɤɜ ůɡɛɛŮŰŮɢɧɜŰɤɜ əŬŰɎ Űɖ 

ŭɘŬŭɘəŬůɑŬ Űɞɡ ŭɘŬɔɤɜɘůɛɞɨ, ŬˊɞŰŮɚŮɑ ɚɧɔɞ ɑŭɟɡůɖɠ Ŭɡɝɖɛɏɜɤɜ ˊɟɞůɡɛɓŬŰɘəɩɜ 

ɡˊɞɢɟŮɩůŮɤɜ ɛŮŰŬɝɨ Űɞɡɠ, ŭɘəŬɘɞɚɞɔɩɜŰŬɠ Űɖɜ Űɡɢɧɜ ŬɜŬɕɐŰɖůɖ Ůɡɗɨɜɖɠ əŬŰɎ ŰŬ 

ɎɟɗɟŬ ȷȾ 197 ï 198 əŬɘ ɧɢɘ əŬŰɎ Űɘɠ ŬɡůŰɖɟɧŰŮɟŮɠ ˊɟɞɦˊɞɗɏůŮɘɠ Űɤɜ ȷȾ 914 əŬɘ 

919. ȼ ɗɏůɖ, ŮɜŰɞɨŰɞɘɠ, Űɖɠ ɜɞɛɞɚɞɔɑŬɠ ŬəɞɚɞɡɗŮɑ ŭɘŬűɞɟŮŰɘəɐ əŬŰŮɨɗɡɜůɖ. 

ɆɨɛűɤɜŬ ɛŮ Űɖɜ ɡˊô Ŭɟɘɗɛ. 307/2009 ŬˊɧűŬůɖ Űɞɡ ȷ2ô ɄɞɚɘŰɘəɞɨ ɇɛɐɛŬŰɞɠ Űɞɡ 

ȷɟŮɑɞɡ ɄɎɔɞɡ
362

 çɇŬ ŬɜɤŰɏɟɤ, ɧɛɤɠ, ŭŮɜ ɏɢɞɡɜ ŮűŬɟɛɞɔɐ, ɧŰŬɜ Ůˊɑ ˊɚŮɘɧɜɤɜ 

ŭɘŬɔɤɜɘɕɞɛɏɜɤɜ ɞ ɏɜŬɠ Ůɝ ŬɡŰɩɜ, ŮˊɘŭŮɘəɜɨɞɜŰŬɠ ˊŬɟɎɜɞɛɖ əŬɘ ɡˊŬɑŰɘŬ ůɡɛˊŮɟɘűɞɟɎ 

ɏɜŬɜŰɘ ŮŰɏɟɞɡ ŭɘŬɔɤɜɘɕɞɛɏɜɞɡ, ɛŬŰŬɘɩɜŮɘ Űɞ ŭɘŬɔɤɜɘůɛɧ Ůˊɑ ɕɖɛɑŬ Űɞɡ ŰŮɚŮɡŰŬɑɞɡ əŬɘ 

ˊɟɞɠ ɑŭɘɞɜ ɧűŮɚɞɠ, Ŭűɞɨ ɛŮŰŬɝɨ ŬɡŰɩɜ (ŭɘŬɔɤɜɘɕɞɛɏɜɤɜ) ŭŮɜ ɡˊɎɟɢŮɘ ůɢɏůɖ 

ŭɘŬˊɟŬɔɛɎŰŮɡůɖɠ, ɖ ɞˊɞɑŬ ŬˊɞŰŮɚŮɑ əŬŰɎ ŰŬ ŬɜŬűŮɟɧɛŮɜŬ ˊɟɞɦˊɧɗŮůɖ Űɖɠ 

ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ ˊɟɞɠ Ŭˊɞɕɖɛɑɤůɖ əŬŰɎ Űɘɠ ŭɘŬŰɎɝŮɘɠ Űɤɜ Ɏɟɗɟɤɜ 197 ï 198  

ȷ.Ⱦ.è. ɆŰɖɜ ˊŮɟɑˊŰɤůɖ ŬɡŰɐ, ůɨɛűɤɜŬ ɛŮ Űɖɜ ŬɜɤŰɏɟɤ ŬˊɧűŬůɖ ç[é] ɞ ɕɖɛɘɩůŬɠ 

ŮɡɗɨɜŮŰŬɘ, Ůűɧůɞɜ ůɡɜŰɟɏɢɞɡɜ ɞɘ ˊɟɞɠ ŰɞɨŰɞ ˊɟɞɦˊɞɗɏůŮɘɠ, əŬŰɎ Űɘɠ ˊŮɟɑ ŬŭɘəɞˊɟŬɝɘɩɜ 

ŭɘŬŰɎɝŮɘɠ, ɡˊɞɢɟŮɞɨɛŮɜɞɠ ůŮ ŬˊɞəŬŰɎůŰŬůɖ Űɖɠ, Ůə Űɖɠ ŬŭɘəɞˊɟŬəŰɘəɐɠ ůɡɛˊŮɟɘűɞɟɎɠ 

Űɞɡ, ɗŮŰɘəɐɠ əŬɘ ŬˊɞɗŮŰɘəɐɠ ɕɖɛɑŬɠ ˊɞɡ ɡˊɏůŰɖ ɞ ɕɖɛɘɤɗŮɑɠ əŬɘ ɖ ɞˊɞɑŬ ɗŬ ŬˊŮűŮɨɔŮŰɞ 

Ŭɜ ŭŮɜ ŮɚɎɛɓŬɜŮ ɢɩɟŬ Űɞ ɕɖɛɘɞɔɧɜɞ ɔŮɔɞɜɧɠè.  

 

ɓ) ȼ ˊŬɟɎɜɞɛɖ ůɡɛˊŮɟɘűɞɟɎ əŬŰɎ Űɞ ˊɟɞůɡɛɓŬŰɘəɧ ůŰɎŭɘɞ 

1. ȼ ŮˊɘɓŬɚɚɧɛŮɜɖ əŬŰô ȷȾ 197 ůɡɛˊŮɟɘűɞɟɎ əŬŰɎ Űɞ ůŰɎŭɘɞ Űɤɜ 

ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ 

79. Ƀ ŮɘůɖɔɖŰɐɠ Űɤɜ ŭɘŬŰɎɝŮɤɜ Űɤɜ Ɏɟɗɟɤɜ 197 əŬɘ 198 ȷȾ ũ. ɀŬɟɘŭɎəɖɠ, 

ŬˊɞɓɚɏˊɞɜŰŬɠ ůŰɖɜ əɎɚɡɣɖ, Ŭˊɧ Űɞ ˊɟŬɔɛŬŰɘəɧ Űɤɜ Ůɜ ɚɧɔɤ Ɏɟɗɟɤɜ, ɧɚɤɜ Űɤɜ 

ŭɡɜŬŰɩɜ ˊŮɟɘˊŰɩůŮɤɜ ˊɟɞůɡɛɓŬŰɘəɞɨ ˊŰŬɑůɛŬŰɞɠ ˊɞɡ ŭɨɜŬŰŬɘ ɜŬ ˊɟɞəɨɣɞɡɜ ůŰɞ 

ˊɚŬɑůɘɞ Űɖɠ ˊɞɚɡůɢɘŭɞɨɠ ůɡɜŬɚɚŬəŰɘəɐɠ ˊɟŬɔɛŬŰɘəɧŰɖŰŬɠ əŬɘ ůŰɖɜ ŮɜŰŮɨɗŮɜ 

çɖɗɘəɞˊɞɑɖůɖè Űɞɡ ˊɟɞůɡɛɓŬŰɘəɞɨ ůŰŬŭɑɞɡ ɛɏůɤ əŬɗɘɏɟɤůɖɠ ɞɟɘůɛɏɜɖɠ clausula 

generalis, ŬˊɏűɡɔŮ Űɧůɞ Űɖɜ ˊŮɟɘˊŰɤůɘɞɚɞɔɘəɐ ˊɟɞůɏɔɔɘůɖ ɧůɞ əŬɘ Űɖɜ ˊŬɟɎɗŮůɖ 

əɟɘŰɖɟɑɤɜ ŮɝŮɘŭɑəŮɡůɖɠ Űɖɠ Ůɜ ɚɧɔɤ ůɡɛˊŮɟɘűɞɟɎɠ. ȺɝɎɚɚɞɡ, ɖ ˊŬɟɎɗŮůɖ ɞɟɘůɛɩɜ 

əŬɘ ɖ ŮɝŮɘŭɑəŮɡůɖ ŬɧɟɘůŰɤɜ ɜɞɛɘəɩɜ Ůɜɜɞɘɩɜ, ŬˊɞŰŮɚŮɑ əŬŰŮɝɞɢɐɜ ɏɟɔɞ Űɖɠ 

ŮˊɘůŰɐɛɖɠ əŬɘ Űɖɠ ɜɞɛɞɚɞɔɘŬəɐɠ ŮűŬɟɛɞɔɐɠ Űɞɡ ŭɘəŬɑɞɡ. ȼ ȷȾ 197, ˊɟɞůŭɘɞɟɑɕŮɘ Űɞ 

ɔŮɜɘəɧ əɟɘŰɐɟɘɞ əŬɘ ɛɏŰɟɞ ůɡɛˊŮɟɘűɞɟɎɠ Űɤɜ ůɡɜŬɚɚŬůůɞɛɏɜɤɜ əŬŰɎ Űɞ 

ˊɟɞůɡɛɓŬŰɘəɧ ůŰɎŭɘɞ, ŬəɞɚɞɡɗɩɜŰŬɠ Űɞ ůɢŮŰɘəɧ ˊŬɟɎŭŮɘɔɛŬ Űɤɜ ˊŬɟŮɛűŮɟɞɨɠ 

ɚŮɘŰɞɡɟɔɑŬɠ ŭɘŬŰɎɝŮɤɜ Űɤɜ Ɏɟɗɟɤɜ 288 əŬɘ 281 ȷȾ: çȾŬŰɎ Űɘɠ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ ɔɘŬ 

Űɖ ůɨɜŬɣɖ ůɨɛɓŬůɖɠ, ŰŬ ɛɏɟɖ ɞűŮɑɚɞɡɜ ŬɛɞɘɓŬɑŬ ɜŬ ůɡɛˊŮɟɘűɏɟɞɜŰŬɘ ůɨɛűɤɜŬ ɛŮ Űɖɜ 

əŬɚɐ ˊɑůŰɖ əŬɘ ŰŬ ůɡɜŬɚɚŬəŰɘəɎ ɐɗɖè. 

 

80. ȼ ˊŬɟɎɜɞɛɖ ůɡɛˊŮɟɘűɞɟɎ Űɤɜ ůɡɜŬɚɚŬůůɞɛɏɜɤɜ ůɡɜɑůŰŬŰŬɘ ůŰɖɜ ŬɗɏŰɖůɖ Űɤɜ 

Ŭɟɢɩɜ ˊɞɡ əŬŰɎ Űɘɠ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ ŮˊɘɓɎɚɚɞɡɜ ɞɘ ŮˊɘŰŬɔɏɠ Űɖɠ əŬɚɐɠ ˊɑůŰɖɠ əŬɘ 

Űɤɜ ůɡɜŬɚɚŬəŰɘəɩɜ ɖɗɩɜ. ȾŬɘ ŮɑɜŬɘ ˊɟɞűŬɜɏɠ ɧŰɘ ɖ ŮɝŮɘŭɑəŮɡůɖ Űɤɜ Ŭɟɢɩɜ ŬɡŰɩɜ, 

ɚŬɛɓɎɜŮɘ ŬˊŬɟɏɔəɚɘŰŬ ɡˊɧɣɘɜ Űɞ ˊŮŭɑɞ ŮɛűɎɜɘůɖɠ Űɖɠ ˊŬɟɎɜɞɛɖɠ ůɡɛˊŮɟɘűɞɟɎɠ, Űɞ 

ɞˊɞɑɞ Ůɜ ˊɟɞəŮɘɛɏɜɤ ůɡɜɑůŰŬŰŬɘ ůŰɖ ůɡɜŬɚɚŬəŰɘəɐ ɕɩůŬ ˊɟŬɔɛŬŰɘəɧŰɖŰŬ. ɆɡɜŮˊɩɠ, 

ɤɠ əŬɚɐ ˊɑůŰɖ, ɜɞŮɑŰŬɘ Ůŭɩ ɖ ŬˊŬɘŰɞɨɛŮɜɖ ůŰɘɠ ůɡɜŬɚɚŬɔɏɠ ŮɜŰɘɛɧŰɖŰŬ əŬɘ ŮɡɗɨŰɖŰŬ 
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(ŬɜŰɘəŮɘɛŮɜɘəɐ/ůɡɜŬɚɚŬəŰɘəɐ əŬɚɐ ˊɑůŰɖ)
363

, Ůɜɩ ɤɠ ůɡɜŬɚɚŬəŰɘəɎ ɐɗɖ, ɞɘ 

ůɡɜɖɗɘůɛɏɜɞɘ ůŰɘɠ ůɡɜŬɚɚŬɔɏɠ Űɟɧˊɞɘ ŮɜɏɟɔŮɘŬɠ
364
. ɋɠ ˊɟɞɠ Űɖɜ ůɢɏůɖ ɛŮŰŬɝɨ Űɤɜ 

ˊŬɟŬˊɎɜɤ ŭɨɞ əɟɘŰɖɟɑɤɜ
365
, ɖ ˊŬɟŬŰŬəŰɘəɐ ůɨɜŭŮůɖ ˊɞɡ ɛŮŰŬɢŮɘɟɑɕŮŰŬɘ Űɞ 

ˊɟŬɔɛŬŰɘəɧ Űɖɠ ȷȾ 197 ŭŮɜ ůɡɜŮˊɎɔŮŰŬɘ ɏɚŮɔɢɞ Űɖɠ ůɡɛˊŮɟɘűɞɟɎɠ Űɤɜ ɛŮɟɩɜ əŬŰô 

ŬˊɞəɚŮɘůŰɘəɧŰɖŰŬ ůɨɛűɤɜŬ ɛŮ Űɞ əɟɘŰɐɟɘɞ ŬɡŰɧ. ȷɜŰɑɗŮŰŬ, Űɞ əɟɘŰɐɟɘɞ Űɤɜ 

ůɡɜŬɚɚŬəŰɘəɩɜ ɖɗɩɜ ŮˊɘůŰɟŬŰŮɨŮŰŬɘ Ŭˊɧ Űɞɜ ɜɞɛɞɗɏŰɖ əŬŰô ŬɜŰɘůŰɞɘɢɑŬ ˊɟɞɠ Űɘɠ 

ˊŮɟɘŰˊɩůŮɘɠ Űɤɜ Ɏɟɗɟɤɜ 200 əŬɘ 288 ȷȾ
366
, ɛŮ ůəɞˊɧ Űɞɜ ŮɔɔɨŰŮɟɞ ˊɟɞůŭɘɞɟɘůɛɧ 

Űɤɜ ŮˊɘŰŬɔɩɜ Űɖɠ əŬɚɐɠ ˊɑůŰɖɠ.  

 

2. ȼ ŮɝŮɘŭɑəŮɡůɖ Űɤɜ ŮˊɘŰŬɔɩɜ Űɖɠ əŬɚɧˊɘůŰɖɠ əŬɘ ůɨɛűɤɜɖɠ ɛŮ ŰŬ ůɡɜŬɚɚŬəŰɘəɎ 

ɐɗɖ ůɡɛˊŮɟɘűɞɟɎɠ 

81. Ƀɘ ŮˊɘŰŬɔɏɠ Űɖɠ əŬɚɐɠ ˊɑůŰɖɠ, ŬəɧɛŬ əŬɘ Ŭɜ ˊɟɞůŭɘɞɟɘůɗɞɨɜ ŮɔɔɨŰŮɟŬ ɡˊɧ Űɞ űɤɠ 

Űɤɜ ůɡɜŬɚɚŬəŰɘəɩɜ ɖɗɩɜ, ŬŭɡɜŬŰɞɨɜ ɜŬ ŮűŬɟɛɞůŰɞɨɜ ŬˊŮɡɗŮɑŬɠ Ůˊɑ ɞɟɘůɛɏɜɞɡ 

ɓɘɞŰɘəɞɨ ůɡɛɓɎɜŰɞɠ, əŬŰŮɝɞɢɐɜ ɚɧɔɤ Űɖɠ ɘŭɘŬɑŰŮɟŬ Ŭűɖɟɖɛɏɜɖɠ ɜɞɛɞɗŮŰɘəɐɠ Űɞɡɠ 

ŭɘɎˊɚŬůɖɠ. ȾŬŰɎ ŰɞɨŰɞ, ɖ ŭɘɎŰŬɝɖ Űɖɠ ȷȾ 197 ůɡɜɘůŰɎ əŬɜɧɜŬ ŬɜɩŰŮɟɖɠ 

ŬűŬɘɟŮŰɘəɐɠ ɓŬɗɛɑŭŬɠ, Űɞ ˊŮɟɘŮɢɧɛŮɜɞ Űɞɡ ɞˊɞɑɞɡ əŬɗɑůŰŬŰŬɘ ɎɛŮůŬ ŮűŬɟɛɧůɘɛɞ, 

ɛɧɜɞ Ůűɧůɞɜ ˊɟɞɖɔɖɗŮɑ ɖ ŬˊŬɟŬɑŰɖŰɖ ŮɝŮɘŭɑəŮɡůɖ Űɞɡ ˊŮɟɘŮɢɞɛɏɜɞɡ Űɞɡ, ɛɏůɤ 

ŬɜŬɔɤɔɐɠ ůŮ əɟɘŰɐɟɘŬ əŬŰɩŰŮɟɖɠ ɓŬɗɛɑŭŬɠ ŬűŬɑɟŮůɖɠ
367
. ɇŬ əɟɘŰɐɟɘŬ ŬɡŰɎ, 

ŬɝɘɞˊɞɘɞɨɛŮɜŬ ɧɢɘ ɤɠ çɎəŬɛˊŰŬ ŮɜɜɞɘɞɚɞɔɘəɎ ɛŮɔɏɗɖ
368
è, ŬɚɚɎ ɤɠ çůɨůŰɖɛŬ əɘɜɖŰɩɜ 

ůŰɞɘɢŮɑɤɜè (Wilburg)
369
, ɗŬ ŮˊɘŰɟɏɣɞɡɜ Űɖɜ ŮɝŮɘŭɑəŮɡůɖ Űɤɜ ŮˊɘŰŬɔɩɜ Űɖɠ əŬɚɐɠ 

ˊɑůŰɖɠ, ɚŮɘŰɞɡɟɔɩɜŰŬɠ ɤɠ ŮɜŭɘɎɛŮůɞɘ əŬɜɧɜŮɠ, ɓɎůŮɘ Űɤɜ ɞˊɞɑɤɜ ɗŬ ŬɝɘɞɚɞɔɖɗŮɑ ɖ 

ůɡɛˊŮɟɘűɞɟɎ Űɤɜ ůɡɜŬɚɚŬůůɞɛɏɜɤɜ.  

 

82. ȼ Ůɚɚɖɜɘəɐ ɗŮɤɟɑŬ əŬɘ ɜɞɛɞɚɞɔɑŬ ɏɢɞɡɜ ɐŭɖ Ŭˊɧ ŰŬ ˊɟɩŰŬ ɢɟɧɜɘŬ ŮűŬɟɛɞɔɐɠ 

Űɞɡ ȷȾ ˊɟɞůŭɘɞɟɑůŮɘ ŮɔɔɨŰŮɟŬ Űɞ ˊŮɟɘŮɢɧɛŮɜɞ Űɤɜ ŮˊɘŰŬɔɩɜ Űɖɠ əŬɚɐɠ ˊɑůŰɖɠ, 

ŮɝŮɘŭɘəŮɨɞɜŰŬɠ Űɖɜ ɔŮɜɘəɐ ɟɐŰɟŬ Űɖɠ ȷȾ 197 əŬɘ əŬɗɘůŰɩɜŰŬɠ ŬɡŰɐɜ ŮűŬɟɛɞůŰɏŬ 

ŬɜɎɚɞɔŬ ɛŮ ŰŬ ˊɟŬɔɛŬŰɘəɎ ˊŮɟɘůŰŬŰɘəɎ Űɖɠ ɡˊɧɗŮůɖɠ. ȼ ůɢŮŰɘəɐ ŰɡˊɞɚɞɔɑŬ əŬɜɧɜɤɜ 

əŬŰɩŰŮɟɖɠ ɓŬɗɛɑŭŬɠ ŬűŬɑɟŮůɖɠ ŬˊɞəɟɡůŰŬɚɚɩɜŮŰŬɘ Ůɜ ŮɑŭŮɘ ˊɚɏɔɛŬŰɞɠ 

ɡˊɞɢɟŮɩůŮɤɜ, ˊɞɡ ˊŮɟɘɓɎɚɚŮɘ ŰŬ ŭɘŬˊɟŬɔɛŬŰŮɡɧɛŮɜŬ ɛɏɟɖ əŬŰɎ Űɖɜ ɏɜŬɟɝɖ əŬɘ 

                                                
363

 ɄŬˊŬɜŰɤɜɑɞɡ, ȼ əŬɚɐ ˊɑůŰɘɠ Ůɘɠ Űɞ ȷůŰɘəɧɜ ȹɑəŬɘɞɜ, ů. 71 Ůˊ., 104 Ůˊ.Ŀ ɆŰŬɗɧˊɞɡɚɞɠ, ũŮɜɘəɧ 

Ⱥɜɞɢɘəɧ ȹɑəŬɘɞ, ů. 202Ŀ ɀˊŬɟɛˊŬɚɘɎɠ, ȼ əŬŰɎ ŰŬ ɎɟɗɟŬ 197 əŬɘ 198 Ůɡɗɨɜɖ Ůə Űɤɜ 

ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ, Ɂɞȸ 1974, ů. 735 Ƚ, ȽȽĿ çTreu und Glaubenè əŬŰɎ Űɖɜ ɞɟɞɚɞɔɑŬ Űɖɠ Ä242 ɔŮɟɛȷȾ. 

ȷɜŰɑɗŮŰŬ, ɖ ɡˊɞəŮɘɛŮɜɘəɐ əŬɚɐ ˊɑůŰɖ (guter Glaube, subjective good faith), ɤɠ ŮɜŭɘɎɗŮŰɖ əŬŰɎůŰŬůɖ 

ɔɜɩůɖɠ ɐ ɎɔɜɞɘŬɠ, ŭŮɜ ɚŮɘŰɞɡɟɔŮɑ ɤɠ əɟɘŰɐɟɘɞ ůɡɛˊŮɟɘűɞɟɎɠ Űɤɜ ůɡɜŬɚɚŬůůɞɛɏɜɤɜ (standard of 

conduct). ũɘŬ Űɘɠ ŬɜŰɑůŰɞɘɢŮɠ ŭɘŬəɟɑůŮɘɠ Űɞɡ ɘŰȷȾ ɓɚ. ˊŬɟŬˊɎɜɤ Ŭɟɘɗɛ. 23Ŀ ȸɚ. Ůˊɑůɖɠ 

Zimmermann/Whittaker (ed.), Good Faith in European Contract Law, ů. 30-31    
364 ɆŰŬɗɧˊɞɡɚɞɠ, ũŮɜɘəɧ Ⱥɜɞɢɘəɧ ȹɑəŬɘɞ, ů. 204 
365 ȾŬɟɎůɖɠ, ɄŬɟŬŰɖɟɐůŮɘɠ Ůˊɑ Űɖɠ ŭɘŬŰɡˊɩůŮɤɠ Űɞɡ Ɏɟɗɟɞɡ 197 ȷȾ, Ɂȹ 1976, ů. 356 Ůˊ.Ŀ 

ɇůɞɚŬəɑŭɖɠ, ȼ ˊɟɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ ůŰɞ ůɨůŰɖɛŬ Űɞɡ ȷůŰɘəɞɨ ȾɩŭɘəŬ, Ⱥűȷȹ 3/2009, ů. 272-273 
366 ũɘŬ Űɘɠ ɞˊɞɑŮɠ ɓɚ. ɛŮŰŬɝɨ Ɏɚɚɤɜ ɄŬˊŬɜŰɤɜɑɞɡ, ȼ əŬɚɖ ˊɑůŰɘɠ Ůɘɠ Űɞ ȷůŰɘəɧɜ ȹɑəŬɘɞɜ, ů. 70 Ůˊ., 86 
Ůˊ., 142 Ůˊ.Ŀ ȾɞɡɛɎɜŰɞɠ, ȼ ɡˊɞəŮɘɛŮɜɘəɐ əŬɚɐ ˊɑůŰɘɠ, ů. 42-48 
367 ɄŬˊŬɜɘəɞɚɎɞɡ, ɀŮɗɞŭɞɚɞɔɑŬ Űɞɡ ȽŭɘɤŰɘəɞɨ ȹɘəŬɑɞɡ əŬɘ ȺɟɛɖɜŮɑŬ Űɤɜ ȹɘəŬɘɞˊɟŬɝɘɩɜ, ů. 104 Ůˊ. 
368 ɄŬˊŬɜɘəɞɚɎɞɡ, ɀŮɗɞŭɞɚɞɔɑŬ Űɞɡ ȽŭɘɤŰɘəɞɨ ȹɘəŬɑɞɡ əŬɘ ȺɟɛɖɜŮɑŬ Űɤɜ ȹɘəŬɘɞˊɟŬɝɘɩɜ, ů. 105 
369 ɄŬˊŬɜɘəɞɚɎɞɡ, ɀŮɗɞŭɞɚɞɔɑŬ Űɞɡ ȽŭɘɤŰɘəɞɨ ȹɘəŬɑɞɡ əŬɘ ȺɟɛɖɜŮɑŬ Űɤɜ ȹɘəŬɘɞˊɟŬɝɘɩɜ, ů. 21, 23, 

105, 139, 223Ŀ ȹɤɟɐɠ ū., ȺɘůŬɔɤɔɐ ůŰɞ ŬůŰɘəɧ ŭɑəŬɘɞ, ȺɔɢŮɘɟɑŭɘɞ, ŰŮɨɢ. ȷô, ů. 164 Ů.́Ŀ ɆɞɨɟɚŬɠ, Justi 

atque injusti scientia. ɀɑŬ ŮɘůŬɔɤɔɐ ůŰɖɜ ŮˊɘůŰɐɛɖ Űɞɡ ŭɘəŬɑɞɡ, ů. 180 Ůˊ. 
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əŬŰɎ Űɖ ŭɘɎɟəŮɘŬ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ ůɢɏůɖɠ
370
. ȺɘŭɘəɧŰŮɟŬ, ɔɑɜŮŰŬɘ ŭŮəŰɧ ɧŰɘ ɖ 

ŮɝŮɘŭɑəŮɡůɖ Űɖɠ Ŭɟɢɐɠ Űɖɠ əŬɚɐɠ ˊɑůŰɖɠ ůɡɜŰŮɚŮɑŰŬɘ ŭɘŬ Űɖɠ Űɐɟɖůɖɠ Ůə ɛɏɟɞɡɠ Űɤɜ 

ůɡɜŬɚɚŬůůɞɛɏɜɤɜ Űɤɜ Ŭəɧɚɞɡɗɤɜ ˊɟɞůɡɛɓŬŰɘəɩɜ ɡˊɞɢɟŮɩůŮɤɜ: Ɉˊɞɢɟɏɤůɖ 

ůɞɓŬɟɞɨɠ ˊɟɧɗŮůɖɠ ɔɘŬ Űɖ ůɨɜŬɣɖ Űɖɠ ůɨɛɓŬůɖɠ, ɡˊɞɢɟɏɤůɖ ɔɘŬ ŰŬɢŮɑŬ ˊɟɞɩɗɖůɖ 

Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ, ɡˊɞɢɟɏɤůɖ ŭɘŬűɤŰɑůŮɤɠ (Offenbarungspflicht), ɡˊɞɢɟɏɤůɖ 

ŬɚɖɗŮɑŬɠ əŬɘ ɡˊɞɢɟɏɤůɖ ˊɟɞůŰŬůɑŬɠ Űɤɜ Ůɜɜɧɛɤɜ ŬɔŬɗɩɜ Űɞɡ ŮŰɏɟɞɡ 

(Schutzpflicht)
371

. 

 

83. ȺɜɧɣŮɘ Űɤɜ ŬɜɤŰɏɟɤ, əŬəɧˊɘůŰɖ əŬɘ ŬɜŰɘůɡɜŬɚɚŬəŰɘəɐ ůɡɛˊŮɟɘűɞɟɎ əŬŰɎ Űɞ 

ˊɟɞůɡɛɓŬŰɘəɧ ůŰɎŭɘɞ, ůɡɜɘůŰɎ əŬŰɎ əŬɜɧɜŬ ɖ ŬɗɏŰɖůɖ Űɤɜ ˊŬɟŬˊɎɜɤ 

ŬɜŬűŮɟɧɛŮɜɤɜ ˊŮɟɘˊŰɩůŮɤɜ. ɇɞɨŰɞ ɧɛɤɠ ɧɢɘ əŬŰô ŬˊɞəɚŮɘůŰɘəɧŰɖŰŬ, əŬɗɧůɞɜ Űɞ 

ɞɡůɘŬůŰɘəɧ ˊŮɟɘŮɢɧɛŮɜɞ Űɖɠ ɔŮɜɘəɐɠ ɟɐŰɟŬɠ Űɖɠ ȷȾ 197, ŮɜŭɏɢŮŰŬɘ ɜŬ ɚɎɓŮɘ ɛɞɟűɏɠ, 

Űɘɠ ɞˊɞɑŮɠ ɖ ůɨɔɢɟɞɜɖ ɗŮɤɟɑŬ əŬɘ ŮűŬɟɛɞɔɐ Űɞɡ ŭɘəŬɑɞɡ ˊɘɗŬɜɩɠ ɜŬ ŬɔɜɞŮɑ
372
. ɆŮ 

əɎɗŮ ˊŮɟɑˊŰɤůɖ, Űɞ əŬəɧˊɘůŰɞ əŬɘ ŬɜŰɘůɡɜŬɚɚŬəŰɘəɧ ɐ ɛɖ Űɖɠ ŮəɎůŰɞŰŮ 

ůɡɛˊŮɟɘűɞɟɎɠ əɟɑɜŮŰŬɘ ɛŮ ɔɜɩɛɞɜŬ ŰŬ ˊɟŬɔɛŬŰɘəɎ ˊŮɟɘůŰŬŰɘəɎ Űɖɠ ɡˊɧɗŮůɖɠ
373

 əŬɘ 

Ůɜ ŬɜŬűɞɟɎ ˊɟɞɠ Űɘɠ ŭɘŮɜŮɟɔɞɨɛŮɜŮɠ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ. ɇɞɨŰɞ ˊɟŬəŰɘəɎ ůɖɛŬɑɜŮɘ ɧŰɘ 

                                                
370 ȸɚ. ůɢŮŰɘəɎ Űɘɠ ŮɜŭɘŬűɏɟɞɡůŮɠ ɔɘŬ Űɖɜ ˊɟɞɓɚɖɛŬŰɘəɐ ůəɏɣŮɘɠ Űɖɠ ɡˊô Ŭɟɘɗɛ. 693/1997 ŬˊɧűŬůɖɠ 

Űɞɡ ȺűŮŰŮɑɞɡ ȷɗɖɜɩɜ (Ⱥűȷɗ 693/1977, ȷɟɛ ȿȸô. 282 Ůˊ.), ůɨɛűɤɜŬ ɛŮ Űɖɜ ɞˊɞɑŬ çȺɘŭɘəɧŰŮɟɞɠ 

ˊɟɞůŭɘɞɟɘůɛɧɠ Űɖɠ ŰɞɘŬɨŰɖɠ ŰɖɟɖŰɏŬɠ ůɡɛˊŮɟɘűɞɟɎɠ ɜɞɛɞɗŮŰɘəɩɠ ŭŮɜ ŭɑŭŮŰŬɘ Ůɘɠ Űɟɧˊɞɜ ɩůŰŮ ŮɘəɧŰɤɠ 

ŭɨɜŬŰŬɘ ɜŬ ɚŮɢɗɐ ɧŰɘ Űɞ ɏɟɔɞɜ ŬɜŬŰɏɗɖ Ůɘɠ Űɖɜ ŭɘŬəɟɑɜɞɡůŬɜ ɛɏɟɘɛɜŬɜ Űɖɠ ŭɘəŬůŰɘəɐɠ əɟɘůɘɞɚɞɔɑŬɠ 

əŬɚɞɡɛɏɜɖɠ ɧˊɤɠ ŮˊɘůɖɛɎɜŮɘ ŮɎɜ Ůɜ Űɖ Ůɜɩˊɘɞɜ Űɞɡ ŭɘəŬůŰɖɟɑɞɡ əŬŰŬɔɞɛɏɜɖ ˊɟɞɠ ŭɘɎɔɜɤůɘɜ ˊŮɟɘˊŰɩůŮɘ 

ŮɜŮűɘɚɞɢɩɟɖůŮɜ ɧɜŰɤɠ ɐ ɧɢɘ ˊŬɟŬɓɑŬůɘɠ Űɤɜ Ŭɟɢɩɜ Űɖɠ əŬɚɐɠ ˊɑůŰɖɠ əŬɘ Űɤɜ ůɡɜŬɚɚŬəŰɘəɩɜ ɖɗɩɜ. 

ȹŮŭɞɛɏɜɞɡ ɧɛɤɠ ɧŰɘ ɖ ŭɘəŬůŰɘəɐ ŬˊɧűŬůɖ ŬˊɞŰŮɚŮɑ Űɖɜ ɏəűɟŬůɘɜ Űɖɠ ŬˊɞəŬŰŬůŰŬŰɘəɐɠ əɘɜɐůŮɤɠ Űɖɠ 

əɡɟɤŰɘəɐɠ ɚŮɘŰɞɡɟɔɑŬɠ Űɞɡ ȹɘəŬɑɞɡ ɛɞɟűɞɡɛɏɜɖ ɤɠ ůɡɜɏˊŮɘŬ Űɖɠ ɡˊŬɔɤɔɐɠ Űɖɠ ŮɚɎůůɞɜɞɠ ˊɟɞŰɎůŮɤɠ, 
ɞɑŬɜ ˊŬɟɘůŰɎ ɖ ɏɜŭɘəɞɠ ŮəɎůŰɞŰŮ ŭɘŬűɞɟɎ, Ůɘɠ Űɖɜ ɛŮɑɕɞɜŬ ŰɞɘŬɨŰɖɜ Ůə Űɤɜ əŬɜɧɜɤɜ ȹɘəŬɑɞɡ 

ůɡɔəŮɘɛɏɜɖɜ, əŬɘ ŮɛűŬɜɘɕɞɛɏɜɖɜ ɞɨŰɤ ɤɠ Űɞ ŬɜŬˊɧŭɟŬůŰɞ ŬˊɞŰɏɚŮůɛŬ Űɖɠ ɚŮɘŰɞɡɟɔɑŬɠ Űɞɡ ˊɟɧůɗŮɜ 

ɚɞɔɘəɞɨ ůɢɐɛŬŰɞɠ, ŬəɞɚɞɡɗŮɑ ɧŰɘ ɚɞɔɘəɩɠ ŬˊŬɟŬɑŰɖŰɞɠ ˊŬɟɑůŰŬŰŬɘ ɖ ŮɝŮɘŭɑəŮɡůɘɠ Űɖɠ ɜɧɛɤ 

ɡˊŬɔɞɟŮɡɞɛɏɜɖɠ ŭɘŬ Űɖɠ ɛɜɖůɗŮɑůɖɠ ɔŮɜɘəɐɠ ɟɐŰɟŬɠ Űɞɡ Ɏɟɗɟɞɡ 197 ȷȾ ŰɖɟɖŰɏŬɠ ůɡɛˊŮɟɘűɞɟɎɠ. Ⱥɜ Űɤ 

ˊɚŬɘůɑɤ ŰɞɘŬɨŰɖɠ ɛŮɟɑɛɜɖɠ ɗŬ ɖŭɨɜŬŰɞ ɜŬ ŭɘŬəɟɘɗɞɨɜ Ŭɘ ŭɏůɛŬɘ Űɤɜ ɡˊɞɢɟŮɩůŮɤɜ ŬɑŰɘɜŮɠ ŮˊɑəŮɘɜŰŬɘ Ůɘɠ 

ŰŬ ɛɏɟɖ əŬŰɎ Űɖɜ ɏɜŬɟɝɘɜ Ŭˊɧ ŮəŮɑɜŬɠ ŬɑŰɘɜŮɠ ůɡɛűŬɑɜɞɜŰŬɘ ŭɘŬɟəɞɨůɖɠ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ ůɢɏůŮɤɠ. Ⱥɘɠ 

ŰŬ ˊɟɩŰŬɠ Ŭɜɐəɞɡɜ Ŭɘ ɡˊɞɢɟŮɩůŮɘɠ ŰŬɠ ɞˊɞɑŬɠ ɞ ˊɞɘɞɨɛŮɜɞɠ ɏɜŬɟɝɘɜ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ ůɢɏůŮɤɠ ɏɢŮɘ, 

ɧˊɤɠ ɓŮɓŬɘɤɗŮɑ ˊŮɟɑ Űɞɡ ŮɑɜŬɘ ŮűɘəŰɐ ɖ əŬŰɎɟŰɘůɘɠ Űɖɠ ůəɞˊɞɡɛɏɜɖɠ ŭɘəŬɘɞˊɟŬɝɑŬɠ ɛɖ ɡűɘůŰŬɛɏɜɞɡ 

ɜɞɛɘəɞɨ ɐ ˊɟŬɔɛŬŰɘəɞɨ əɤɚɨɛŬŰɞɠ ŮɛˊɞŭɑɕɞɜŰɞɠ ŬɡŰɐɜ ɐ ɧˊɤɠ ŮɝŮŰɎůŮɘ əŬɘ ɓŮɓŬɘɤɗŮɑ ˊŮɟɑ Űɞɡ 

Ůəˊɚɖɟɤůɑɛɞɡ Űɖɠ ˊŬɟɞɢɐɠ Űɖɠ ůəɞˊɞɡɛɏɜɖɠ ůɡɛɓɎůŮɤɠ ɐ Ŭəɧɛɖ ɧˊɤɠ ŬˊɞəŬɗɎɟɖ Ŭˊɧ ɡˊɞəŮɘɛŮɜɘəɩɜ 

ŮəŰɘɛɐůŮɤɜ əŬɘ ˊɟɞɦˊɞɗɏůŮɤɜ Űɖɜ ŮɛűŬɜɘɕɧɛŮɜɖɜ ˊɟɧɗŮůɑɜ Űɞɡ ˊɟɞɠ ůɨɜŬɣɘɜ Űɖɠ ůɡɛɓɎůŮɤɠ. ɄɎůŬɘ Ŭɘ 
ɡˊɞɢɟŮɩůŮɘɠ ŬɨŰŬɘ ŮɝŬəɞɚɞɡɗɞɨɜ ɜŬ ɡűɑůŰŬɜŰŬɘ ɏůŰɤ əŬɘ ɡˊɧ ˊŬɟɖɚɚŬɔɛɏɜɖɜ ˊɤɠ ɛɞɟűɐɜ əŬɘ əŬŰɎ Űɖ 

ŭɘɎɟəŮɘŬɜ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ ůɢɏůŮɤɠ, əŬɗô ɖɜ ŬɜŬűŬɑɜɞɜŰŬɘ əŬɘ ɜɏŬɘ ɡˊɞɢɟŮɩůŮɘɠ, ɤɠ ɖ ŰɞɘŬɨŰɖ 

ŬɚɖɗŮɑŬɠ, ŬɜŬɚɡɞɛɏɜɖ Ůɘɠ Űɖɜ ɡˊɞɢɟɏɤůɘɜ Űɖɠ ŮəɗɏůŮɤɠ Ŭəɟɘɓɩɜ əŬɘ Ŭɚɖɗɩɜ ˊɚɖɟɞűɞɟɘɩɜ Ůɜ ůɢɏůŮɘ 

ˊɟɞɠ Űɖɜ ɡˊɧ ŭɘŬˊɟŬɔɛɎŰŮɡůɘɜ ůɨɛɓŬůɘɜ [...]è 
371 ũɘŬ Űɖɜ ůɢŮŰɘəɐ ŰɡˊɞɚɞɔɑŬ ɓɚ. ɛŮŰŬɝɨ ˊɞɚɚɩɜ ȾɞɡɛɎɜŰɞɠ, ȺɟɛȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 45 Ůˊ.Ŀ 

ȾŬɛˊɑŰůɖɠ, ɄŮɟɑ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ, ů. 91 Ůˊ.Ŀ ȷůˊɟɞɔɏɟŬəŬ ï ũɟɑɓŬ, ů. 267 Ůˊ.Ŀ ȾŬɟɎůɖɠ ůŮ 

ũŮɤɟɔɘɎŭɖ ï ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ2 Ɏɟɗɟ. 197-198 Ŭɟ. 10 Ůˊ.Ŀ ȿɏəəŬɠ ůŮ ɆȺȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 17 Ůˊ.Ŀ 

ũŮɤɟɔɘɎŭɖɠ, Ä34, ů. 506Ŀ ɄŬˊŬůŰŮɟɑɞɡ ȹ./ȾɚŬɓŬɜɑŭɞɡ ȹ., Ä26, ů. 151 Ůˊ.Ŀ ȿŬŭɎɠ, ɇɧɛ. ȽȽ, Ä36 Ŭɟ. 40 

Ůˊ.Ŀ ɄŬˊŬɜŰɤɜɑɞɡ, Ä63, ů. 343-344Ŀ ɆˊɡɟɘŭɎəɖ, ů. 681 Ůˊ.Ŀ ɆɖɛŬɜŰɐɟŬ, ů. 672 Ůˊ.Ŀ ȷůˊɟɞɔɏɟŬəŬ ï 

ũɟɑɓŬ, ů. 267Ŀ ɀˊŬɟɛˊŬɚɘɎɠ, ȼ əŬŰɎ ŰŬ ɎɟɗɟŬ 197 əŬɘ 198 Ůɡɗɨɜɖ Ůə Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ, Ɂɞȸ 

1974, ů. 734Ŀ ũŬɕɐɠ, ȼ ŬɗɏŰɖůɖ Űɖɠ Ůɜɞɢɘəɐɠ ůɡɛɓɎůŮɤɠ, ů. 159Ŀ ɞ ɑŭɘɞɠ, ũɜɤɛɞŭɞŰɐůŮɘɠ (1956-

1964), ů. 300Ŀ Ɂɘəɧˊɞɡɚɞɠ ȸ., ɁɞɛɞɚɞɔɘŬəɐ ŮűŬɟɛɞɔɐ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ, ů. 53Ŀ ȷˊɧ Űɞ 
ɢɩɟɞ Űɞɡ ŭɖɛɞůɑɞɡ ŭɘəŬɑɞɡ ɓɚ. ɘŭɑɤɠ ũɏɟɞɜŰŬɠ, ȹɑəŬɘɞ ŭɖɛɞůɑɤɜ ɏɟɔɤɜ2, ů. 545 Ůˊ.Ŀ 

ũŮɤɟɔɘɎŭɖɠ/ɄŬɡɚɧˊɞɡɚɞɠ, ɇɞ ˊɟɞůɡɛɓŬŰɘəɧ ˊŰŬɑůɛŬ ůŰɘɠ ŭɘɞɘəɖŰɘəɏɠ ůɡɛɓɎůŮɘɠ (ɔɜɛŭ.), Ɂɞȸ 1987, 

ů. 701 Ůˊ.=ɄŬɡɚɧˊɞɡɚɞɠ Ʉ., ȼ ɆɨɛɓŬůɖ ȺəŰɏɚŮůɖɠ ȹɖɛɞůɑɞɡ Ȱɟɔɞɡ, ȯɟɗɟŬ əŬɘ ũɜɤɛɞŭɞŰɐůŮɘɠ, 

1997, ů. 295 
372 ɇůɞɚŬəɑŭɖɠ, ȼ ˊɟɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ ůŰɞ ůɨůŰɖɛŬ Űɞɡ ȷůŰɘəɞɨ ȾɩŭɘəŬ, Ⱥűȷȹ 3/2009, ů. 274 ȽȽ 
373 ũŮɤɟɔɘɎŭɖɠ, Ä34, ů. 506Ŀ ɄŬˊŬůŰŮɟɑɞɡ ȹ./ȾɚŬɓŬɜɑŭɞɡ ȹ., Ä26, ů. 161 
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Űɡɢɧɜ ˊɟɞůˊɎɗŮɘŬ ŮɝŬɜŰɚɖŰɘəɐɠ ŬɜŬűɞɟɎɠ Űɤɜ ɡˊŬɔɧɛŮɜɤɜ ůŰɞ ˊɟŬɔɛŬŰɘəɧ Űɖɠ ȷȾ 

197 ˊŮɟɘˊŰɩůŮɤɜ, ɞɨŰŮ ŭɡɜŬŰɐ ɗŬ ɐŰŬɜ, ɞɨŰŮ ˊŬɘŭŬɔɤɔɘəɎ ɢɟɐůɘɛɖ
374
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3. ȺɝŮɘŭɑəŮɡůɖ Űɖɠ əŬəɧˊɘůŰɖɠ əŬɘ ŬɜŰɘůɡɜŬɚɚŬəŰɘəɐɠ ůɡɛˊŮɟɘűɞɟɎɠ əŬŰɎ Űɖ 

ɜɞɛɞɚɞɔɑŬ 

84. ȳɚɤɠ ŮɜŭŮɘəŰɘəɩɠ əŬɘ ɛŮ ŬɜŬɔɤɔɐ ůŮ ɕɖŰɐɛŬŰŬ ˊɞɡ ŬˊŬůɢɧɚɖůŬɜ Űɖɜ Ůɚɚɖɜɘəɐ 

ɜɞɛɞɚɞɔɑŬ, ɛˊɞɟŮɑ ɜŬ ŮɘˊɤɗŮɑ ɧŰɘ əŬəɧˊɘůŰɖ əŬɘ ŬɜŰɘůɡɜŬɚɚŬəŰɘəɐ əŬŰɎ Űɞ ůŰɎŭɘɞ 

Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ ůɡɛˊŮɟɘűɞɟɎ ůɡɜɘůŰɎ: ɖ ŬŭɘəŬɘɞɚɧɔɖŰɖ Ɏɟɜɖůɖ ɔɘŬ ůɨɜŬɣɖ 

ɏɔəɡɟɖɠ ůɡɛɓɎůŮɤɠ ˊɞɡ ˊŮɟɘɓɎɚɚŮŰŬɘ Űɞɜ ɜɧɛɘɛɞ Űɨˊɞ
375
Ŀ ɖ ˊŬɟɞɢɐ ŭɘŬɓŮɓŬɘɩůŮɤɜ 

ɔɘŬ Űɖɜ əŬŰɎɟŰɘůɖ Űɖɠ ůɨɛɓŬůɖɠ ɐ ɖ Ŭˊɧəɟɡɣɖ Űɤɜ ɚɧɔɤɜ ŬəɡɟɧŰɖŰŬɠ ŬɡŰɐɠ
376
Ŀ ɖ 

ŭɖɛɘɞɡɟɔɑŬ ŮɛˊɘůŰɞůɨɜɖɠ ůŰɖɜ əŬŰɎɟŰɘůɖ Űɖɠ ůɨɛɓŬůɖɠ əŬɘ ɖ ˊŬɟɎɚŮɘɣɖ 

Ůɜɖɛɏɟɤůɖɠ ɔɘŬ ˊŬɟɎɚɚɖɚŮɠ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ ɛŮ ŰɟɑŰɞ, ɛŮ Űɞɜ ɞˊɞɑɞ ŰŮɚɘəɩɠ ɖ 

ůɨɛɓŬůɖ əŬŰŬɟŰɑůŰɖəŮ
377
Ŀ ɖ ɡˊŬɑŰɘŬ əŬɗɡůŰɏɟɖůɖ Űɞɡ ŬůűŬɚɘůŰɘəɞɨ ˊɟɎəŰɞɟŬ ɤɠ 

ˊɟɞɠ Űɖɜ ˊŮɟŬɘŰɏɟɤ ˊɟɞɩɗɖůɖ ůŰɞɜ ŬůűŬɚɘůŰɐ Űɖɠ ŬɘŰɐůŮɤɠ Űɞɡ ŮɜŭɘŬűŮɟɧɛŮɜɞɡ 

ɔɘŬ ŬůűŬɚɘůŰɘəɐ əɎɚɡɣɖ
378
Ŀ ɖ ɡˊɎɘŰɘŬ əŬɗɡůŰɏɟɖůɖ Űɞɡ ŬůűŬɚɘůŰɐ ɜŬ ŮɜŮɟɔɐůŮɘ, 

ɩůŰŮ ɜŬ ˊŮɟɘɏɚɗŮɘ ŮɔəŬɑɟɤɠ ůŮ ŬɡŰɧɜ ˊɞɡ ˊɟɧŰŮɘɜŮ Űɖ ůɨɜŬɣɖ ŬůűŬɚɘůŰɘəɐɠ 

ůɨɛɓŬůɖɠ ɖ Ŭˊɞŭɞɢɐ Űɖɠ ˊɟɧŰŬůɐɠ Űɞɡ
379
Ŀ ɖ ɛŬŰŬɑɤůɖ əŬŰɎɟŰɘůɖɠ Űɖɠ ůɨɛɓŬůɖɠ 

ˊɤɚɐůŮɤɠ, Űɖɜ ɞˊɞɑŬɜ ɞ ŬɔɞɟŬůŰɐɠ ˊɑůŰŮɣŮ ɤɠ ŮˊɘəŮɑɛŮɜɖ əŬɘ ɔɘŬ Űɞɜ ɚɧɔɞ ŬɡŰɧ 

ŬˊɏəɟɞɡůŮ Ɏɚɚɖ ŮɡəŬɘɟɑŬ ɔɘŬ Űɖɜ ůɨɜŬɣɖ ŬɔɞɟɎɠ ɛŮ Űɞɡɠ ɑŭɘɞɡɠ ɐ ˊŬɟŬˊɚɐůɘɞɡɠ 

ůɡɔəɟɘŰɘəɎ ɧɟɞɡɠ ɛŮ ŮəŮɑɜɖɠ ˊɞɡ ɛŬŰŬɘɩɗɖəŮ
380
Ŀ ɖ ŭɖɛɘɞɡɟɔɑŬ ůŰɞ ɏŰŮɟɞ ɛɏɟɞɠ Űɖɠ 

əŬɚɧˊɘůŰɖɠ ˊŮˊɞɑɗɖůɖɠ ɧŰɘ ɖ ůɨɛɓŬůɖ ɗŬ əŬŰŬɟŰɘůŰŮɑ ɞɟɘůŰɘəɎ
381
Ŀ ůɡɛˊŮɟɘűɞɟɎ, ɖ 

ɞˊɞɑŬ ŭŮɜ ɞŭɐɔɖůŮ ůŮ ɛŬŰŬɑɤůɖ Űɖɠ ůɢŮŭɘŬɕɧɛŮɜɖɠ ůɨɛɓŬůɖɠ, ŬɚɚɎ ůŰɖɜ əŬŰɎɟŰɘůɐ 

Űɖɠ ɡˊɧ ŭɡůɛŮɜŮɑɠ ɧɛɤɠ ɔɘŬ Űɞ Ɏɚɚɞ ɛɏɟɞɠ ɧɟɞɡɠ, əŬŰɎ ˊŬɟɎɓŬůɖ Űɖɠ ůɢŮŰɘəɐɠ 

                                                
374 ȾŬɟɎůɖɠ ůŮ ũŮɤɟɔɘɎŭɖ ï ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ2, Ɏɟɗɟ. 197-198 Ŭɟ. 10 ůɖɛ. 35 
375 ȷɄ 223/2016 ɁɃɀɃɆĿ ȷɄ 197/2007, ȺȺɛˊȹ 2008. 380Ŀ ȷɄ 309/1996, Ⱥɚɚȹɜɖ 1997. 83Ŀ Ⱥűȷɗ 

1404/2014, ȷɟɛ 2015. 208Ŀ Ⱥűȷɗ 5134/2014, ȹȺȺ 2015. 50Ŀ ȷɄ 554/2011, ɉɟȽȹ 2012. 29Ŀ ȷɄ 

1610/2009, ɉɟȽȹ 2010. 690Ŀ ɀɄɟȹɟ 41/2002 ɁɃɀɃɆ 
376 ȷɄ 1435/2015 ɁɃɀɃɆĿ ɄɄɟȻŬə 72/2013, Ⱥűȷȹ 2014. 266Ŀ ɄɄɟȷɗ 1166/2012 ɁɃɀɃɆĿ Ⱥűȷɗ 

1470/2011, ȺˊȹɘəɄɞɚ 2011. 118Ŀ ȷɄ 1302/2010, Ⱥűȷȹ 2011. 51= Ɂɞȸ 2011.37= Ⱥɚɚȹɜɖ 2011. 739Ŀ 

Ⱥűȷɗ 8566/2007, Ⱥɚɚȹɜɖ 2008. 841Ŀ Ⱥűȷɗ 3159/2006 ɁɃɀɃɆĿ Ⱥűȷɗ 5396/2005, Ⱥɚɚȹɜɖ 2006. 

546Ŀ ȷɄ 1405/1999, ȺȺɁ 2001. 241Ŀ Ⱥűȷɗ 10956/1996, ȺȺɛˊȹ 1999. 345 
377 ȷɄ 1721/2014 ɁɃɀɃɆ 
378

 ȷɄ 512/2014, ɉɟȽȹ 2014. 747=ȺȺɛˊȹ 2014. 895Ŀ ȺűȿŬɟ 1666/2014, ȹȽȾɃũɅȷūȽȷ 2015. 45Ŀ 

Ⱥűȷɗ 10956/1996, ȺȺɛˊȹ 1999. 345Ŀ ȷɜŰɑůŰɞɘɢɖ ɚɨůɖ ɔɑɜŮŰŬɘ ˊŬɔɑɤɠ ŭŮəŰɐ Ŭˊɧ Űɖɜ ɔŮɟɛŬɜɘəɐ 

ɜɞɛɞɚɞɔɑŬ ɓɚ. ɘŭɑɤɠ BGH, VersR 1986. 329Ŀ BGH, VersR 1983. 121=BGHZ 40. 22Ŀ BGH, VersR 

1992. 217= BGH, VersR 1987. 663 
379 ȷɄ 512/2014, ɉɟȽȹ 2014. 747=ȺȺɛˊȹ 2014. 895Ŀ ȺűȿŬɟ 1666/2014, ȹȽȾɃũɅȷūȽȷ 2015. 45Ŀ 

ũɘŬ Űɖ ůɢɏůɖ Űɖɠ Ůɡɗɨɜɖɠ Ŭˊɧ Űɖɜ ˊŬɟŬɓɑŬůɖ Űɤɜ ˊɟɞůɡɛɓŬŰɘəɩɜ ŬɜŬəɞɘɜɩůŮɤɜ (ŭɖɚɩůŮɤɜ) Ůə 

ɛɏɟɞɡɠ Űɞɡ ɚɐˊŰɖ Űɖɠ ŬůűɎɚɘůɖɠ ɤɠ ˊɟɞɠ ŰŬ ˊŮɟɘůŰŬŰɘəɎ Űɞɡ ŬůűŬɚɘůŰɘəɞɨ əɘɜŭɨɜɞɡ əŬɘ Űɖɠ Ůɡɗɨɜɖɠ 

Ŭˊɧ Űɘɠ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ ɓɚ. ŮɔɔɨŰŮɟŬ ɅɧəŬɠ, ȷůűŬɚɘůŰɘəɧ ȹɑəŬɘɞ2, Ŭɟ. 147, ů. 79-80 
380 ȷɄ 628/1995, ȺȺɁ 1996. 545  
381 ȷɄ 606/2015 ɁɃɀɃɆĿ ȺűɄŮɘɟ 482/2014 ɁɃɀɃɆĿ ȷɄ 1721/2014 ɁɃɀɃɆĿ Ⱥűȷɗ 1404/2014, 

ȷɟɛ 2015. 208Ŀ ɄɄɟȻŬə 72/2013, Ⱥűȷȹ 2014. 266Ŀ ȺűɄŮɘɟ 645/2012, Ⱥɚɚȹɜɖ 2013. 1041Ŀ ɄɄɟȷɗ 
1166/2012 ɁɃɀɃɆĿ ɀɄɟɄŬŰɟ 465/2012, Ⱥűȷȹ 2012. 1050Ŀ ȷɄ 554/2011, ɉɟȽȹ 2012. 29Ŀ  ȷɄ 

878/2011, ȺȺɛˊȹ 2012. 416= Ⱥ7 2012.1263= ɉɟɖȹ 2012.112Ŀ ɄɄɟȷɗ 134/2011 ɁɃɀɃɆĿ ɄɄɟȷɗ 

1623/2010 ɁɃɀɃɆĿ ȷɄ 1734/2009, ɉɟȽȹ 2010. 100Ŀ ɀɄɟɅɞŭ 94/2009 ɁɃɀɃɆĿ ɄɄɟȷɗ 

1179/2008, Ⱥűȷȹ2009. 1189Ŀ ȷɄ 1175/2007, Ɂɞȸ 2007. 2325Ŀ ȺűɄŬŰɟ 744/2007, ȷɢɁɞɛ 2008. 37Ŀ 

Ⱥűȷɗ 8566/2007, Ⱥɚɚȹɜɖ 2008. 841Ŀ ɄɄɟɂŬɜɗ 20/2007 ɁɃɀɃɆĿ ȷɄ 1242/2005, Ⱥɚɚȹɜɖ 2006. 

117Ŀ ȷɄ 1346/2000, ȹȺȺ 2001. 735= Ⱥɚɚȹɜɖ 2002. 383Ŀ ɄɄɟȷɟŰ 79/1995, ȷɟɛ 1996. 1319 
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ɡˊɞɢɟɏɤůɖɠ ŭɘŬűɩŰɘůɐɠ Űɞɡ
382
Ŀ ɖ ɛŬŰŬɑɤůɖ ˊɩɚɖůɖɠ Űɞɡ ŬəɘɜɐŰɞɡ, Ŭɜ əŬɘ ɞɘ 

ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ ɛŮ Űɞɡɠ ŮɜɎɔɞɜŰŮɠ  ŮɑɢŬɜ  űɗɎůŮɘ  ůŰɞ ŰŮɚɘəɧ ůŰɎŭɘɞ əŬɘ ŮɑɢŬɜ 

ɞɚɞəɚɖɟɤɗŮɑ ɧɚŮɠ ɞɘ ŬɜŬɔəŬɑŮɠ ŭɘŬŭɘəŬůɑŮɠ əŬɘ ŬˊɏɛŮɜŮ ɛɧɜɞ ɖ ɡˊɞɔɟŬűɐ Űɤɜ 

ůɡɛɓɞɚŬɑɤɜ
383
Ŀ ɖ Ŭˊɧəɟɡɣɖ Ŭˊɧ Űɖɜ ɛɘůɗɤŰɐ ůɡɛűɤɜɑŬɠ ɛŮ ŰɟɑŰɞ ŬɜŬűɞɟɘəɎ ɛŮ Űɖɜ 

Ůəɛɑůɗɤůɖ Űɞɡ ŬəɘɜɐŰɞɡ
384
Ŀ ɖ ɡˊɞɓɞɚɐ Űɞɡ ɏŰŮɟɞɡ ɛɏɟɞɡɠ ůŮ ŭŬˊɎɜŮɠ ɐ ɖ ɛŬŰŬɑɤůɖ 

Ɏɚɚɖɠ ŮɡəŬɘɟɑŬɠ, ŮɝŬɘŰɑŬɠ Űɖɠ ˊŮˊɞɑɗɖůɖɠ Űɞɡ ɧŰɘ ɖ ůɨɛɓŬůɖ ɗŬ ůɡɜŬűɗŮɑ
385
Ŀ ɖ ɛɖ 

ˊŬɟɞɢɐ ŭɘŬůŬűɖůŰɘəɩɜ ˊɚɖɟɞűɞɟɘɩɜ əŬɘ ŮɝɖɔɐůŮɤɜ ůŮ ůɢɏůɖ ɛŮ Űɞ ŬɜŰɘəŮɑɛŮɜɞ Űɖɠ 

ůɨɛɓŬůɖɠ əŬɘ ɛɎɚɘůŰŬ ŰɏŰɞɘɤɜ ˊɞɡ ɗŬ ɛˊɞɟɞɨůŬɜ ɜŬ Ŭůəɐůɞɡɜ Ůˊɘɟɟɞɐ ůŰɖɜ 

ŬˊɧűŬůɖ Űɞɡ Ɏɚɚɞɡ
386
Ŀ ɖ ůɡɛ́ŮɟɘűɞɟɎ ůɡɛɛŮŰɏɢɞɜŰɞɠ ůŮ ˊɚŮɘɞŭɞŰɘəɧ ŭɘŬɔɤɜɘůɛɧ 

ˊɞɡ ɛŬŰŬɘɩɜŮɘ Űɖ ůɨɜŬɣɖ Űɖɠ ůɨɛɓŬůɖɠ ɛŮŰɎ Űɖɜ ɞɚɞəɚɐɟɤůɖ Űɖɠ ˊɚŮɘɞŭɞŰɘəɐɠ 

ŭɖɛɞˊɟŬůɑŬɠ
387
Ŀ ɖ ŭɘŬəɞˊɐ Űɖɠ ŭɖɛɞˊɟŬůɑŬɠ əŬɘ ɖ əŬŰɎɟŰɘůɖ Űɖɠ ůɨɛɓŬůɖɠ ɛŮ ŰɟɑŰɞ 

ŬɛɏŰɞɢɞ ŬɡŰɐɠ ˊɟɧůɤˊɞ, ˊŬɟɎ Űɘɠ ŭɘŬɓŮɓŬɘɩůŮɘɠ ŮəŮɑɜɞɡ ˊɞɡ ˊɟɞəɖɟɨůůŮɘ ˊɟɞɠ Űɞɜ 

ɡˊŮɟɗŮɛŬŰɘůŰɐ, ɧŰɘ ɖ əŬŰŬəɨɟɤůɖ ɡˊɏɟ ŬɡŰɞɨ ŮɑɜŬɘ ɓɏɓŬɘɖ əŬɘ ɖ əŬŰɎɟŰɘůɖ Űɖɠ 

ůɡɛɓɎůŮɤɠ ɛŬɕɑ Űɞɡ ŮɝŬůűŬɚɘůɛɏɜɖ
388
Ŀ  ŬŭɘəŬɘɞɚɧɔɖŰɖ əŬɗɡůŰɏɟɖůɖ Űɖɠ ŬɟɜɖŰɘəɐɠ 

ŬˊŬɜŰɐůŮɤɠ ůŮ ˊɟɧŰŬůɖ, ɡˊɧ ůɡɜɗɐəŮɠ ˊɞɡ ˊŬɟŮɑɢŬɜ Űɖɜ ŮɜŰɨˊɤůɖ ůŰɞ Ɏɚɚɞ ɛɏɟɞɠ 

ɧŰɘ ɗŬ ŬəɞɚɞɡɗɞɨůŮ Ŭˊɞŭɞɢɐ
389
Ŀ ɖ ɛɖ ŬɜŬəɞɑɜɤůɖ  ůŰɞɜ ɏŰŮɟɞ ŭɘŬˊɟŬɔɛŬŰŮɡɧɛŮɜɞ 

ˊŮɟɘůŰŬŰɘəɩɜ ˊɞɡ ŮɑɜŬɘ ɔɜɤůŰɎ ůŰɞɜ ˊɟɩŰɞ Ůɝ ŬɡŰɩɜ əŬɘ ɞɡůɘɩŭɖ, ŬɜŬűɞɟɘəɎ ɛŮ Űɖɜ 

ŮˊɘŭɘɤəɧɛŮɜɖ  ůɨɛɓŬůɖ, ɞɨŰɤɠ  ɩůŰŮ  ɖ ɔɜɩůɖ Űɞɡɠ ɜŬ ŬˊŬɘŰŮɑŰŬɘ, ŬɜŰɘəŮɘɛŮɜɘəɩɠ, 

ˊɟɞəŮɘɛɏɜɞɡ ɞ Ɏɚɚɞɠ ɜŬ əŬŰŬɚɐɝŮɘ ůŮ ŬˊɧűŬůɖ ɔɘŬ  əŬŰɎɟŰɘůɖ  ɐ  ɛɖ  ůɡɛɓɎůŮɤɠ  ɛŮ  

Űɞ  ˊɟɞŰŮɘɜɧɛŮɜɞ ůɡɔəŮəɟɘɛɏɜɞ ˊŮɟɘŮɢɧɛŮɜɞ
390
Ŀ  

 

85. ȷɜŰɑɗŮŰŬ, Űɞ ˊɟŬɔɛŬŰɘəɧ Űɖɠ ȷȾ 197 ŭŮɜ ˊɚɖɟɞɨŰŬɘ ůŮ ˊŮɟɘˊŰɩůŮɘɠ ɧˊɤɠ: ɖ 

ˊŬɟɎɚŮɘɣɖ ŮɜůɤɛɎŰɤůɖɠ, ɏůŰɤ əŬɘ Ŭˊɧ ɡˊŬɘŰɘɧŰɖŰŬ Űɞɡ ŬɜŰɘůɡɛɓŬɚɚɞɛɏɜɞɡ, ůŰɖɜ 

ŰŮɚɘəɩɠ əŬŰŬɟŰɘůɗŮɑůŬ ůɨɛɓŬůɖ, ɧɟɤɜ ˊɞɡ ɏˊɟŮˊŮ ɜŬ ˊŮɟɘɚɖűɗɞɨɜ
391
Ŀ ɖ Ŭˊɚɐ 

                                                
382 ȷɄ 334/2015 ɁɃɀɃɆ (ɡˊŬɑŰɘŬ ˊŬɟɎɚŮɘɣɖ Űɖɠ ŬɜŬɗɏŰɞɡůŬɠ Ŭɟɢɐɠ ɜŬ ŮɜɖɛŮɟɩůŮɘ ɏɔəŬɘɟŬ Űɞɡɠ 

ɛŮŰɏɢɞɜŰŮɠ ůŰɞ ŭɘŬɔɤɜɘůɛɧ ɔɘŬ Űɖɜ ŮəŰɏɚŮůɖ Űɞɡ ɏɟɔɞɡ ůŮ ŮŭɎűɖ ŬɟɢŬɘɞɚɞɔɘəɞɨ ŮɜŭɘŬűɏɟɞɜŰɞɠ) 
383 Ⱥűȹɤŭ 30/2004 ɁɃɀɃɆ 
384 ɃɚȷɄ 10/1991, ȷɟɢɁ 1991. 652=Ⱥɚɚȹɜɖ 1992. 69=ȺȺɁ 1992. 205=Ɂɞȸ 1991. 1203 
385 ȺɘɟɅɞŭ 226/2014 ɁɃɀɃɆĿ ȷɄ 280/2013 ɁɃɀɃɆĿ ȺűɄŮɘɟ 685/2013, Ⱥɚɚȹɜɖ 2014. 508Ŀ Ⱥűȷɗ 

7037/2013 ɁɃɀɃɆĿ ȺűŪŮůů 7271/2013, Ⱥűȷȹ 2014. 478Ŀ ȺűɄŮɘɟ 645/2012, Ⱥɚɚȹɜɖ 2013. 1041Ŀ 

ȺűɄŬŰɟ 823/2009, ȷɢɁɞɛ 2010. 30Ŀ ȷɄ 1242/2005, Ⱥɚɚȹɜɖ 2006. 117Ŀ ȷɄ 1565/2000, Ⱥɚɚȹɜɖ 

2001. 1291=ɉɟȽȹ 2001. 220Ŀ ȷɄ 1405/1999, ȺȺɁ 2001. 241Ŀ ȷɄ 628/1995, ȺȺɁ 1996. 545 
386 ȷɄ 1435/2015 ɁɃɀɃɆĿ ȺűȿŬɟ 359/2013, ȹȽȾɃũɅȷūȽȷ 2013. 707Ŀ ɄɄɟȻŬə 72/2013, Ⱥűȷȹ 

2014. 266Ŀ ɀɄɟɄŬŰɟ 465/2012, Ⱥűȷȹ 2012. 1050Ŀ ɀɄɟȷɗ 712/2010 ɁɃɀɃɆĿ ȷɄ 1302/2010, 

Ⱥűȷȹ 2011. 51=Ɂɞȸ 2011.37=Ⱥɚɚȹɜɖ 2011. 739Ŀ ɄɄɟŪŮůů 32772/2007, ȷɟɛ 2008. 552Ŀ Ⱥűȷɗ 

8566/2007, Ⱥɚɚȹɜɖ 2008. 841Ŀ ȺűȿŬɟ 137/2006, ȹȽȾɃũɅȷūȽȷ 2006. 306Ŀ ȷɄ 1458/2001, ȷɟɛ 

2002. 1290=Ⱥɚɚȹɜɖ 2002. 1623=ɄŮɘɟɁ 2002. 418=ȺȺɛˊȹ 2003. 145Ŀ ȺűȿŬɟ 741/2001, Ⱥɚɚȹɜɖ 

2004. 519Ŀ Ⱥɘɟȷɗ 932/1997, ȷɟɢɁ 1998. 382 
387 ȷɄ 892/2013, ȺɄɞɚȹ 2013. 707Ŀ ȷɄ 1292/2010, Ɂɞȸ 2011. 281=Ⱥɚɚȹɜɖ 2011. 1008Ŀ ȷɄ 

307/2009 ɁɃɀɃɆĿ  ȷɄ 1955/2009, ɉɟȽȹ 2010.603=Ɂɞȸ 2010. 1688Ŀ Ⱥűȹɤŭ 261/2006 ɁɃɀɃɆĿ 

ɃɚȷɄ 37/2005, Ⱥɚɚȹɜɖ 2005. 1040Ŀ ȷɄ 994/2004, ɉɟȽȹ 2005. 24=ȺȺɛˊȹ 2005. 520=ȹȺȺ 2005. 

315=ȹ 2005. 592Ŀ ȺűɄŬŰɟ 365/2002, ȷɢɁɞɛ 2003. 9Ŀ ȷɄ 1232/2000, Ⱥɚɚȹɜɖ 2002. 112=ɉɟȽȹ 

2001.300 
388 ȷɄ 892/2013, ȺɄɞɚȹ 2013. 707Ŀ ȷɄ 1292/2010, Ɂɞȸ 2011. 281=Ⱥɚɚȹɜɖ 2011. 1008Ŀ ȷɄ 
307/2009 ɁɃɀɃɆĿ  ȷɄ 1955/2009, ɉɟȽȹ 2010.603=Ɂɞȸ 2010. 1688Ŀ ȷɄ 994/2004, ɉɟȽȹ 2005. 

24=ȺȺɛˊȹ 2005. 520=ȹȺȺ 2005. 315=ȹ 2005. 592 
389 ȷɄ 1232/2000, Ⱥɚɚȹɜɖ 2002. 112=ɉɟȽȹ 2001.300Ŀ ȷɄ 12/2006 ɁɃɀɃɆ 
390 AɄ 1309/1990, ȺȺɁ 1991. 544 
391 ȺűɄŮɘɟ 421/2015 ɁɃɀɃɆĿ ȺɘɟŪŮůů 6663/2009, ȷɟɛ 2010. 189Ŀ ȷɄ 566/1993, Ⱥɚɚȹɜɖ 1994. 

1097=ȺȺɁ 1994. 358Ŀ ȺűŪŮůů 3097/1998, ȹȺȺ 1999. 307 
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ɛŬŰŬɑɤůɖ Űɖɠ ůɨɛɓŬůɖɠ əŬɘ ɞ ˊɟɞůŭɘɞɟɘůɛɧɠ Űɞɡ ˊŮɟɘŮɢɧɛŮɜɞɡ Űɖɠ ůŰɞ ˊɚŬɑůɘɞ Űɖɠ 

əŬŰô ȷȾ 361 ůɡɛɓŬŰɘəɐɠ ŮɚŮɡɗŮɟɑŬɠ
392
Ŀ ɖ ˊŬɟɎɚŮɘɣɖ ˊɚɖɟɞűɧɟɖůɖɠ ůŮ ɗɏɛŬŰŬ, ˊɞɡ 

Űɞ ɏŰŮɟɞ ɛɏɟɞɠ ɧűŮɘɚŮ ɜŬ ˊɚɖɟɞűɞɟɖɗŮɑ ɛŮ ŭɘəɐ Űɞɡ ŮˊɘɛŮɚɐ ɏɟŮɡɜŬ
393
Ŀ ɖ ŮɜɏɟɔŮɘŬ, 

əŬɗô ŮŬɡŰɐ, ŮəŮɑɜɞɡ ˊɞɡ ˊɟɞəɖɟɨůůŮɘ, ɏůŰɤ əŬɘ Ŭɜ ŭŮɜ ɡˊɎɟɢŮɘ ůŰɖɜ ŭɘŬəɐɟɡɝɖ 

ůɢŮŰɘəɐ ŮˊɘűɨɚŬɝɖ, ɜŬ əɖɟɨɝŮɘ Ɏɔɞɜɖ Űɖɜ ŭɖɛɞˊɟŬůɑŬ əŬɘ ɜŬ ɛɖɜ ˊɟɞɓŮɑ ůŮ 

əŬŰŬəɨɟɤůɖ, ůŰɖ ůɡɜɏɢŮɘŬ ŭŮ ɜŬ əŬŰŬɟŰɑůŮɘ Űɖ ůɨɛɓŬůɖ ɛŮ ŰɟɑŰɞ ˊɞɡ ŭŮɜ ŮɑɢŮ 

ůɡɛɛŮŰɎůɢŮɘ ůŰɖ ŭɖɛɞˊɟŬůɑŬ, ŮəŰɧɠ Ŭɜ ɡˊɎɟɢŮɘ ŬɜŰɑɗŮŰɞɠ ɧɟɞɠ ůŰɖɜ ŭɘŬəɐɟɡɝɖ
394
Ŀ ɖ 

ɛŬŰŬɑɤůɖ əŬŰɎɟŰɘůɖɠ Űɖɠ ůɡɛɓɎůɖɠ, Ůűɧůɞɜ ŭŮɜ ɏɢŮɘ ŮˊɏɚɗŮɘ ůɡɛűɤɜɑŬ Ůˊɑ ɧɚɤɜ 

Űɤɜ ɞɡůɘɤŭɩɜ ůɖɛŮɑɤɜ
395

. 

 

ɔ) ȼ ɡˊŬɘŰɘɧŰɖŰŬ 

1. ɇɞ ˊŰŬɑůɛŬ Űɞɡ ɕɖɛɘɩůŬɜŰɞɠ ɤɠ ˊɟɞɦˊɧɗŮůɖ Űɖɠ Ůɡɗɨɜɖɠ 

86. ɆɨɛűɤɜŬ ɛŮ Űɖ ŭɘɎŰŬɝɖ Űɞɡ Ɏɟɗɟɞɡ ȷȾ 198 ˊŬɟ. 1 (ˊɟɓɚ. ç[é] ˊɟɞɝŮɜɐůŮɘ 

ɡˊŬɑŰɘŬ [é]è), ɖ əŬəɧˊɘůŰɖ əŬɘ ŬɜŰɘůɡɜŬɚɚŬəŰɘəɐ əŬŰɎ Űɞ ůŰɎŭɘɞ Űɤɜ 

ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ ůɡɛˊŮɟɘűɞɟɎ, ŭɖɛɘɞɡɟɔŮɑ ɡˊɞɢɟɏɤůɖ Ŭˊɞɕɖɛɑɤůɖɠ, Ůűɧůɞɜ 

ɞűŮɑɚŮŰŬɘ ůŮ ɡˊŬɘŰɘɧŰɖŰŬ, əɟɘɜɧɛŮɜɖ əŬŰɎ Űɖɜ ȷȾ 330
396
. ɇɞ ˊŰŬɑůɛŬ (culpa) Űɞɡ 

ɕɖɛɘɩůŬɜŰɞɠ ŬɜɎɔŮŰŬɘ ůŮ ŬɡŰɞŰŮɚɐ ˊɟɞɦˊɧɗŮůɖ Űɖɠ Ůɡɗɨɜɖɠ Ŭˊɧ Űɘɠ 

ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ
397
, ŮɜŰɎůůɞɜŰŬɠ Űɖɜ ˊɟɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ ůŰɞɜ ɔŮɜɘəɧ əŬɜɧɜŬ Űɖɠ 

                                                
392 ȷɄ 606/2015 ɁɃɀɃɆĿ ȺűɄŮɘɟ 482/2014 ɁɃɀɃɆĿ ȷɄ 1721/2014 ɁɃɀɃɆĿ Ⱥűȷɗ 1404/2014, 

ȷɟɛ 2015. 208Ŀ ɄɄɟȻŬə 72/2013, Ⱥűȷȹ 2014. 266Ŀ ȺűɄŮɘɟ 645/2012, Ⱥɚɚȹɜɖ 2013. 1041Ŀ ɄɄɟȷɗ 
1166/2012 ɁɃɀɃɆĿ ɀɄɟɄŬŰɟ 465/2012, Ⱥűȷȹ 2012. 1050Ŀ ȷɄ 554/2011, ɉɟȽȹ 2012. 29Ŀ  ȷɄ 

878/2011, ȺȺɛˊȹ 2012. 416= Ⱥ7 2012.1263= ɉɟɖȹ 2012.112Ŀ ɄɄɟȷɗ 134/2011 ɁɃɀɃɆĿ ɄɄɟȷɗ 

1623/2010 ɁɃɀɃɆĿ ȷɄ 1734/2009, ɉɟȽȹ 2010. 100Ŀ ɀɄɟɅɞŭ 94/2009 ɁɃɀɃɆĿ ɄɄɟȷɗ 

1179/2008, Ⱥűȷȹ2009. 1189Ŀ ȷɄ 1175/2007, Ɂɞȸ 2007. 2325Ŀ ȺűɄŬŰɟ 744/2007, ȷɢɁɞɛ 2008. 37Ŀ 

Ⱥűȷɗ 8566/2007, Ⱥɚɚȹɜɖ 2008. 841Ŀ ɄɄɟɂŬɜɗ 20/2007 ɁɃɀɃɆĿ ȷɄ 1242/2005, Ⱥɚɚȹɜɖ 2006. 

117Ŀ ȷɄ 1346/2000, ȹȺȺ 2001. 735= Ⱥɚɚȹɜɖ 2002. 383Ŀ ɄɄɟȷɟŰ 79/1995, ȷɟɛ 1996. 1319 
393 ȷɄ 1435/2015 ɁɃɀɃɆĿ ȺűȿŬɟ 359/2013, ȹȽȾɃũɅȷūȽȷ 2013. 707Ŀ ɄɄɟȻŬə 72/2013, Ⱥűȷȹ 

2014. 266Ŀ ɀɄɟɄŬŰɟ 465/2012, Ⱥűȷȹ 2012. 1050Ŀ ɀɄɟȷɗ 712/2010 ɁɃɀɃɆĿ ȷɄ 1302/2010, 

Ⱥűȷȹ 2011. 51=Ɂɞȸ 2011.37=Ⱥɚɚȹɜɖ 2011. 739Ŀ ɄɄɟŪŮůů 32772/2007, ȷɟɛ 2008. 552Ŀ Ⱥűȷɗ 

8566/2007, Ⱥɚɚȹɜɖ 2008. 841Ŀ ȺűȿŬɟ 137/2006, ȹȽȾɃũɅȷūȽȷ 2006. 306Ŀ ȷɄ 1458/2001, ȷɟɛ 

2002. 1290=Ⱥɚɚȹɜɖ 2002. 1623=ɄŮɘɟɁ 2002. 418=ȺȺɛˊȹ 2003. 145Ŀ ȺűȿŬɟ 741/2001, Ⱥɚɚȹɜɖ 
2004. 519Ŀ Ⱥɘɟȷɗ 932/1997, ȷɟɢɁ 1998. 382 
394

 ȷɄ 892/2013, ȺɄɞɚȹ 2013. 707Ŀ ȷɄ 1292/2010, Ɂɞȸ 2011. 281=Ⱥɚɚȹɜɖ 2011. 1008Ŀ ȷɄ 

307/2009 ɁɃɀɃɆĿ  ȷɄ 1955/2009, ɉɟȽȹ 2010.603=Ɂɞȸ 2010. 1688Ŀ Ⱥűȹɤŭ 261/2006 ɁɃɀɃɆĿ 

ɃɚȷɄ 37/2005, Ⱥɚɚȹɜɖ 2005. 1040Ŀ ȷɄ 994/2004, ɉɟȽȹ 2005. 24=ȺȺɛˊȹ 2005. 520=ȹȺȺ 2005. 

315=ȹ 2005. 592Ŀ ȺűɄŬŰɟ 365/2002, ȷɢɁɞɛ 2003. 9Ŀ ȷɄ 1232/2000, Ⱥɚɚȹɜɖ 2002. 112=ɉɟȽȹ 

2001.300 
395 ȷɄ 1232/2000, Ⱥɚɚȹɜɖ 2002. 112=ɉɟȽȹ 2001.300Ŀ ȷɄ 309/1996, Ⱥɚɚȿȹɜɖ 1997. 83 
396 ɇɖ ɗɏůɖ ŬɡŰɐ ŬəɞɚɞɡɗŮɑ ɞɛɧűɤɜŬ ɖ ɗŮɤɟɑŬ. ȸɚ. ɛŮŰŬɝɨ ˊɞɚɚɩɜ ȾɞɡɛɎɜŰɞɠ, ȺɟɛȷȾ Ɏɟɗɟ. 197-

198 Ŭɟ. 50Ŀ ȾŬɟɎůɖɠ ůŮ ũŮɤɟɔɘɎŭɖ ï ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 5Ŀ ɞ ɑŭɘɞɠ ůŮ ũŮɤɟɔɘɎŭɖ ï 

ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ2, Ɏɟɗɟ. 197-198 Ŭɟ. 16Ŀ ũŮɤɟɔɘɎŭɖɠ, Ä34, ů. 506-507Ŀ ȿŬŭɎɠ, ɇɧɛ. ȽȽ, Ä36, ů. 237-

238Ŀ ɀˊŬɚɐɠ, Ä87, ů. 239Ŀ ɄŬˊŬɜŰɤɜɑɞɡ, Ä63, ů. 344-345Ŀ ɆɖɛŬɜŰɐɟŬɠ, Ä36, ů. 473 ad finemĿ ūɑɚɘɞɠ, 

Ä170Ŭȸ, Ŭɟ. 2, ů. 503Ŀ ɆˊɡɟɘŭɎəɖɠ, Ä236ɓɔ, ů. 681Ŀ ɄŬˊŬůŰŮɟɑɞɡ ȹ./ȾɚŬɓŬɜɑŭɞɡ ȹ., Ä27, ů. 162Ŀ 
ũɘŬɜɜɧˊɞɡɚɞɡ, Ɏɟɗɟ. 198, Ŭɟ. 1Ŭ, ů. 121Ŀ ȾŬɛˊɑŰůɖɠ, ɄŮɟɑ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ, ů. 107-108 
397 ȸɚ. ɘŭɑɤɠ ȷɄ 1392/2001 ɁɃɀɃɆ, ůɨɛűɤɜŬ ɛŮ Űɖɜ ɞˊɞɑŬ çȷˊɧ Űɘɠ ɑŭɘŮɠ ŭɘŬŰɎɝŮɘɠ ˊɟɞəɨˊŰŮɘ ɧŰɘ ɖ 

ŬɜŰɑɗŮŰɖ ˊɟɞɠ Űɖɜ əŬɚɐ ˊɑůŰɖ əŬɘ ŰŬ ůɡɜŬɚɚŬəŰɘəɎ ɐɗɖ ˊɟɞůɡɛɓŬŰɘəɐ ůɡɛˊŮɟɘűɞɟɎ, ŰɧŰŮ ɛɧɜɞ 

ŭɖɛɘɞɡɟɔŮɑ ɡˊɞɢɟɏɤůɖ ˊɟɞɠ Ŭˊɞɕɖɛɑɤůɖ, ɧŰŬɜ ɞűŮɑɚŮŰŬɘ ůŮ ɡˊŬɘŰɘɧŰɖŰŬ. Ⱥˊɞɛɏɜɤɠ ɖ ɡˊŬɘŰɘɧŰɖŰŬ 

ŬˊɞŰŮɚŮɑ ɘŭɘŬɑŰŮɟɖ ˊɟɞɦˊɧɗŮůɖ Űɖɠ ɡˊɞɢɟŮɩůŮɤɠ ˊɟɞɠ Ŭˊɞɕɖɛɑɤůɖɠ.èĿ ȼ ɗɏůɖ ŬɡŰɐ ŭɘŬŰɡˊɩɗɖəŮ Űɞ 

ˊɟɩŰɞɜ Ŭˊɧ Űɖɜ ȷɄ 344/1982, Ɂɞȸ 1982. 1465. 
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ɡˊɞəŮɘɛŮɜɘəɐɠ Ůɡɗɨɜɖɠ
398
, ɧˊɤɠ ɘůɢɨŮɘ əŬɘ ɛŮ Űɞɡɠ ɚɞɘˊɞɨɠ ɜɧɛɘɛɞɡɠ ɚɧɔɞɡɠ ŬůŰɘəɐɠ 

Ůɡɗɨɜɖɠ Űɞɡ ȷȾ əŬɘ ɘŭɑɤɠ Űɖɠ Ůɡɗɨɜɖɠ Ŭˊɧ ŬŭɘəɞˊɟŬɝɑŬ əŬɘ Űɖɠ ŮɜŭɞůɡɛɓŬŰɘəɐɠ 

Ůɡɗɨɜɖɠ
399

. ȷűɘůŰɎɛŮɜɞɠ Űɤɜ Ůˊɘɚɞɔɩɜ Űɞɡ ˊɟɞɥůɢɨɞɜŰɞɠ ŭɘəŬɑɞɡ ɤɠ ˊɟɞɠ Űɖɜ 

ŬɜŰɘəŮɘɛŮɜɘəɐ ɗŮɩɟɖůɖ Űɞɡ ˊŰŬɑůɛŬŰɞɠ Űɖɠ culpa in contrahendo
400

, ɞ ȰɚɚɖɜŬɠ 

ɜɞɛɞɗɏŰɖɠ ŮˊŮŭɑɤɝŮ Űɖ ɓɏɚŰɘůŰɖ ŭɡɜŬŰɐ ŮɜŬɟɛɧɜɘůɖ Űɖɠ Ŭɟɢɐɠ Űɖɠ ɡˊŬɘŰɘɧŰɖŰŬɠ ɛŮ 

Űɖɜ Ŭɟɢɐ Űɖɠ ˊɟɞůŰŬůɑŬɠ Űɖɠ ŮɛˊɘůŰɞůɨɜɖɠ: ɖ ŮɛˊɘůŰɞůɨɜɖ Űɞɡ ɕɖɛɘɤɗɏɜŰɞɠ ŰɧŰŮ 

ɛɧɜɞ əɟɑɜŮŰŬɘ ɎɝɘŬ ˊɟɞůŰŬůɑŬɠ, ɧŰŬɜ ɖ ŭɘɎɣŮɡůɖ ŬɡŰɐɠ Ůə Űɖɠ ŬɜŰɘůɡɜŬɚɚŬəŰɘəɐɠ 

ůɡɛˊŮɟɘűɞɟɎɠ Űɞɡ ɕɖɛɘɩůŬɜŰɞɠ ɞűŮɑɚŮŰŬɘ ůŮ ˊŰŬɑůɛŬ Űɞɡ ŰŮɚŮɡŰŬɑɞɡ
401

. ɋɠ ˊɟɞɠ Űɞ 

ɛɏŰɟɞ Űɖɠ Ůɡɗɨɜɖɠ, ŬɜŬɚɨɗɖəŮ ŮəŰŮɜɩɠ ŬɜɤŰɏɟɤ ɧŰɘ ŬɡŰɧ ůɡɛˊɑˊŰŮɘ ɛŮ Űɞ ɛɏŰɟɞ 

Ůɡɗɨɜɖɠ Űɖɠ ɡˊɧ ŭɘŬˊɟŬɔɛɎŰŮɡůɖ ůɨɛɓŬůɖɠ
402

. ŪŬ ˊɟɏˊŮɘ, ɤůŰɧůɞ, ɜŬ 

ˊŬɟŬŰɖɟɐůɞɡɛŮ ɧŰɘ ɤɠ ˊɟɞɠ Űɘɠ Űɡɢɧɜ ˊŮɟŬɘŰɏɟɤ ɕɖɛɑŮɠ (Mangelfolgeschaden), ɖ 

Ůɡɗɨɜɖ əɟɑɜŮŰŬɘ əŬŰɎ Űɞ ɔŮɜɘəɧ ɛɏŰɟɞ Űɖɠ ȷȾ 330
403
. ɇɞɨŰɞ əŬɗɧůɞɜ ɖ ůɢŮŰɘəɐ 

Ŭɝɑɤůɖ Ŭˊɞɕɖɛɑɤůɖɠ ɔɘŬ ɕɖɛɑŮɠ ůŮ ɎɚɚŬ ɏɜɜɞɛŬ ŬɔŬɗɎ Űɞɡ ɕɖɛɘɤɗɏɜŰɞɠ 

ˊɟɞůɞɛɞɘɎɕŮɘ ɛŮ ŬŭɘəɞˊɟŬəŰɘəɏɠ ŬɝɘɩůŮɘɠ Ŭˊɞɕɖɛɑɤůɖɠ. 

 

2. ɃɟɘɞɗɏŰɖůɖ ˊŰŬɑůɛŬŰɞɠ əŬɘ ˊŬɟɎɜɞɛɖɠ ůɡɛˊŮɟɘűɞɟɎɠ ï ɖ çŭɘˊɚɐ ɚŮɘŰɞɡɟɔɑŬ 

Űɖɠ ŬɛɏɚŮɘŬɠè 

87. ɈˊɞůŰɖɟɑɢɗɖəŮ ůɢŮŰɘəɩɠ ɧŰɘ ɖ ŭɞɔɛŬŰɘəɎ ŮůűŬɚɛɏɜɖ ůɨɔɢɡůɖ Űɞɡ ˊŰŬɑůɛŬŰɞɠ ɤɠ 

ŬɡŰɞŰŮɚɞɨɠ ˊɟɞɦˊɧɗŮůɖɠ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ ɛŮ Űɞɜ ˊŬɟɎɜɞɛɞ ɢŬɟŬəŰɐɟŬ 

Űɖɠ əŬəɧˊɘůŰɖɠ əŬɘ ŬɜŰɘůɡɜŬɚɚŬəŰɘəɐɠ ůɡɛˊŮɟɘűɞɟɎɠ Ůə ɛɏɟɞɡɠ ŰɛɐɛŬŰɞɠ Űɖɠ 

ɜɞɛɞɚɞɔɑŬɠ, ůɡɜɘůŰɎ ɏɛɛŮůɖ ˊŬɟŬŭɞɢɐ Űɖɠ ɡˊɞəŮɘɛŮɜɘəɐɠ ɗŮɤɟɑŬɠ ˊŮɟɑ 

ˊŬɟŬɜɧɛɞɡ
404
. ɄɟɎɔɛŬŰɘ, ůɖɛŬɜŰɘəɧɠ Ŭɟɘɗɛɧɠ ŬˊɞűɎůŮɤɜ Űɞɡ ȷəɡɟɤŰɘəɞɨ

405
, ŬɚɚɎ 

əŬɘ Űɤɜ ŭɘəŬůŰɖɟɑɤɜ Űɖɠ ɞɡůɑŬɠ
406

, ŮˊŬɜŬɚŬɛɓɎɜŮɘ ůŰŮɟŮɧŰɡˊŬ ɧŰɘ ç[é] ɖ 

                                                
398 ũɘŬ Űɞɡɠ ɘůŰɞɟɘəɞɨɠ əŬɘ ɘŭŮɞɚɞɔɘəɞɨɠ ɚɧɔɞɡɠ ˊɞɡ ɞŭɐɔɖůŬɜ Űɞɜ ɜɞɛɞɗɏŰɖ ůŰɖɜ ɡɘɞɗɏŰɖůɖ 

ůɡůŰɐɛŬŰɞɠ ɡˊɞəŮɘɛŮɜɘəɐɠ Ůɡɗɨɜɖɠ ɓɚ. ɇůɞɚŬəɑŭɖɠ, ȼ ˊɟɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ ůŰɞ ůɨůŰɖɛŬ Űɞɡ 

ȷůŰɘəɞɨ ȾɩŭɘəŬ, Ⱥűȷȹ 3/2009, ů. 272 əŮɑɛŮɜɞ əŬɘ Űɖɜ ŮəŮɑ ůɖɛ. 26  
399 ɉŬɟŬəŰɖɟɘůŰɘəɎ ɇůɞɚŬəɑŭɖɠ, ȼ ˊɟɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ ůŰɞ ůɨůŰɖɛŬ Űɞɡ ȷůŰɘəɞɨ ȾɩŭɘəŬ, Ⱥűȷȹ 

3/2009, ů. 271 ɧˊɞɡ əŬɘ ůɖɛŮɘɩɜŮɘ çȾŬɘ ůŰɞɜ ȷȾ ɞɘ ŰɟŮɘɠ ɓŬůɘəɞɑ ɜɧɛɘɛɞɘ ɚɧɔɞɘ Ůɡɗɨɜɖɠ, Ŭˊɧ 

ŭɘəŬɘɞˊɟŬɝɑŬ (ȷȾ 330), Ŭˊɧ ŬŭɘəɞˊɟŬɝɑŬ (ȷȾ 914), əŬɘ Ŭˊɧ əŬəɧˊɘůŰɖ ůɡɛˊŮɟɘűɞɟɎ əŬŰɎ Űɘɠ 

ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ (ȷȾ 198), ˊɟɞɓɚɏˊɞɡɜ ɤɠ ŬɜŬɔəŬɑŬ ˊɟɞɦˊɧɗŮůɖ Űɞ ˊŰŬɑůɛŬ Űɞɡ ɕɖɛɘɩůŬɜŰɞɠ.è 
400 ȸɚ. ŭɘŮɝɞŭɘəɎ ȾŮű. 1, Ƚ, 3 Ŭɟ. 4 
401 ũɘŬ Űɞɜ ůɢŮŰɘəɧ ˊɟɞɓɚɖɛŬŰɘůɛɧ ɓɚ. ɇůɞɚŬəɑŭɖɠ, ȼ ˊɟɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ ůŰɞ ůɨůŰɖɛŬ Űɞɡ 
ȷůŰɘəɞɨ ȾɩŭɘəŬ, Ⱥűȷȹ 3/2009, ů. 271 ȽȽ əŮɑɛŮɜɞ əŬɘ Űɖɜ ŮəŮɑ ůɖɛ. 28Ŀ ɇɞɜ əŬɜɧɜŬ Űɖɠ ɔŮɜɘəɐɠ 

ɟɐŰɟŬɠ ˊŮɟɑ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ ŭŮɜ Ŭəɞɚɞɡɗɞɨɜ, ŬɜŰɑɗŮŰŬ, ˊɞɚɚɏɠ Ŭˊɧ Űɘɠ ŮɘŭɘəɧŰŮɟŮɠ ŭɘŬŰɎɝŮɘɠ, 

ɛŮ ůɖɛŬɜŰɘəɧŰŮɟŮɠ ŮəŮɑɜŮɠ Űɤɜ Ɏɟɗɟɤɜ ȷȾ 132, 145, 171, 231 ˊŬɟ. 2, 234 əŬɘ 891 ɓɚ. ůɢŮŰɘəɎ 

ȾŬɛˊɑŰůɖɠ, ɄŮɟɑ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ, ů. 110   
402 ȸɚ. ˊŬɟŬˊɎɜɤ Ŭɟ. 63 ˊŮɟɑˊŰ. ɓô 
403 ũŮɤɟɔɘɎŭɖɠ, Ⱥɜɞɢɘəɧ ȹɑəŬɘɞ, Ⱥɘŭɘəɧ ɛɏɟɞɠ, ɇɧɛ. Ƚ, ů. 280-281 
404 ȾŬɟɎůɖɠ ůŮ ũŮɤɟɔɘɎŭɖ ï ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ, Ɏɟɗɟ. 197-198 Ŭɟ. 5Ŀ ɞ ɑŭɘɞɠ ůŮ ũŮɤɟɔɘɎŭɖ ï 

ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ2, Ɏɟɗɟ. 197-198 Ŭɟ. 16 ɧˊɞɡ əŬɘ ˊŬɟŬˊɞɛˊɏɠ ůŰɖ ɜŮɧŰŮɟɖ ɜɞɛɞɚɞɔɑŬĿ ũɘŬ Űɞɜ 

ůɢŮŰɘəɧ ˊɟɞɓɚɖɛŬŰɘůɛɧ ɓɚ. Ůˊɑůɖɠ ȿŬŭɎɠ, ɇɧɛ. ȽȽ, Ä36, ů. 238 Ŭɟ. 85Ŀ ɄŬˊŬɜŰɤɜɑɞɡ, Ä63, ů. 344 

əŮɑɛŮɜɞ əŬɘ Űɖɜ ŮəŮɑ ůɖɛ. 28Ŀ ɄŬˊŬůŰŮɟɑɞɡ ȹ./ȾɚŬɓŬɜɑŭɞɡ ȹ., Ä27, ů. 162 Ŭɟ. 11 əŮɑɛŮɜɞ əŬɘ Űɖɜ ŮəŮɑ 

ůɖɛ. 52Ŀ ɆˊɡɟɘŭɎəɖɠ, Ä236ɓɔ, ů. 681Ŀ ɆɖɛŬɜŰɐɟŬɠ, Ä 36, ů. 473 ůɖɛ. 25Ŀ ȾŬɜɏɚɚɞɡ ɉ., Ⱥɡɗɨɜɖ Ŭˊɧ Űɘɠ 

ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ, ȷɟɢɁ 1991, ů. 374 ȽȽ 
405 ȸɚ. ŮɜŭŮɘəŰ. ȷɄ 1435/2015 ɁɃɀɃɆĿ ȷɄ 1302/2010, Ⱥűȷȹ 2011. 51=Ɂɞȸ 2011. 37=Ⱥɚɚȹɜɖ 

2011. 739Ŀ ȷɄ 1231/2008 ɁɃɀɃɆĿ ȷɄ 12/2006 ɁɃɀɃɆĿ ȷɄ 994/2004, ɉɟȽȹ 2005. 24= ȺȺɛˊȹ 

2005. 520=ȹȺȺ 2005. 315=ȹ 2005. 592Ŀ ȷɄ 756/1981, ȺȺɁ 1982. 491Ŀ ȷɄ 708/1978, Ɂɞȸ 1979. 

553Ŀ ȷɄ 292/1965, Ɂɞȸ 1966. 36  
406 ȸɚ. ŮɜŭŮɘəŰ. Ⱥűȷɗ 5134/2014, ȹȺȺ 2015. 50Ŀ ȺɘɟɅɞŭ 226/2014 ɁɃɀɃɆĿ ȺűŪŮůů 7271/2013, 

Ⱥűȷȹ 2014. 478Ŀ ɄɄɟȻŬə 72/2013, Ⱥűȷȹ 2014. 266Ŀ Ⱥűȷɗ 1470/2011, ȺˊȹɘəɄɞɚ 2011. 118Ŀ 
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ɡˊŬɘŰɘɧŰɖŰŬ, ɖ ɞˊɞɑŬ ŬˊɞŰŮɚŮɑ əŬɘ ůŰɖɜ ˊŮɟɑˊŰɤůɖ ŬɡŰɐ ˊɟɞɦˊɧɗŮůɖ Űɖɠ ɡˊɞɢɟɏɤůɖɠ 

ˊɟɞɠ Ŭˊɞɕɖɛɑɤůɖ, ůɡɜɑůŰŬŰŬɘ Ŭəɟɘɓɩɠ, ůŰɖɜ Ůəŭɐɚɤůɖ ůɡɛˊŮɟɘűɞɟɎɠ ŬɜŰɑɗŮŰɖɠ ɛŮ Űɖɜ 

əŬɚɐ ˊɑůŰɖ əŬɘ ŰŬ ůɡɜŬɚɚŬəŰɘəɎ ɐɗɖè. ŪŬ ˊɟɏˊŮɘ Ůɜ ˊɟɞəŮɘɛɏɜɤ ɜŬ ˊŬɟŬŰɖɟɐůɞɡɛŮ 

ŰŬ ŬəɧɚɞɡɗŬ: ȼ ˊɟɞůɏɔɔɘůɖ Űɖɠ ɜɞɛɞɚɞɔɑŬɠ, ɖ ɞˊɞɑŬ əŬŰɎ ɓɎůɖ ŬɜɎɔŮŰŬɘ ůŰɘɠ 

ůɢŮŰɘəɏɠ ŬɜŬˊŰɨɝŮɘɠ Űɞɡ ũ. ɀˊŬɚɐ
407
, űŬɑɜŮŰŬɘ ɜŬ ůɡɔɢɏŮɘ Űɖɜ ŬˊɞŭɞəɘɛŬɕɧɛŮɜɖ Ŭˊɧ 

Űɖɜ ȷȾ 197 əŬəɧˊɘůŰɖ əŬɘ ŬɜŰɘůɡɜŬɚɚŬəŰɘəɐ ůɡɛˊŮɟɘűɞɟɎ ɛŮ Űɖɜ ŮůɤŰŮɟɘəɐ ůŰɎůɖ 

Űɞɡ ɕɖɛɘɩůŬɜŰɞɠ (ɡˊŬɘŰɘɧŰɖŰŬ) Űɞɡ Ɏɟɗɟɞɡ 198. ȳˊɤɠ, ɤůŰɧůɞ, ŮɨůŰɞɢŬ 

ˊŬɟŬŰɖɟŮɑŰŬɘ, çɖ ɡˊŬɘŰɘɧŰɖŰŬ [é] ɞɨŰŮ ŬˊɞɟɟɞűɎŰŬɘ, ɞɨŰŮ ŰŮəɛŬɑɟŮŰŬɘ Ŭˊɧ Űɖɜ 

ŬɜŰɑɗŮůɖ Űɖɠ ůɡɛˊŮɟɘűɞɟɎɠ ˊɟɞɠ Űɖɜ əŬɚɐ ˊɑůŰɖ
408
è. ɄŬɟɎɜɞɛɖ ůɡɛˊŮɟɘűɞɟɎ, ɤɠ 

ŬˊɞŭɞəɘɛŬɕɧɛŮɜɖ ŬɜŰɘəŮɘɛŮɜɘəɎ ï ŮɝɤŰŮɟɘəɎ Ŭˊɧ Űɞ ŭɑəŬɘɞ, əŬɘ ɡˊŬɘŰɘɧŰɖŰŬ, ɤɠ 

ŬˊɞŭɞəɘɛŬɕɧɛŮɜɖ ɡˊɞəŮɘɛŮɜɘəɐ ï ŮůɤŰŮɟɘəɐ ŭɘɎɗŮůɖ Űɞɡ ɕɖɛɘɩůŬɜŰɞɠ, ŬˊɞŰŮɚɞɨɜ 

ŬɡŰɞŰŮɚɐ ůŰɞɘɢŮɑŬ Űɞɡ ɜɧɛɘɛɞɡ ɚɧɔɞɡ Ůɡɗɨɜɖɠ Űɞɡ Ɏɟɗɟɞɡ ȷȾ 198.  ȺɜŰɞɨŰɞɘɠ, ɧˊɤɠ 

ůɢŮŰɘəɎ ɡˊɞůŰɖɟɑɕŮŰŬɘ çɖ ŭɘŬűɞɟɎ ŭŮɜ ɏɢŮɘ ɘŭɘŬɑŰŮɟɖ ůɖɛŬůɑŬ ɔɘŬŰɑ ɖ ůɡɜŬɚɚŬəŰɘəɐ 

əŬɚɐ ˊɑůŰɖ ŮˊɘɓɎɚɚŮɘ Űɖɜ ŮˊɘɛɏɚŮɘŬ ˊɞɡ ŬˊŬɘŰŮɑŰŬɘ ůŰɘɠ ůɡɜŬɚɚŬɔɏɠ (330 Ůŭ. ɓô), ɩůŰŮ 

əŬɘ ɖ ŬɛɏɚŮɘŬ Űɞɡ 330 ɜŬ ŬˊɞŰŮɚŮɑ ˊŬɟɎɓŬůɖ ŮˊɘŰŬɔɐɠ Űɖɠ ůɡɜŬɚŬɚəŰɘəɐɠ əŬɚɐɠ 

ˊɑůŰɖɠ
409
è. ȼ ˊŬɟŬŰɐɟɖůɖ ŬɡŰɐ əŬŰŬŭŮɘəɜɨŮɘ ɧŰɘ ůŮ ɞɟɘůɛɏɜŮɠ ˊŮɟɘˊŰɩůŮɘɠ, ɖ 

ˊŬɟɎɜɞɛɖ ůɡɛˊŮɟɘűɞɟɎ Űɞɡ ɕɖɛɘɩůŬɜŰɞɠ, ɐŰɞɘ ɖ ɛɖ Űɐɟɖůɖ Űɤɜ ɔŮɜɘəɩɜ ˊɟɞŰɨˊɤɜ 

ůɡɛˊŮɟɘűɞɟɎɠ əŬɘ ɘŭɑɤɠ ɖ ɛɖ Űɐɟɖůɖ Űɤɜ Ŭɟɢɩɜ Űɖɠ əŬɚɐɠ ˊɑůŰɖɠ əŬɘ Űɤɜ 

ůɡɜŬɚɚŬəŰɘəɩɜ ɖɗɩɜ (ŮɝɤŰŮɟɘəɐ ŬɛɏɚŮɘŬ, ŬɛɏɚŮɘŬ ɤɠ ɛɞɟűɐ ˊŬɟŬɜɞɛɑŬɠ), ůɡɛˊɑˊŰŮɘ 

ɛŮ Űɖɜ ɛɖ Űɐɟɖůɖ Ůə ɛɏɟɞɡɠ Űɞɡ ɕɖɛɘɩůŬɜŰɞɠ Űɖɠ ŮˊɘɛɏɚŮɘŬɠ ˊɞɡ əŬɚŮɑŰŬɘ ɜŬ 

ŮˊɘŭŮɘəɜɨŮɘ ɞ ɛɏůɞɠ ůɡɜŮŰɧɠ Ɏɜɗɟɤˊɞɠ Űɞɡ ɞɘəŮɑɞɡ əɨəɚɞɡ Űɞɡ ɕɖɛɘɩůŬɜŰɞɠ 

(ŮůɤŰŮɟɘəɐ ŬɛɏɚŮɘŬ, ŬɛɏɚŮɘŬ ɤɠ ɛɞɟűɐ ɡˊŬɘŰɘɧŰɖŰŬɠ). ũɑɜŮŰŬɘ ŰɧŰŮ ɚɧɔɞɠ ɔɘŬ çŭɘˊɚɐ 

ɚŮɘŰɞɡɟɔɑŬ Űɖɠ ŬɛɏɚŮɘŬɠ
410
è. ɇɞɨŰɞ ˊɟŬəŰɘəɎ ůɖɛŬɑɜŮɘ, ɧŰɘ ɞůɎəɘɠ ɞ ɜɧɛɞɠ ŬˊŬɔɞɟŮɨŮɘ 

                                                                                                                                       
ɄɄɟȷɗ 266/2011 ɁɃɀɃɆĿ ɄɄɟȷɗ 1623/2010 ɁɃɀɃɆĿ ɀɄɟɅɞŭ 94/2009 ɁɃɀɃɆĿ ɄɄɟȷɗ 

1179/2008, Ⱥűȷȹ 2009. 1189Ŀ Ⱥűȷɗ 8566/2007, Ⱥɚɚȹɜɖ 2008. 841Ŀ ɄɄɟɂŬɜɗ 20/2007 

ɁɃɀɃɆĿȺűɄŮɘɟ 192/2006, ɄŮɘɟɁɞɛ 2006. 280Ŀ Ⱥűȹɤŭ 30/2004 ɁɃɀɃɆĿ Ⱥűȷɗ 7315/1998, 

Ⱥɚɚȹɜɖ 1999. 190Ŀ ɄɄɟȷɟŰ 79/1995, ȷɟɛ 1996. 1319Ŀ ȺűŪŮůů 1136/1990, ȷɟɛ 1990. 941Ŀ Ⱥűȷɗ 

5857/1990, Ⱥɚɚȹɜɖ 1993. 1629Ŀ ȺűŪŮůů 221/1980, ȷɟɛ 1980. 266Ŀ Ⱥűȷɗ 689/1979, Ɂɞȸ 1980. 289  
407 ɀˊŬɚɐɠ, Ä 87, ů. 239 çɃ ɓŬɗɛɧɠ Űɞɡ ˊŰŬɑůɛŬŰɞɠ, ɧˊŮɟ ɓŬɟɨɜŮɘ ŰɞɨŰɞɜ, ˊɟɞůŭɘɞɟɑɕŮŰŬɘ ɡˊɧ Űɞɡ 

Ŭɛɏůɤɠ ˊɟɞɖɔɞɡɛɏɜɞɡ Ɏɟɗɟɞɡ 197, ɐŰɞɘ ɤɠ ˊŰŬɑůɛŬ ŮɜŰŬɨɗŬ ɜɞŮɑŰŬɘ ɖ ɛɖ Űɐɟɖůɘɠ Űɖɠ ůɡɛˊŮɟɘűɞɟɎɠ, ɖɜ 

ɡˊŬɔɞɟŮɨɞɡůɘɜ ɖ əŬɚɐ ˊɑůŰɘɠ (əŬɘ ŰŬ) ůɡɜŬɚɚŬəŰɘəɎ ɐɗɖ, ɏɜɜɞɘŬ ɐŰɘɠ ŭŮɜ ŬˊɏɢŮɘ ɛŮɜ Űɖɠ əŬŰɎ Űɞ Ɏɟɗɟɞɜ 

330 ɔŮɜɘəɐɠ ŮɜɜɞɑŬɠ Űɞɡ ˊŰŬɑůɛŬŰɞɠ [é], ŭɘŬűɏɟŮɘ ɧɛɤɠ əŬɗɧůɞɜ ŮɜŰŬɨɗŬ ɖ əŬɚɐ ˊɑůŰɘɠ əŬɘ ŰŬ 
ůɡɜŬɚɚŬəŰɘəɎ ɐɗɖ ɚŬɛɓɎɜɞɜŰŬɘ ɡˊô ɧɣŮɘ Ůɜ ŬɜŬűɞɟɎ ˊɟɞɠ Űɞ ůŰɎŭɘɞɜ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ əŬɘ ɞɡɢɑ Ůɜ 

ɧɣŮɘ ɡˊɞɢɟŮɩůŮɤɠ ŬɜŮɘɚɖɛɛɏɜɖɠ Ůə əŬŰɖɟŰɘůɛɏɜɖɠ ůɡɛɓɎůŮɤɠ ɤɠ Ůɘɠ Űɞ Ɏɟɗɟɞɜ 330.è 
408 ɆˊɡɟɘŭɎəɖɠ, Ä236ɓɔ, ů. 681 
409 ɄŬˊŬɜŰɤɜɑɞɡ, Ä63, ů. 344 ad finemĿ ȷɜŰɑůŰɞɘɢŬ ȾŬɛˊɑŰůɖɠ, ɄŮɟɑ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ, ů. 

111-112 
410 ȸɚ. ůɢŮŰɘəɎ Űɖɠ ŬɜŬˊŰɨɝŮɘɠ Űɞɡ ɆŰŬɗɧˊɞɡɚɞɡ, ũŮɜɘəɧ Ⱥɜɞɢɘəɧ ȹɑəŬɘɞ, ů. 287 Ůˊ., ů. 295, ů. 794, ů. 

798-800, ɗŮɛŮɚɘɤŰɐ Űɖɠ ůɨɔɢɟɞɜɖɠ ɗŮɤɟɑŬɠ Űɖɠ ŭɘˊɚɐɠ ɚŮɘŰɞɡɟɔɑŬɠ Űɖɠ ŬɛɏɚŮɘŬɠ ůŰɞ ˊŮŭɑɞ Űɖɠ ŬůŰɘəɐɠ 

ŮɡɗɨɜɖɠĿ ɞ ɑŭɘɞɠ ůŮ ũŮɤɟɔɘɎŭɖ - ɆŰŬɗɧˊɞɡɚɞ ȷȾ, Ɏɟɗɟ. 330Ŀ ɞ ɑŭɘɞɠ, Bemerkungen zum Verhªltnis 

zwischen Fahrlªssigkeit und Rechtswidrigkeit im Zivilrecht, Festschrift f¿r K. Larenz zum 80 

Geburtstag, 1983, ů. 631 Ůˊ. əŬɘ ɘŭɑɤɠ ů. 634, 637, 642Ŀ ȸɚ. Ůˊɑůɖɠ ũŮɤɟɔɘɎŭɖɠ, Ⱥɜɞɢɘəɧ ȹɑəŬɘɞ, 

ũŮɜɘəɧ ɛɏɟɞɠ, ů. 600 Ŭɟ. 24Ŀ ȾŬɟɎůɖɠ, Ɇɡɟɟɞɐ ŭɘəŬɘɞˊɟŬəŰɘəɐɠ əŬɘ ŬŭɘəɞˊɟŬəŰɘəɐɠ Ůɡɗɨɜɖɠ- ȰɜŬ 

ɣŮɡŭɞˊɟɧɓɚɖɛŬ; ũŮɜɏɗɚɘɞɜ ȷˊ. ũŮɤɟɔɘɎŭɖ, ɇɧɛ. Ƚ, 2006, ů. 316Ŀ ɇůɞɚŬəɑŭɖɠ, ȼ ˊɟɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ 
ůŰɞ ůɨůŰɖɛŬ Űɞɡ ȷůŰɘəɞɨ ȾɩŭɘəŬ, Ⱥűȷȹ 3/2009, ů. 272 Ƚ əŬɘ Űɖɜ ŮəŮɑ ůɖɛ. 31Ŀ ȰɛɛŮůŬ əŬɘ 

ɄŬˊŬɜŰɤɜɑɞɡ, Ä63, ů. 344 ad finemĿ ȾŬɛˊɑŰůɖɠ, ɄŮɟɑ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ, ů. 111-112Ŀ ũɘŬ Űɖɜ 

ŮůɤŰŮɟɘəɐ əŬɘ ŮɝɤŰŮɟɘəɐ ɚŮɘŰɞɡɟɔɑŬ Űɖɠ ŬɛɏɚŮɘŬɠ ůŰɞ Ʉɞɘɜɘəɧ ȹɑəŬɘɞ ɓɚ. ŮɜŭŮɘəŰ. ɉɤɟŬűɎɠ, Ʉɞɘɜɘəɧɜ 

ȹɑəŬɘɞɜ8, ũŮɜɘəŬɑ ȷɟɢŬɑ, ɇɧɛ. Ƚ, ů. 280 Ůˊ. əŬɘ ɘŭɑɤɠ ů. 284 ůɖɛ. 4Ŀ ɀɡɚɤɜɧˊɞɡɚɞɠ, Ʉɞɘɜɘəɧ ȹɑəŬɘɞ, 

ũŮɜɘəɧ ɀɏɟɞɠ, ɇɧɛ. Ƚ, ů. 303 Ůˊ., 328 Ůˊ.Ŀ Ƚ. ɀŬɜɤɚŮŭɎəɖɠ/Ɂ. ɄŬɟŬůəŮɡɧˊɞɡɚɞɠ, ȺɔɢŮɘɟɑŭɘɞ Ʉɞɘɜɘəɞɨ 

ȹɘəŬɑɞɡ2, ũŮɜɘəɧ ɛɏɟɞɠ, ů. 63-64  
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Űɖɜ ˊŬɟŬɓɑŬůɖ Űɖɠ ɔŮɜɘəɩɠ ŬˊŬɘŰɞɨɛŮɜɖɠ Ŭˊɧ əɎɗŮ əɞɘɜɤɜɧ ɡˊɞɢɟɏɤůɖɠ ˊɟɞɠ 

Űɐɟɖůɖ Űɖɠ ŮˊɘɛɏɚŮɘŬɠ ˊɞɡ ɞűŮɑɚŮɘ ɜŬ ŮˊɘŭŮɘəɜɨŮɘ ɏɜŬɠ ɛɏůɞɠ əŬɘ ɚɞɔɘəɧɠ Ɏɜɗɟɤˊɞɠ 

(çɞűŮɑɚŮɘɜè), ŬˊŬɔɞɟŮɨŮŰŬɘ ɖ ŬɛɏɚŮɘŬ ɤɠ Űɟɧˊɞɠ ůɡɛˊŮɟɘűɞɟɎɠ, ɐŰɞɘ ŬˊɞŭɞəɘɛɎɕŮŰŬɘ 

ŬɜŰɘəŮɘɛŮɜɘəɎ ɖ ŬɛɏɚŮɘŬ ɤɠ ˊŬɟɎɜɞɛɖ ˊɟɎɝɖ. Ⱥűɧůɞɜ, ɧɛɤɠ, ɖ ɑŭɘŬ əŬɗŮŬɡŰɐ ˊɟɎɝɖ 

ɗŮɤɟŮɑŰŬɘ Ŭˊɧ Űɞ ŭɑəŬɘɞ ŮˊŬɟəɐɠ ˊɟɞɠ Ŭˊɧŭɞůɖ ɛɞɛűɐɠ ůŰɞ ˊɟɧůɤˊɞ Űɞɡ 

ɕɖɛɘɩůŬɜŰɞɠ, ɖ ŬɛŮɚɐɠ ůɡɛˊŮɟɘűɞɟɎ ŬɜŰɘɛŮŰɤˊɑɕŮŰŬɘ ɤɠ ɛɞɟűɐ ɡˊŬɘŰɘɧŰɖŰŬɠ. ɆŰɖɜ 

ˊŮɟɑˊŰɤůɖ ŬɡŰɐ, ɞ ɕɖɛɘɩůŬɠ, ɛˊɞɟɞɨůŮ ɜŬ ˊɟɞɓɚɏɣŮɘ əŬɘ ŮɜŰŮɨɗŮɜ ɜŬ ŬˊɞűɨɔŮɘ Űɖɜ 

ˊɟɧəɚɖůɖ ɕɖɛɑŬɠ (çŭɨɜŬůɗŬɘè). ɆŰɘɠ ˊŮɟɘˊŰɩůŮɘɠ ɧˊɞɡ çɞűŮɑɚŮɘɜè əŬɘ çŭɨɜŬůɗŬɘè 

ůɡɛˊɑˊŰɞɡɜ
411
, ɖ ɑŭɘŬ ˊɟɎɝɖ (ŬɛŮɚɐɠ, əŬəɧˊɘůŰɖ əŬɘ ŬɜŰɘůɡɜŬɚɚŬəŰɘəɐ 

ůɡɛˊŮɟɘűɞɟɎ), ůɡɜŮˊɎɔŮŰŬɘ ŬűŮɜɧɠ Űɞ ˊŬɟɎɜɞɛɞ Űɖɠ ɡˊɧ ŮɝɏŰŬůɖ ůɡɛˊŮɟɘűɞɟɎɠ, 

ŬűŮŰɏɟɞɡ əŬŰŬŭŮɘəɜɨŮɘ Űɞ ɡˊŬɑŰɘɞ ŬɡŰɐɠ
412
. ȼ ŬɛɏɚŮɘŬ ŮˊɘŰŮɚŮɑ Ůŭɩ ŭɘˊɚɐ ɚŮɘŰɞɡɟɔɑŬ: 

ɗŮɛŮɚɘɩɜŮɘ Űɧůɞ Űɞ ˊŬɟɎɜɞɛɞ ɧůɞ əŬɘ Űɖɜ ɡˊŬɘŰɘɧŰɖŰŬ, ŬɛűɧŰŮɟŬ ŭŮ ŰŬ ˊŬɟŬˊɎɜɤ 

ůŰɞɘɢŮɑŬ ˊɚɖɟɞɨɜŰŬɘ ŭɘŬ Űɖɠ ŬɡŰɐɠ ˊɟɎɝɖɠ
413

. ũɘŬ ɚɧɔɞɡɠ, ɤůŰɧůɞ çɚɞɔɘəɐɠ 

əŬɗɞɟɧŰɖŰŬɠ
414
è ɞɘ ˊŬɟŬˊɎɜɤ ŭɨɞ ŮəűɎɜůŮɘɠ Űɖɠ ŬɛɏɚŮɘŬɠ, ŭŮɜ ɗŬ ˊɟɏˊŮɘ ɜŬ 

ŬɜŰɘɛŮŰɤˊɑɕɞɜŰŬɘ ɤɠ ŮɜɘŬɑŬ Ůəŭɐɚɤůɖ ŬɡŰɐɠ, əŬɗɧůɞɜ ɔɘŬ Űɖɜ ɑŭɟɡůɖ Űɖɠ Ůɡɗɨɜɖɠ 

ŬˊŬɘŰŮɑŰŬɘ ɖ ůɡɜŭɟɞɛɐ Űɧůɞ Űɖɠ ˊŬɟɎɜɞɛɖɠ ɧůɞ əŬɘ Űɖɠ ɡˊŬɑŰɘŬɠ ůɡɛˊŮɟɘűɞɟɎɠ.  

ȺɜɧɣŮɘ Űɤɜ ŬɜɤŰɏɟɤ, ɖ ˊɟɞůɏɔɔɘůɖ Űɖɠ Ůɚɚɖɜɘəɐɠ ɜɞɛɞɚɞɔɑŬɠ, ŭŮ űŬɑɜŮŰŬɘ ɜŬ 

ůɡɜɘůŰɎ ɡɘɞɗɏŰɖůɖ Űɖɠ ɡˊɞəŮɘɛŮɜɘəɐɠ ɗŮɤɟɑŬɠ ˊŮɟɑ ˊŬɟŬɜɧɛɞɡ, ɧˊɤɠ ůɢŮŰɘəɩɠ 

ɡˊɞůŰɖɟɑɕŮŰŬɘ, ŬɚɚɎ ˊɘɗŬɜɩɠ ŬŭɡɜŬɛɑŬ ŭɞɔɛŬŰɘəɐɠ ŭɘɎəɟɘůɖɠ Űɤɜ ˊŮɟɘůůɧŰŮɟɤɜ 

ɚŮɘŰɞɡɟɔɘɩɜ Űɖɠ ŬɛɏɚŮɘŬɠ ůŰɞ ůɨɔɢɟɞɜɞ ŭɑəŬɘɞ Űɖɠ ŬůŰɘəɐɠ Ůɡɗɨɜɖɠ.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                
411 Stathopoulos, Bemerkungen zum Verhªltnis zwischen Fahrlªssigkeit und Rechtswidrigkeit im 

Zivilrecht, Festschrift f¿r K. Larenz zum 80 Geburtstag, 1983, ů. 637 
412 ɆŰŬɗɧˊɞɡɚɞɠ, ũŮɜɘəɧ Ⱥɜɞɢɘəɧ ȹɑəŬɘɞ, ů. 295 ůɖɛ. 71 
413 ȸɚ. ůɢŮŰ. Űɖɜ ˊŬɟŬŰɐɟɖůɖ Űɞɡ ɆˊɡɟɘŭɎəɖ, Ä236ɓɔ, ů. 681 ɤɠ ˊɟɞɠ Űɘɠ ȷȾ 197-198 ç[é] Ŭˊɧ ŬɡŰɐ 

Űɖ űɨůɖ Űɤɜ ˊɟŬɔɛɎŰɤɜ, ɢɤɟɑɠ ɡˊŬɘŰɘɧŰɖŰŬ ŭŮɜ ɛˊɞɟŮɑ Ŭɜ ɡˊɎɟɝŮɘ əŬɘ ŬɜŰɑɗŮůɖ ˊɟɞɠ Űɖɜ əŬɚɐ ˊɑůŰɖè. 
414 ɆŰŬɗɧˊɞɡɚɞɠ, ũŮɜɘəɧ  Ⱥɜɞɢɘəɧ ȹɑəŬɘɞ ů. 794 ůɖɛ. 25 
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ŭ) ȼ ŮˊɏɚŮɡůɖ ɕɖɛɑŬɠ 

88. ũɘŬ Űɖɜ ɑŭɟɡůɖ Űɖɠ Ůɡɗɨɜɖɠ əŬɘ Űɖ ɗŮɛŮɚɑɤůɖ ŭɘəŬɘɩɛŬŰɞɠ Ŭˊɞɕɖɛɑɤůɖɠ 

ŬˊŬɘŰŮɑŰŬɘ ɖ ˊɟɧəɚɖůɖ ɕɖɛɑŬɠ, ɤɠ ŬɜŬɔəŬɑŬɠ əŬŰɎ ɜɧɛɞ ˊɟɞɦˊɧɗŮůɖɠ ɔɘŬ Űɖ 

ɗŮɛŮɚɑɤůɖ əɎɗŮ ɛɞɟűɐɠ Ŭˊɞɕɖɛɑɤůɖɠ
415
. ɆŰɞ ˊɚŬɑůɘɞ Űɖɠ ˊŬɟɞɨůŬɠ ŬɜɎˊŰɡɝɖɠ, 

ŬɜŰɘəŮɑɛŮɜɞ ɏɟŮɡɜŬɠ ŬˊɞŰŮɚŮɑ 1) ɖ űɨůɖ Űɖɠ ɞűŮɘɚɧɛŮɜɖɠ Ŭˊɞɕɖɛɑɤůɖɠ, 2) Űɞ 

ˊŮɟɘŮɢɧɛŮɜɞ Űɖɠ Ŭˊɞɕɖɛɑɤůɖɠ, 3) ɖ ɏəŰŬůɖ Űɖɠ Ŭˊɞɕɖɛɑɤůɖɠ, 4) ɞ Űɟɧˊɞɠ əŬŰŬɓɞɚɐɠ 

ŬɡŰɐɠ əŬɘ 5) ɖ ŬˊɞəŬŰɎůŰŬůɖ ɐ ɛɖ Űɖɠ ɢɟɖɛŬŰɘəɐɠ ɘəŬɜɞˊɞɑɖůɖɠ ɚɧɔɤ ɖɗɘəɐɠ 

ɓɚɎɓɖɠ. ȺɘŭɘəɧŰŮɟŬ: 

 

1. ȼ űɨůɖ Űɖɠ ɞűŮɘɚɧɛŮɜɖɠ Ŭˊɞɕɖɛɑɤůɖɠ ï Űɞ ŬɟɜɖŰɘəɧ ŭɘŬűɏɟɞɜ (negatives 

Vertragsinteresse) 

89. ȼ Ůɡɗɨɜɖ Ŭˊɧ Űɘɠ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ ůɡɜŮˊɎɔŮŰŬɘ ŭɘɎɣŮɡůɖ Űɖɠ ŮɛˊɘůŰɞůɨɜɖɠ Űɞɡ 

ɛɏɟɞɡɠ ˊɞɡ ˊɑůŰŮɣŮ ůŰɖɜ ɏɔəɡɟɖ əŬŰɎɟŰɘůɖ Űɖɠ ůɨɛɓŬůɖɠ Ůə ɛɏɟɞɡɠ Űɞɡ 

ŭɘŬˊɟŬɔɛŬŰŮɡɧɛŮɜɞɡ ˊɞɡ əŬəɧˊɘůŰŬ əŬɘ ŬɜŰɘůɡɜŬɚɚŬəŰɘəɎ ɛŬŰŬɑɤůŮ Űɖɜ ɞɟɘůŰɘəɐ 

ůɨɜŬɣɖ Űɖɠ ůɨɛɓŬůɖɠ ɐ ˊɟɞəɎɚŮůŮ Űɖɜ ŮɚŬŰŰɤɛŬŰɘəɧŰɖŰɎ Űɖɠ ɐ ŭɘŬɛɧɟűɤůŮ 

ŮɝŬɘŰɑŬɠ Űɖɠ ůɡɛˊŮɟɘűɞɟɎɠ Űɞɡ ŬɡŰɐɠ Űɞ ˊŮɟɘŮɢɧɛŮɜɞ Űɖɠ ůɨɛɓŬůɖɠ əŬŰɎ Űɟɧˊɞ 

ɚɘɔɧŰŮɟɞ Ůɡɜɞɥəɧ ɔɘŬ Űɞɜ ŬɜŰɘůɡɛɓŬɚɚɧɛŮɜɧ Űɞɡ. ȼ ȷȾ 198 ŮˊɘɓɎɚɚŮɘ ůŰɘɠ 

ˊŮɟɘˊŰɩůŮɘɠ ŬɡŰɏɠ Űɖɜ ŬˊɞəŬŰɎůŰŬůɖ Űɞɡ ŬɟɜɖŰɘəɞɨ ŭɘŬűɏɟɞɜŰɞɠ (negatives 

Vertragsinteresse) əŬɘ ŮɘŭɘəɧŰŮɟŬ Űɞɡ ŭɘŬűɏɟɞɜŰɞɠ ŮɛˊɘůŰɞůɨɜɖɠ 

(Vertrauensschaden, reliance damages). ȼ ɏɜɜɞɘŬ Űɞɡ ŬɟɜɖŰɘəɞɨ ŭɘŬűɏɟɞɜŰɞɠ, ɖ 

ɞˊɞɑŬ ŭŮɜ ɡˊɐɟɝŮ ɎɔɜɤůŰɖ əŬŰɎ Űɞ ˊɟɞɥůɢɨɞɜ ŭɑəŬɘɞ
416
, ŭɘŮŰɡˊɩɗɖ Űɞ ˊɟɩŰɞɜ ɡˊɧ 

Űɞɡ Jhering, ɛŮ Ŭűɞɟɛɐ ˊŮɟɘˊŰɩůŮɘɠ ŮɚɚŬŰɤɛŬŰɘəɩɜ ůɡɛɓɎůŮɤɜ, ɧˊɞɡ ɖ 

ˊɟɞəɚɖɗŮɑůŬ ɕɖɛɑŬ ŮɜŰɞˊɑɕŮŰŬɘ ůŰɖɜ ŮɛˊɘůŰɞůɨɜɖ Űɞɡ ŬɜŰɘůɡɛɓŬɚɚɞɛɏɜɞɡ ůŰɞ əɨɟɞɠ 

Űɖɠ ŭɘəŬɘɞˊɟŬəŰɘəɐɠ ɓɞɨɚɖůɖɠ, ɖ ɞˊɞɑŬ Ůə Űɤɜ ɡůŰŮɟɤɜ ŬˊɞŭŮɘəɜɨŮŰŬɘ Ŭɜɑůɢɡɟɖ. 

ɆŰɘɠ ˊŮɟɘˊŰɩůŮɘɠ ŬɡŰɏɠ, ç[é] ŭɘŬ Űɖɠ ˊŬɟɞɢɐɠ ŬˊɞɕɖɛɘɩůŮɤɠ ˊɟɧəŮɘŰŬɘ ɜŬ 

ŭɖɛɘɞɡɟɔɖɗɐ əŬŰɎůŰŬůɘɠ ˊɟŬɔɛɎŰɤɜ ŰɞɘŬɨŰɖ, ɞɑŬ ɗŬ ɡűɑůŰŬŰɞ, ŮɎɜ ŭŮɜ əŬŰɖɟŰɑɕŮŰɞ ɖ 

ůɨɛɓŬůɘɠ ï ɔŮɔɞɜɧɠ ŬɟɜɖŰɘəɧɜ [é]
417
è, Ůə Űɞɡ ɞˊɞɑɞɡ əŬɘ ŭɘŮˊɚɎůɗɖ ɞ ůɢŮŰɘəɧɠ ɧɟɞɠ. 

ȺɘŭɘəɧŰŮɟŬ, ɖ ŬˊɞəŬŰɎůŰŬůɖ Űɞɡ ŬɟɜɖŰɘəɞɨ ŭɘŬűɏɟɞɜŰɞɠ ˊɟɞɦˊɞɗɏŰŮɘ ˊɟɤŰɞɔŮɜɐ 

Ůɜɞɢɐ ˊɟɞɠ Ŭˊɞɕɖɛɑɤůɖ, ɤɠ ɖ Ůɡɗɨɜɖ Ůə Űɤɜ Ɏɟɗɟɤɜ ȷȾ 197 ï 198 , ɧˊɞɡ ɖ 

Ŭˊɞɕɖɛɑɤůɖ ˊŮɟɘɚŬɛɓɎɜŮɘ ɧ,Űɘ ɗŬ ŮɑɢŮ ɞ ɕɖɛɘɤɗŮɑɠ Ŭɜ ŭŮɜ ŮɑɢŮ ɛŮůɞɚŬɓɐůŮɘ ɖ 

ɕɖɛɘɞɔɧɜɞɠ ůɡɛˊŮɟɘűɞɟɎ. ȷɜŰɑɗŮŰŬ, ůŰɘɠ ˊŮɟɘˊŰɩůŮɘɠ ɧˊɞɡ ɖ Ůɜɞɢɐ ˊɟɞɠ Ŭˊɞɕɖɛɑɤůɖ 

ŮɑɜŬɘ ŭŮɡŰŮɟɞɔŮɜɐɠ əŬɗɧůɞɜ ɞ ɞűŮɘɚɏŰɖɠ ŭŮɜ ŮəˊɚɐɟɤůŮ ˊɟɤŰɞɔŮɜɐ ɡˊɞɢɟɏɤůɐ Űɞɡ 

(ˊɢ. ŬɗɏŰɖůɖ ůɡɛɓŬŰɘəɐɠ ɡˊɞɢɟɏɤůɖɠ), ɛɏůɤ Űɖɠ Ŭˊɞɕɖɛɑɤůɖɠ ŮˊɘŭɘɩəŮŰŬɘ ɖ 

ŭɖɛɘɞɡɟɔɑŬ əŬŰɎůŰŬůɖɠ çɞɑŬ ɗŬ ɡűɑůŰŬŰɞ, ŮɎɜ ŮɝŮŰŮɚŮɑŰɞ ɖ ůɨɛɓŬůɘɠ ï ɔŮɔɞɜɧɠ 

ɗŮŰɘəɧɜ
418
è, ɖ Ŭˊɞɕɖɛɑɤůɖ, ŭɖɚŬŭɐ, ůɡɜɑůŰŬŰŬɘ ůŮ ɧ,Űɘ ɗŬ ŮɑɢŮ ɞ ɕɖɛɘɤɗŮɑɠ Ŭɜ 

ŮəˊɚɖɟɤɜɧŰŬɜ ɖ Ŭɟɢɘəɐ Ůɜɞɢɐ (ŭɘŬűɏɟɞɜ Ůəˊɚɐɟɤůɖɠ), ɐŰɞɘ ŮɎɜ ɚɎɛɓŬɜŮ ɢɩɟŬ ɏɜŬ 

ɗŮŰɘəɧ ɔŮɔɞɜɧɠ (ɐ ɗŮŰɘəɧ ŭɘŬűɏɟɞɜ).  

 

                                                
415 ȸɚ. ůɢŮŰ. ũŮɤɟɔɘɎŭɖɠ, Ⱥɜɞɢɘəɧ ȹɑəŬɘɞ, ũŮɜɘəɧ ɛɏɟɞɠ, Ä10, ů. 133 Ůˊ.Ŀ ɆŰŬɗɧˊɞɡɚɞɠ, ũŮɜɘəɧ Ⱥɜɞɢɘəɧ 

ȹɑəŬɘɞ, Ä8 Ŭɟ. 47 Ůˊ. 
416 ȸɚ. ȾŮű. 1, ȽȽ, 1, Ŭɟ. 5Ŀ ũɘŬ Űɖɜ ɘůŰɞɟɘəɐ əŬŰŬɔɤɔɐ Űɞɡ ɧɟɞɡ ɓɚ. ɘŭɑɤɠ ɇɟɘŬɜŰŬűɡɚɚɧˊɞɡɚɞɠ, 

Ⱥɚɚɖɜɘəɧɜ Ⱥɜɞɢɘəɧɜ ȹɑəŬɘɞɜ, Ä6, ȷô, ů. 164-165  
417 ɇɟɘŬɜŰŬűɡɚɚɧˊɞɡɚɞɠ, Ⱥɚɚɖɜɘəɧɜ Ⱥɜɞɢɘəɧɜ ȹɑəŬɘɞɜ, Ä6, ȷô, ů. 162 
418 ɇɟɘŬɜŰŬűɡɚɚɧˊɞɡɚɞɠ, Ⱥɚɚɖɜɘəɧɜ Ⱥɜɞɢɘəɧɜ ȹɑəŬɘɞɜ, Ä6, ȷô, ů. 162 
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90.  ɋɠ ɕɖɛɑŬ, ɖ ɞˊɞɑŬ ŬˊɞəŬɗɑůŰŬŰŬɘ ůɨɛűɤɜŬ ɛŮ Űɖ ŭɘɎŰŬɝɖ Űɞɡ Ɏɟɗɟɞɡ 198 ȷȾ, 

ůŮ ůɡɜŭɡŬůɛɧ əŬɘ ɛŮ Űɖ ŭɘɎŰŬɝɖ Űɞɡ Ɏɟɗɟɞɡ 298 ȷȾ, ɜɞŮɑŰŬɘ ɛɧɜɞ Űɞ ŬɟɜɖŰɘəɧ 

ŭɘŬűɏɟɞɜ (ŭɘŬűɏɟɞɜ ŭɘɎɣŮɡůɖɠ ŮɛˊɘůŰɞůɨɜɖɠ), ˊɞɡ ŰŮɚŮɑ ůŮ ŬɘŰɘɩŭɖ ůɡɜɎűŮɘŬ
419

 ɛŮ 

Űɖɜ, əŬŰɎ ˊŬɟɎɓŬůɖ Űɖɠ əŬɚɐɠ ˊɑůŰɖɠ əŬɘ Űɤɜ ůɡɜŬɚɚŬəŰɘəɩɜ ɖɗɩɜ, ůɡɛˊŮɟɘűɞɟɎ 

Űɞɡ Ɏɚɚɞɡ ɛɏɟɞɡɠ
420
. ȷɜŰɑɗŮŰŬ, ŭŮɜ ɜɞŮɑŰŬɘ ɤɠ ɕɖɛɑŬ ůŰɖɜ ˊŮɟɑˊŰɤůɖ ŬɡŰɐ əŬɘ ŭŮɜ 

ŬˊɞəŬɗɑůŰŬŰŬɘ Űɞ ŭɘŬűɏɟɞɜ ŮəˊɚɖɟɩůŮɤɠ Űɖɠ ůɡɛɓɎůŮɤɠ. Ƀ ɕɖɛɘɤɗŮɑɠ ŭŮɜ 

ŭɘəŬɘɞɨŰŬɘ, ůɡɜŮˊɩɠ, ɜŬ ŬɝɘɩůŮɘ ɧ,Űɘ ɗŬ ŮɑɢŮ Ŭɜ əŬŰŬɟŰɘɕɧŰŬɜ ɖ ůɨɛɓŬůɖ, ŭŮŭɞɛɏɜɞɡ 

ɛɎɚɘůŰŬ ɧŰɘ çŰɞ ɛɏɟɞɠ ˊɞɡ əŬŰɎ Űɞ ůŰɎŭɘɞ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ ŭŮɜ ŮŰɐɟɖůŮ Űɖɜ 

                                                
419 ũɘŬ Űɖɜ ŬɜɎɔəɖ ŬˊŬɔəɑůŰɟɤůɖɠ Ŭˊɧ Űɖɜ ŰŮɢɜɘəɐ ɏɜɜɞɘŬ Űɞɡ ŬɟɜɖŰɘəɞɨ ŭɘŬűɏɟɞɜŰɞɠ əŬɘ ɔɘŬ Űɞɜ 

ˊɟɞůŭɘɞɟɘůɛɧ Űɖɠ Ŭˊɞɕɖɛɑɤůɖɠ Ůˊɑ Űɖ ɓɎůŮɘ Űɖɠ ŬɘŰɘɩŭɞɡɠ ůɡɜɎűŮɘŬɠ ɓɚ. ȾɞɡɛɎɜŰɞɠ, ȺɟɛȷȾ Ɏɟɗɟ. 

197-198 Ŭɟ. 77 ç[é] ɎɜŮɡ ˊɟɞůűɡɔɐɠ Ůɘɠ Űɖɜ ɏɜɜɞɘŬɜ Űɞɡ ŬɟɜɖŰɘəɞɨ ŭɘŬűɏɟɞɜŰɞɠ, ŬɟəŮɑ ŭɘŬ Űɞɜ 

əŬɗɞɟɘůɛɧɜ, Űɖɠ əŬŰŬɓɚɖŰɏŬɠ ŬˊɞɕɖɛɘɩůŮɤɠ ɞ ɞɟɗɧɠ əŬɗɞɟɘůɛɧɠ Űɞɡ ɕɖɛɘɞɔɧɜɞɡ ɔŮɔɞɜɧŰɞɠ əŬɘ ɖ ɞɟɗɐ 

ŮəŰɑɛɖůɘɠ Űɖɠ ŬɘŰɘɩŭɞɡɠ ůɡɜɎűŮɘŬɠ [é]èĿ ɆˊɡɟɘŭɎəɖɠ, Ä236ɔŬ, ů. 683 çɃɟɗɧŰŮɟɞ ɧɛɤɠ ŮɑɜŬɘ, 

ŮɔəŬŰŬɚŮɑˊɞɜŰŬɠ Űɘɠ ɗŮɤɟɖŰɘəɏɠ ŬɛűɘůɓɖŰɐůŮɘɠ ɤɠ ˊɟɞɠ Űɖɜ ɏɜɜɞɘŬ Űɞɡ ŬɟɜɖŰɘəɞɨ ŭɘŬűɏɟɞɜŰɞɠ, ɜŬ ˊɞɨɛŮ 

ɧŰɘ ɖ Ŭˊɞɕɖɛɑɤůɖ ˊŮɟɘɚŬɛɓɎɜŮɘ əɎɗŮ ɕɖɛɑŬ ˊɞɡ ɓɟɑůəŮŰŬɘ ůŮ ŬɘŰɘɩŭɖ ůɨɜŭŮůɛɞ ɛŮ Űɖɜ ɡˊŬɑŰɘŬ əŬɘ 
ŬɜŰɘůɡɜŬɚɚŬəŰɘəɐ ůɡɛˊŮɟɘűɞɟɎ Űɞɡ ɕɖɛɘɩůŬɜŰɞɠ [é]èĿ ɄŬˊŬɜŰɤɜɑɞɡ, Ä63, ů. 345 çɆɡɜŮˊɏůŰŮɟɞ ɏŰůɘ 

əŬɘ ˊɟŬəŰɘəɎ ŬˊɚɞɨůŰŮɟɞ ŮɑɜŬɘ ɖ Ŭˊɞɕɖɛɑɤůɖ ˊɞɡ ˊɟɏˊŮɘ ɜŬ əŬŰŬɓɚɖɗŮɑ ɛŮ Űɞ 198 ɜŬ ˊɟɞůŭɘɞɟɑɕŮŰŬɘ 

əɎɗŮ űɞɟɎ, Ŭűɞɨ əŬɗɞɟɘůŰŮɑ Űɞ ɔŮɔɞɜɧɠ ˊɞɡ ŮˊɏűŮɟŮ Űɖ ɕɖɛɑŬ [é] əŬɘ ŭɘŬˊɘůŰɤɗŮɑ ɖ ŬɘŰɘɩŭɖɠ ůɡɜɎűŮɘŬ 

[é]èĿ Ȼɏˊɞɠ, Ⱥɜɞɢɘəɧɜ ȹɑəŬɘɞɜ, ɇɧɛ. Ƚ, Ä14 ȽȽ ȸ Ŭɟ. 5, ɧˊɞɡ əŬɘ ɚɧɔɞɠ ɔɘŬ çɎɔɞɜɖ ˊŬɜŭŮəŰɘůŰɘəɐ 

əɚɖɟɞɜɞɛɑŬèĿ ɇůɞɚŬəɑŭɖɠ, ˊŬɟŬŰɖɟɐůŮɘɠ ɡˊɧ ȷɄ 1712/2008, ɉɟȽȹ 2009, ů. 642 çɇɞ ŬɟɜɖŰɘəɧ 

ŭɘŬűɏɟɞɜ ŭŮɜ ŬˊɞŰŮɚŮɑ ŮɝɎɚɚɞɡ ůŬűɩɠ ɞɟɘɞɗŮŰɖɛɏɜɖ əŬŰɖɔɞɟɑŬ, ŬɚɚɎ ɛɎɚɚɞɜ ŭɖɛɘɞɨɟɔɖɛŬ Űɖɠ ɗŮɤɟɑŬɠ, 

Űɞ ɞˊɞɑɞ ˊŮɟɘɔɟɎűŮɘ Ůə Űɤɜ ɡůŰɏɟɤɜ ŰŬ əɞɘɜɎ ɢŬɟŬəŰɖɟɘůŰɘəɎ ˊŮɟɘůůɧŰŮɟɤɜ ˊŮɟɘˊŰɩůŮɤɜ Ŭˊɞɕɖɛɑɤůɖɠ. 

Ƀ ɜɞɛɘəɧɠ ɢŬɟŬəŰɖɟɘůɛɧɠ ŮɑɜŬɘ, Ůˊɞɛɏɜɤɠ, ɛɎɚɚɞɜ Ŭˊɟɧůűɞɟɞɠ ɔɘŬ ɜŬ ˊŬɟɎůɢŮɘ ŬůűŬɚɐ ůɡɛˊŮɟɎůɛŬŰŬ 

ɤɠ ˊɟɞɠ Űɖɜ ɞɟɘɞɗɏŰɖůɖ Űɖɠ ɏəŰŬůɖɠ Űɖɠ ŬˊɞɕɖɛɑɤůɖɠèĿ ũŬɕɐɠ, ũɜɤɛɞŭɞŰɐůŮɘɠ (1956-1964), ů. 310 

ç[...] ɖ əŬŰŬůəŮɡɐ Űɞɡ ŬɟɜɖŰɘəɞɨ ŭɘŬűɏɟɞɜŰɞɠ ɗŮɤɟŮɑŰŬɘ ɜɡɜ Ůɜ Űɖ ŮˊɘůŰɐɛɖ ɤɠ ɡˊŮɟɎɔŬɜ ŭɞɔɛŬŰɘəɐ. 

ũɑɜŮŰŬɘ ŬɜŰɘɚɖˊŰɧɜ, ɧŰɘ ɖ Ůɜ ɚɧɔɤ ɛɞɟűɐ ŭŮɜ ŮɑɜŬɘ Ɏɚɚɞ Űɘ ɐ Űɟɧˊɞɠ ɡˊɞɚɞɔɘůɛɞɨ Űɖɠ ɕɖɛɑŬɠ əŬŰɎ Űɖɜ 

ŬɘŰɘɩŭɖɜ ůɡɜɎűŮɘŬɜ.è, ů. 318 ç[...] Űɞ Ɏɟɗɟɞɜ 198 Ä1 ȷȾ ɞɛɘɚŮɑ ˊŮɟɑ ŬɜɞɟɗɩůŮɤɠ Űɖɠ ɕɖɛɑŬɠ, ɢɤɟɑɠ ɜŬ 
ˊŮɟɘɞɟɑɕŮɘ ŰŬɨŰɖɠ Ůɘɠ Űɞ ŬɟɜɖŰɘəɧɜ ŭɘŬűɏɟɞɜ. ȺɎɜ ɗŬ ɞűŮɑɚŮŰŬɘ ŰɞɨŰɞ ɐ Űɞ ɗŮŰɘəɧɜ, ŮɑɜŬɘ ɕɐŰɖɛŬ 

ŬɘŰɘɩŭɞɡɠ ůɡɜŬűŮɑŬɠ.èĿ ɆŰŬɗɧˊɞɡɚɞɠ, ȻɖŰɐɛŬŰŬ ɄɟɞůɡɛɓŬŰɘəɐɠ Ⱥɡɗɨɜɖɠ ï ȺˊɘɢŮɘɟɐůŮɘɠ Ⱦɞɘɜɐɠ 

ɋűɏɚŮɘŬɠ, ɀŮɚɏŰŮɠ ȽȽ, ů. 253 çɆɖɛŬůɑŬ ŭŮɜ ɏɢŮɘ ɖ ɏɜŰŬɝɖ ůŰɖɜ ɏɜɜɞɘŬ Űɞɡ ŬɟɜɖŰɘəɞɨ ŭɘŬűɏɟɞɜŰɞɠ, ŬɚɚɎ 

ɖ ŭɘŬˊɑůŰɤůɖ Űɞɡ ɕɖɛɘɞɔɧɜɞɡ ɔŮɔɞɜɧŰɞɠ (ŬəɟɘɓɏůŰŮɟŬ, Űɞɡ ɜɧɛɘɛɞɡ ɚɧɔɞɡ Ůɡɗɨɜɖɠ) ˊɞɡ ˊɟɞəɎɚŮůŮ Űɖ 

ɕɖɛɑŬ əŬɘ Űɞɡ ŬɘŰɘɩŭɞɡɠ ůɡɜŭɏůɛɞɡ ɛŮŰŬɝɨ Űɞɡɠ. ɇɏŰɞɘɞ ɔŮɔɞɜɧɠ Ůŭɩ ŭŮɜ ŮɑɜŬɘ ɖ ɛɖ ůɡɛɛɧɟűɤůɖ ˊɟɞɠ 

ůɡɛɓŬŰɘəɏɠ ɡˊɞɢɟŮɩůŮɘɠ (ˊɞɡ ŭŮɜ ɡˊɐɟɢŬɜ, əŬɘ, ɎɟŬ, ŭŮɜ ɞűŮɑɚŮŰŬɘ ɗŮŰɘəɧ ŭɘŬűɏɟɞɜ), ŬɚɚɎ ɖ ŬɜŰɑɗŮŰɖ 

ˊɟɞɠ Űɖɜ əŬɚɐ ˊɑůŰɖ əŬɘ ɡˊɎɘŰɘŬ ůɡɛˊŮɟɘűɞɟɎ, əŬŰɎ Űɘɠ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ, ůɨɛűɤɜŬ ɛŮ Űɘɠ ȷȾ 197 ï 

198. Ⱥˊɞɛɏɜɤɠ ŬˊɞəŬɗɑůŰŬŰŬɘ ɛɧɜɞ ɕɖɛɑŬ ůŰɞ ɛɏŰɟɞ ˊɞɡ ŮɑɜŬɘ ůɡɜɏˊŮɘŬ ɛɘŬɠ ŰɏŰɞɘŬɠ ůɡɛˊŮɟɘűɞɟɎɠ əŬɘ 

ɧɢɘ ůɡɜɏˊŮɘŬ Űɡɢɧɜ Ɏɚɚɤɜ ɕɖɛɘɞɔɧɜɤɜ ŬɘŰɘɩɜ. ũɘô ŬɡŰɧ Űɞ ŬɟɜɖŰɘəɧ ŭɘŬűɏɟɞɜ ŭŮɜ ŬˊɞŰŮɚŮɑ ŭɘŬűɞɟŮŰɘəɧ 

Ůɑŭɞɠ ɕɖɛɑŬɠ, ŬɚɚɎ Ŭˊɞɕɖɛɑɤůɖ ˊɞɡ ɞűŮɑɚŮŰŬɘ ɔɘŬ ŭɘŬűɞɟŮŰɘəɧ (Ŭˊɧ Űɖɜ ŬɗɏŰɖůɖ ůɡɛɓŬŰɘəɩɜ 

ɡˊɞɢɟŮɩůŮɤɜ) ɜɧɛɘɛɞ ɚɧɔɞ Ůɡɗɨɜɖɠ. ɇɞɨŰɞ ɏɢŮɘ ůɖɛŬůɑŬ ɔɘŬ Űɖɜ ɏəŰŬůɖ Űɖɠ ɕɖɛɑŬɠ, Ŭűɞɨ ŬɡŰɐ ˊɟɏˊŮɘ ɜŬ 
ɓɟɑůəŮŰŬɘ ůŮ ŬɘŰɘɩŭɖ ůɢɏůɖ Ŭəɟɘɓɩɠ ɛŮ Űɞɜ ɜɧɛɘɛɞ ɚɧɔɞ ŮɡɗɨɜɖɠèĿ ɞ ɑŭɘɞɠ, ũŮɜɘəɧ Ⱥɜɞɢɘəɧ ȹɑəŬɘɞ, Ä8 

Ŭɟ. 34 Ůˊ. 
420 ȾɞɡɛɎɜŰɞɠ, ȺɟɛȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 57, 77 Ůˊ.Ŀ ȾŬɟɎůɖɠ ůŮ ũŮɤɟɔɘɎŭɖ ï ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ2, 

Ɏɟɗɟ. 197-198 Ŭɟ. 17Ŀ ȿɏəəŬɠ ůŮ ɆȺȷȾ, Ɏɟɗɟ. 197-198 Ŭɟ. 32Ŀ ũŮɤɟɔɘɎŭɖɠ, Ä34, ů. 507Ŀ ȿŬŭɎɠ, ɇɧɛ. 

ȽȽ, Ä 36, ů. 240-241Ŀ ɄŬˊŬɜŰɤɜɑɞɡ, Ä63, ů. 345Ŀ ɆˊɡɟɘŭɎəɖɠ, Ä236ɔŬ, 236ɔɓ, ů. 682-683Ŀ ɞ ɑŭɘɞɠ, 

ȰəŰŬůɖ əŬɘ ˊŮɟɘŮɢɧɛŮɜɞ Űɖɠ Ŭˊɞɕɖɛɑɤůɖɠ əŬŰɎ Űɞ Ɏɟɗɟɞ 198 ȷȾ, Ɂɞȸ 1978, ů. 539 Ůˊ.=ɀŮɚɏŰŮɠ əŬɘ 

ůɢɧɚɘŬ ɔɘŬ ůɨɔɢɟɞɜŬ ɕɖŰɐɛŬŰŬ ŬůŰɘəɞɨ ŭɘəŬɑɞɡ, 1978, ů. 57 Ůˊ.Ŀ ɄŬˊŬůŰŮɟɑɞɡ ȹ./ȾɚŬɓŬɜɑŭɞɡ ȹ., Ä27, 

ů. 163Ŀ ɀˊŬɚɐɠ, Ä87, ů. 240Ŀ ȹŮɚɖɔɘɎɜɜɖɠ, ũɜɤɛɞŭɞŰɐůŮɘɠ (1960 ï 1966), ů. 74 =ȷɟɛ Ⱦô (1966), ů. 

526Ŀ ũŬɕɐɠ, ũɜɤɛɞŭɞŰɐůŮɘɠ (1956-1964), ů. 303Ŀ Ɂɘəɧˊɞɡɚɞɠ ȸ., ɁɞɛɞɚɞɔɘŬəɐ ŮűŬɟɛɞɔɐ Űɖɠ 

ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ, ů. 56Ŀ ȷˊɧ Űɖɜ ɜɞɛɞɚɞɔɑŬ ɓɚ. ȷɄ 606/2015 ɁɃɀɃɆĿ ȺűɄŮɘɟ 482/2014 

ɁɃɀɃɆĿ ȷɄ 1721/2014 ɁɃɀɃɆĿ Ⱥűȷɗ 1404/2014, ȷɟɛ 2015. 208Ŀ ɄɄɟȻŬə 72/2013, Ⱥűȷȹ 2014. 

266Ŀ ȺűɄŮɘɟ 645/2012, Ⱥɚɚȹɜɖ 2013. 1041Ŀ ɄɄɟȷɗ 1166/2012 ɁɃɀɃɆĿ ɀɄɟɄŬŰɟ 465/2012, 
Ⱥűȷȹ 2012. 1050Ŀ ȷɄ 554/2011, ɉɟȽȹ 2012. 29Ŀ  ȷɄ 878/2011, ȺȺɛˊȹ 2012. 416= Ⱥ7 2012.1263= 

ɉɟɖȹ 2012.112Ŀ ɄɄɟȷɗ 134/2011 ɁɃɀɃɆĿ ɄɄɟȷɗ 1623/2010 ɁɃɀɃɆĿ ȷɄ 1734/2009, ɉɟȽȹ 

2010. 100Ŀ ɀɄɟɅɞŭ 94/2009 ɁɃɀɃɆĿ ɄɄɟȷɗ 1179/2008, Ⱥűȷȹ2009. 1189Ŀ ȷɄ 1175/2007, Ɂɞȸ 

2007. 2325Ŀ ȺűɄŬŰɟ 744/2007, ȷɢɁɞɛ 2008. 37Ŀ Ⱥűȷɗ 8566/2007, Ⱥɚɚȹɜɖ 2008. 841Ŀ ɄɄɟɂŬɜɗ 

20/2007 ɁɃɀɃɆĿ ȷɄ 1242/2005, Ⱥɚɚȹɜɖ 2006. 117Ŀ ȷɄ 1346/2000, ȹȺȺ 2001. 735= Ⱥɚɚȹɜɖ 2002. 

383Ŀ ɄɄɟȷɟŰ 79/1995, ȷɟɛ 1996. 131 
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ŬˊŬɘŰɞɨɛŮɜɖ Ŭˊɧ Űɘɠ ˊŬɟŬˊɎɜɤ ŭɘŬŰɎɝŮɘɠ ŬˊŬɘŰɞɨɛŮɜɖ ůɡɛˊŮɟɘűɞɟɎ, ŭŮɜ ɐŰŬɜ 

ɡˊɞɢɟŮɤɛɏɜɞ, ůŰŬ ˊɚŬɑůɘŬ Űɖɠ Ŭˊɧ Űɞ Ɏɟɗɟɞ 361 ȷȾ əŬɗɘŮɟɞɨɛŮɜɖɠ ŮɚŮɡɗŮɟɑŬɠ Űɞɡ 

ˊɟɞůɩˊɞɡ ɜŬ ůɡɜɎˊŰŮɘ ɐ ɜŬ ɛɖ ůɡɜɎˊŰŮɘ ůɡɛɓɎůŮɘɠ əŬɘ ɜŬ əŬɗɞɟɑɕŮɘ Űɞ ˊŮɟɘŮɢɧɛŮɜɞ 

ŬɡŰɩɜ, ɜŬ əŬŰŬɟŰɑůŮɘ Űɖ ůɨɛɓŬůɖ ˊɞɡ ŰŮɚɘəɎ ŭŮɜ əŬŰŬɟŰɑůŰɖəŮ
421
è.   

 

2. To ˊŮɟɘŮɢɧɛŮɜɞ Űɖɠ Ŭˊɞɕɖɛɑɤůɖɠ - ɖ ŬˊɞəŬŰɎůŰŬůɖ ɗŮŰɘəɐɠ əŬɘ ŬˊɞɗŮŰɘəɐɠ 

ɕɖɛɑŬɠ 

91. ȼ ŭɘɎəɟɘůɖ ɗŮŰɘəɞɨ əŬɘ ŬɟɜɖŰɘəɞɨ ŭɘŬűɏɟɞɜŰɞɠ ŭŮɜ ɗŬ ˊɟɏˊŮɘ ɜŬ ɞŭɖɔŮɑ ůŰɞ 

ůɡɛˊɏɟŬůɛŬ ɧŰɘ Ůɜ ˊɟɞəŮɘɛɏɜɤ ŬˊɞəŬŰŬůŰŬŰɏŬ ŮɑɜŬɘ ɛɧɜɞ ɖ ŬˊɞɗŮŰɘəɐ ɕɖɛɑŬ
422

. 

ȾŬŰɎ Űɖɜ əɟŬŰɞɨůŬ Ɏˊɞɣɖ
423
, ɖ Ŭˊɞɕɖɛɑɤůɖ əŬŰɎ Űɖɜ ȷȾ 198 ˊŮɟɘɚŬɛɓɎɜŮɘ Űɧůɞ Űɖ 

ɗŮŰɘəɐ (damnum emergens)  ɧůɞ əŬɘ Űɖɜ ŬˊɞɗŮŰɘəɐ ɕɖɛɑŬ (ŭɘŬűɡɔɧɜ əɏɟŭɞɠ - lucrum 

cessans), ˊɞɡ ŰŮɚŮɑ ůŮ ŬɘŰɘɩŭɖ ůɡɜɎűŮɘŬ ɛŮ Űɖɜ ˊŬɟɎɜɞɛɖ ůɡɛˊŮɟɘűɞɟɎ əŬŰɎ Űɞ 

ˊɟɞůɡɛɓŬŰɘəɧ ůŰɎŭɘɞ. ɆŰɞ ˊɚŬɑůɘɞ ŬɡŰɧ, ɤɠ ɗŮŰɘəɐ ɕɖɛɑŬ ɜɞɞɨɜŰŬɘ ɘŭɑɤɠ Űɡɢɧɜ ɏɝɞŭŬ 

ɛŮ Ŭűɞɟɛɐ Űɖ ŭɘŮɜɏɟɔŮɘŬ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ (ˊɢ. ɏɝɞŭŬ ŰŬɝɘŭɘɞɨ əŬɘ ŭɘŬɛɞɜɐɠ, 

Ŭɛɞɘɓɏɠ ŰɟɑŰɤɜ ˊɟɞůɩˊɤɜ ɔɘŬ ˊŬɟɞɢɐ ɡˊɖɟŮůɘɩɜ ï ɜɞɛɘəɧɠ ɐ ŰŮɢɜɘəɧɠ ɏɚŮɔɢɞɠ Űɞɡ 

ŬɜŰɘəŮɘɛɏɜɞɡ Űɖɠ ɡˊɧ ŭɘŬˊɟŬɔɛɎŰŮɡůɖ ůɨɛɓŬůɖɠ, ůɡɛɓɞɚŬɘɞɔɟŬűɘəɎ ɏɝɞŭŬ, 

ɛŮůɘŰɘəɏɠ Ŭɛɞɘɓɏɠ, Űɏɚɖ ɢŬɟŰɞůɐɛɞɡ, ɚɞɘˊɏɠ ŭŬˊɎɜŮɠ ɔɘŬ Űɖ ůɨɜŬɣɖ Űɖɠ ůɨɛɓŬůɖɠ 

əŬɘ Ůɜ ɔɏɜŮɘ əɎɗŮ ŭŬˊɎɜɖ ˊɞɡ ɚŬɛɓɎɜŮɘ ɢɩɟŬ ɛŮ ůəɞˊɧ Űɖɜ ůɨɜŬɣɖ Űɖɠ 

ůɨɛɓŬůɖɠ)
424

. ɋɠ ˊɟɞɠ Űɖɜ Űɡɢɧɜ ˊŬɟŬůɢŮɗŮɑůŬ ˊɟɞəŬŰŬɓɞɚɐ, Ŭɜ ŬɡŰɐ ŭŮɜ ŮɑɜŬɘ 

ŬˊɞŰɏɚŮůɛŬ Űɞɡ ˊɟɞůɡɛɓŬŰɘəɞɨ ˊŰŬɑůɛŬŰɞɠ, ɛˊɞɟŮɑ ɜŬ ŬɜŬɕɖŰɖɗŮɑ, ɧɢɘ ɤɠ ɛɏɟɞɠ Űɖɠ 

Ŭˊɞɕɖɛɑɤůɖɠ əŬŰô ȷȾ 198, ŬɚɚɎ ɛŮ ɓɎůɖ Űɘɠ ŭɘŬŰɎɝŮɘɠ ɔɘŬ Űɞɜ ŬŭɘəŬɘɞɚɧɔɖŰɞ 

                                                
421 ɄɎɔɘŬ ɜɞɛɞɚɞɔɑŬ: ȷɄ 606/2015 ɁɃɀɃɆĿ ȷɄ 1721/2014 ɁɃɀɃɆĿ ȷɄ 878/2011, ȺȺɛˊȹ 2012. 

416=Ⱥ7 2012.1263= ɉɟɖȹ 2012.112Ŀ ȷɄ 1734/2009, ɉɟȽȹ 2010. 100Ŀ ȷɄ 1175/2007, Ɂɞȸ 2007. 

2325Ŀ ȷɄ 1242/2005, Ⱥɚɚȹɜɖ 2006. 117Ŀ ȷɄ 1346/2000, ȹȺȺ 2001. 735=Ⱥɚɚȹɜɖ 2002. 383Ŀ ȷɄ 

1734/2009, ɉɟȽȹ 2011. 100Ŀ ȷɄ 307/2009 ɁɃɀɃɆĿ ȷɄ 1955/2009, ɉɟȽȹ 2010.603=Ɂɞȸ 2010. 

1688Ŀ ȷɄ 1175/2007, Ɂɞȸ 2007. 2325Ŀ ȷɄ 12/2006 ɁɃɀɃɆ 
422 ũɘŬ Űɖ ŭɘɎəɟɘůɖ ɗŮŰɘəɞɨ əŬɘ ŬɟɜɖŰɘəɞɨ ŭɘŬűɏɟɞɜŰɞɠ əŬɘ ɗŮŰɘəɐɠ əŬɘ ŬˊɞɗŮŰɘəɐɠ ɕɖɛɑŬɠ ɓɚ. ɛŮŰŬɝɨ 

Ɏɚɚɤɜ ũŮɤɟɔɘɎŭɖɠ, Ⱥɜɞɢɘəɧ ȹɑəŬɘɞ, ũŮɜɘəɧ ɛɏɟɞɠ, Ä11, Ŭɟ. 42, ů. 160 
423 ȾɞɡɛɎɜŰɞɠ, ȺɟɛȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 79Ŀ ɀɘɢŬɖɚɑŭɖɠ-ɁɞɡɎɟɞɠ, ɆɡɜɏˊŮɘŬɘ Űɞɡ ŭɧɚɞɡ ˊŮɟɑ Űɖɜ 

əŬŰɎɟŰɘůɘɜ ůɡɛɓɎůŮɤɠ, ȺȺɁ 1946, ů. 214 ůɖɛ. 24Ŀ ȾŬɟɎůɖɠ ůŮ ũŮɤɟɔɘɎŭɖ ï ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ2 Ɏɟɗɟ. 

197-198 Ŭɟ. 17Ŀ ȿɏəəŬɠ ůŮ ɆȺȷȾ Ɏɟɗ. 197-198 Ŭɟ. 32Ŀ ũŮɤɟɔɘɎŭɖɠ, Ä34, ů. 507Ŀ ȿŬŭɎɠ, ɇɧɛ. ȽȽ, Ä36, 

ů. 241Ŀ ɄŬˊŬůŰŮɟɑɞɡ ȹ./ȾɚŬɓŬɜɑŭɞɡ ȹ., Ä27, ů. 163Ŀ ɄŬˊŬɜŰɤɜɑɞɡ, Ä63, ů. 345 ï 346Ŀ ȷˊɧ Űɖɜ 
ɜɞɛɞɚɞɔɑŬ ɓɚ. ŮɜŭŮɘəŰ. ȷɄ 334/2015 ɁɃɀɃɆĿ ȷɄ 606/2015 ɁɃɀɃɆĿ ȺűɄŮɘɟ 482/2014 ɁɃɀɃɆĿ 

ȷɄ 1721/2014 ɁɃɀɃɆĿ Ⱥűȷɗ 1404/2014, ȷɟɛ 2015. 208Ŀ ȺɘɟɅɞŭ 226/2014 ɁɃɀɃɆĿ ȷɄ 280/2013 

ɁɃɀɃɆĿ ȺűɄŮɘɟ 685/2013, Ⱥɚɚȹɜɖ 2014. 508Ŀ Ⱥűȷɗ 7037/2013 ɁɃɀɃɆĿ ȺűŪŮůů 7271/2013, 

Ⱥűȷȹ 2014. 478Ŀ ɄɄɟȻŬə 72/2013, Ⱥűȷȹ 2014. 266Ŀ ȺűɄŮɘɟ 645/2012, Ⱥɚɚȹɜɖ 2013. 1041Ŀ 

ɄɄɟȷɗ 1166/2012 ɁɃɀɃɆĿ ɀɄɟɄŬŰɟ 465/2012, Ⱥűȷȹ 2012. 1050Ŀ ȷɄ 554/2011, ɉɟȽȹ 2012. 29Ŀ  

ȷɄ 878/2011, ȺȺɛˊȹ 2012. 416= Ⱥ7 2012.1263= ɉɟɖȹ 2012.112Ŀ ɄɄɟȷɗ 134/2011 ɁɃɀɃɆĿ 

ɄɄɟȷɗ 1623/2010 ɁɃɀɃɆĿ ȷɄ 1734/2009, ɉɟȽȹ 2010. 100Ŀ ɀɄɟɅɞŭ 94/2009 ɁɃɀɃɆĿ ɄɄɟȷɗ 

1179/2008, Ⱥűȷȹ2009. 1189Ŀ ȷɄ 1175/2007, Ɂɞȸ 2007. 2325Ŀ ȺűɄŬŰɟ 744/2007, ȷɢɁɞɛ 2008. 37Ŀ 

Ⱥűȷɗ 8566/2007, Ⱥɚɚȹɜɖ 2008. 841Ŀ ɄɄɟɂŬɜɗ 20/2007 ɁɃɀɃɆĿ ȷɄ 1242/2005, Ⱥɚɚȹɜɖ 2006. 

117Ŀ ȷɄ 1346/2000, ȹȺȺ 2001. 735= Ⱥɚɚȹɜɖ 2002. 383Ŀ ɄɄɟȷɟŰ 79/1995, ȷɟɛ 1996. 1319 
424 ȸɚ. ůɢŮŰɘəɐ ˊŮɟɘˊŰɤůɘɞɚɞɔɑŬ ůŮ ũŮɤɟɔɘɎŭɖɠ, Ä34, ů. 507Ŀ ȿŬŭɎɠ, ɇɧɛ. ȽȽ, Ä36, ů. 241Ŀ ȾŬɛˊɑŰůɖɠ, 

ɄŮɟɑ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ, ů. 134 Ůˊ.Ŀ ɇůŬɚŬɔŬɜɑŭɖ, ȼ Ůɡɗɨɜɖ Ŭˊɧ Űɘɠ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ, 
ɁɞɛɞɚɞɔɘŬəɐ ŬɜŰɘɛŰɩˊɘůɖ, Ⱥűȷȹ 3/2009, ů. 261 Ůˊ.Ŀ Ⱥɘŭɘəɩɠ ɤɠ ˊɟɞɠ Űɘɠ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ ɔɘŬ 

əŬŰɎɟŰɘůɖ ůɨɛɓŬůɖ ŮɟɔŬůɑŬɠ ɤɠ ɗŮŰɘəɐ ɕɖɛɑŬ ŬɝɘɞɚɞɔɞɨɜŰŬɘ Űɡɢɧɜ ɏɝɞŭŬ ɛŮŰŬəɑɜɖůɖɠ Űɞɡ ɛɘůɗɤŰɞɨ, 

Ůɜɩ ɤɠ ŭɘŬűɡɔɧɜ əɏɟŭɞɠ ɖ Ŭˊɧɟɟɘɣɖ Ɏɚɚɖɠ ˊɟɧŰŬůɖɠ ɔɘŬ əŬŰɎɟŰɘůɖ ůɨɛɓŬůɖɠ ŮɟɔŬůɑŬɠ, ɖ ɕɖɛɑŬ 

ɚɧɔɤ ˊŬɟŬɑŰɖůɖɠ Ŭˊɧ Űɖɜ ˊɟɞɖɔɞɨɛŮɜɖ ŮɟɔŬůɑŬ əɚˊ. ȸɚ. ůɢŮŰ. ȻŮɟŭŮɚɐɠ, ȺɟɔŬŰɘəɧ ȹɑəŬɘɞ, ɇɧɛ. Ƚ, ů. 

317-318 əŬɘ Űɘɠ ŮəŮɑ ŬɜŬűŮɟɧɛŮɜŮɠ ˊŮɟɘˊŰɩůŮɘɠĿ ũŮɤɟɔɘɎŭɖɠ, Ⱥɜɞɢɘəɧ ȹɑəŬɘɞ, Ⱥɘŭɘəɧ ɛɏɟɞɠ, ɇɧɛ. ȽȽ, ů. 
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ˊɚɞɡŰɘůɛɧ Űɤɜ ȷȾ 904 Ůˊ
425

. ȷɜŰɑɗŮŰŬ, ɧŰŬɜ ɡˊŬɑŰɘɞɠ ɔɘŬ Űɖ ɛŬŰŬɑɤůɖ Űɖɠ ůɨɛɓŬůɖɠ 

ŮɑɜŬɘ ŬɡŰɧɠ ˊɞɡ ɏŭɤůŮ Űɖɜ ˊɟɞəŬŰŬɓɞɚɐ, ɞ ŬɜŰɘůɡɛɓŬɚɚɧɛŮɜɞɠ ŭŮɜ ɡˊɏɢŮɘ Ůɡɗɨɜɖ 

Ŭˊɧ ŰŬ ɎɟɗɟŬ 197 əŬɘ 198 ȷȾ
426

. 

 

92. ȾŬŰɎ əŬɜɧɜŬ, ɡˊɞɢɟɏɤůɖ Ŭˊɞɕɖɛɑɤůɖɠ ɔɘŬ ŬˊɞɗŮŰɘəɐ ɕɖɛɑŬ ɡűɑůŰŬŰŬɘ, ɞůɎəɘɠ 

ŮɝŬɘŰɑŬɠ Űɖɠ əŬəɧˊɘůŰɖɠ əŬɘ ŬɜŰɘůɡɜŬɚɚŬəŰɘəɐɠ ůɡɛˊŮɟɘűɞɟɎɠ əŬŰɎ Űɞ 

ˊɟɞůɡɛɓŬŰɘəɧ ůŰɎŭɘɞ Ůə ɛɏɟɞɡɠ Ůɜɧɠ Ůə Űɤɜ ůɡɜŬɚɚŬůůɞɛɏɜɤɜ, ɛŬŰŬɘɩɜŮŰŬɘ Űɡɢɧɜ 

əɏɟŭɞɠ Ŭˊɧ Űɖ ůɨɜŬɣɖ Ɏɚɚɖɠ ůɡɛɓŬůɖɠ, Űɞ ˊŮɟɘŮɢɧɛŮɜɞ Űɖɠ ɞˊɞɑŬɠ əɟɑɜŮŰŬɘ ɧɛɞɘɞ ɐ 

ŮɡɛŮɜɏůŰŮɟɞ Ŭˊɧ Űɖɜ ɡˊɧ ŭɘŬˊɟŬɔɛɎŰŮɡůɖ, əŬɘ Űɖɜ ɞˊɞɑŬ ɗŬ ůɨɜŬˊŰŮ ɞ ɕɖɛɘɤɗŮɑɠ, Ŭɜ 

ŭŮɜ ŮˊŮŭŮɑəɜɡŮɘ ŮɛˊɘůŰɞůɨɜɖ ůŰɖɜ ɞɟɘůŰɘəɐ əŬŰɎɟŰɘůɖ Űɖɠ ŰŮɚɘəɩɠ ɛŬŰŬɘɤɗŮɑůŬɠ 

ůɨɛɓŬůɖɠ
427

. Ƀɘ ŬɜɩűŮɚŮɠ ŭŬˊɎɜŮɠ Űɤɜ ɛŮɟɩɜ ɛŮ Ŭűɞɟɛɐ Űɘɠ ɛŮŰŬɝɨ Űɞɡɠ 

ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ ŬˊɞŰŮɚɞɨɜ Űɞ ɢŬɟŬəŰɖɟɘůŰɘəɧŰŮɟɞ əɞɜŭɨɚɘ ˊɞɡ ŮɛˊɑˊŰŮɘ ůŰɞ 

ŬˊɞəŬŰŬůŰŬŰɏɞ ŬɟɜɖŰɘəɧ ŭɘŬűɏɟɞɜ
428

.  ɆŮ əɎɗŮ ˊŮɟɑˊŰɤůɖ, Űɡɢɧɜ ɡűɘůŰɎɛŮɜɖ ɕɖɛɑŬ 

Ŭˊɧ Űɖɜ ɛɖ əŬŰɎɟŰɘůɖ Űɖɠ ůɨɛɓŬůɖɠ ŭŮɜ ɜɞŮɑŰŬɘ ɤɠ ŭɘŬűɡɔɧɜ əɏɟŭɞɠ
429
. ɇɞ 

ŬˊɞəŬŰŬůŰŬŰɏɞ ŭɘŬűɡɔɧɜ əɏɟŭɞɠ ɗŬ ˊɟɏˊŮɘ ɜŬ ɓɟɑůəŮŰŬɘ ůŮ ŬɘŰɘɩŭɖ ůɡɜɎűŮɘŬ ɛŮ Űɖɜ 

ŭɘɎɣŮɡůɖ Űɖɠ ŮɛˊɘůŰɞůɨɜɖɠ ɚɧɔɤ ɛɖ əŬŰɎɟŰɘůɖɠ Űɖɠ ůɨɛɓŬůɖɠ
430

. 

 

3. ȼ ɏəŰŬůɖ Űɖɠ ŬˊɞəŬŰŬůŰŬŰɏŬɠ ɕɖɛɑŬɠ  

93. ȹɘŭɎůəŮŰŬɘ ůɢŮŰɘəɩɠ ɧŰɘ çŰɞ ŬɟɜɖŰɘəɧɜ Űɖɠ ůɡɛɓɎůŮɤɠ ŭɘŬűɏɟɞɜ ŭɨɜŬŰŬɘ ɜŬ 

ˊŮɟɘɚŬɛɓɎɜɖ ˊɚŮɑɞɜŬ ɞɘŬůŭɐˊɞŰŮ ɛɞɟűɐɠ əɞɜŭɨɚɘŬ, Ŭɚɚô Ůɜ Űɤ ůɡɜɧɚɤ ɞɡɢɑ ˊɚŮɧɜ Űɞɡ 

ɗŮŰɘəɞɨ Űɖɠ ůɡɛɓɎůŮɤɠ ŭɘŬűɏɟɞɜŰɞɠ
431
è. ɄɟɎɔɛŬŰɘ, ůŰɖɜ ˊɚŮɘɞɣɖűɑŬ Űɤɜ 

ˊŮɟɘˊŰɩůŮɤɜ, Űɞ ɨɣɞɠ Űɞɡ ɗŮŰɘəɞɨ ŭɘŬűɏɟɞɜŰɞɠ ŮɑɜŬɘ ɛŮɔŬɚɨŰŮɟɞ Ŭˊɧ Űɞ ŬɟɜɖŰɘəɧ, 

ɢɤɟɑɠ ɧɛɤɠ ɜŬ ŬˊɞəɚŮɑŮŰŬɘ əŬɘ Űɞ ŬɜŰɑɗŮŰɞ
432
. ȺɜɧɣŮɘ Űɞɡ ɧŰɘ ɖ ŭɘɎŰŬɝɖ Űɞɡ Ɏɟɗɟɞɡ 

                                                
425 Ⱥűȷɗ 1404/2014, ȷɟɛ 2015. 208Ŀ ȺűɄŮɘɟ 482/2014 ɁɃɀɃɆĿ Ⱥűȷɗ 5134/2014, ȹȺȺ 2015. 50Ŀ 

ȺɘɟɅɞŭ 226/2014 ɁɃɀɃɆĿ ȺűȿŬɟ 342/2004 ɁɃɀɃɆĿ ɄɄɟȿŬɟ 226/1999, ȷɟɢɁ 2000. 

246=ȹȽȾɃũɅȷūȽȷ 2000. 83Ŀ Ⱥűȷɗ 1778/1987, Ⱥɚɚȹɜɖ 1987. 1458, ɛŮ ůɖɛ. ɆŰ. ɀŬŰɗɑŬĿ ũɘŬ 

Ŭˊɧŭɞůɖ Űɖɠ ˊɟɞəŬŰŬɓɞɚɐɠ əŬŰô ȷȾ 198 ɓɚ. ȺɘɟɅɞŭ 226/2014 ɁɃɀɃɆĿ Ⱥűȷɗ 6431/1993, ȷɟɢɁ 

1993. 593 ɛŮ Ůɜɖɛ. ůɖɛ. ɀ. ȸɞɔɘŬŰɕɐ 
426 Ⱥűȷɗ 1470/2011, ȺˊȹɘəɄɞɚ 2011. 118Ŀ ȷɄ 1302/2010, Ⱥűȷȹ 2011. 51= Ɂɞȸ 2011.37= Ⱥɚɚȹɜɖ 

2011. 739Ŀ Ⱥűȷɗ 8566/2007, Ⱥɚɚȹɜɖ 2008. 841 
427 ũŮɤɟɔɘɎŭɖɠ, Ä34, ů. 507-508Ŀ ȿŬŭɎɠ, ɇɧɛ. ȽȽ, Ä36, ů. 241Ŀ ȾŬɟɎůɖɠ ůŮ ũŮɤɟɔɘɎŭɖ ï ɆŰŬɗɧˊɞɡɚɞɡ 

ȷȾ2, Ɏɟɗɟ. 197-198 Ŭɟ. 17Ŀ ɄŬˊŬůŰŮɟɑɞɡ ȹ./ȾɚŬɓŬɜɑŭɞɡ ȹ., Ä27, ů. 163Ŀ ȷˊɧ Űɖɜ ɜɞɛɞɚɞɔɑŬ ɓɚ. 
ŮɜŭŮɘəŰ. ȷɄ 1721/2014 ɁɃɀɃɆĿ ȺűɄŮɘɟ 685/2013, Ⱥɚɚȹɜɖ 2014. 508Ŀ Ⱥűȷɗ 7037/2013 ɁɃɀɃɆĿ 

ȺűŪŮůů 7271/2013, Ⱥűȷȹ 2014. 478Ŀ ȷɄ 878/2011, ȺȺɛˊȹ 2012. 416Ŀ ȷɄ 280/2013 ɁɃɀɃɆĿ ȷɄ 

1734/2009, ɉɟȽȹ 2011. 100Ŀ ɃɚȷɄ 37/2005, Ⱥɚɚȹɜɖ 2005. 1040Ŀ ȷɄ 1242/2005, Ⱥɚɚȹɜɖ 2006. 117Ŀ 

ȷɄ 1678/2001, ɉɟȽȹ 2002. 62Ŀ ȷɄ 1346/2000, ȹȺȺ 2001. 735= Ⱥɚɚȹɜɖ 2002. 383Ŀ ȷɄ 1565/2000, 

Ⱥɚɚȹɜɖ 2001. 1291=ɉɟȽȹ 2001. 220Ŀ ȷɄ 1405/1999, ȺȺɁ 2001. 241Ŀ ȷɄ 309/1996, Ⱥɚɚȹɜɖ 1997. 

83Ŀ ȷɄ 764/1996, Ⱥɚɚȹɜɖ 1997. 575=ȺȺɁ 1998. 85Ŀ ȷɄ 628/1995, ȺȺɁ 1996. 545 
428 ũɘŬ Űɖɜ ˊɟɞɓɚɖɛŬŰɘəɐ Űɤɜ ŬɜɩűŮɚɤɜ ŭŬˊŬɜɩɜ ɓɚ. ɘŭɑɤɠ ɄŬɜŬɔɘɤŰɧˊɞɡɚɞɠ ȸ., ȼ ŬˊɞəŬŰɎůŰŬůɖ 

ŬɜɩűŮɚɤɜ ŭŬˊŬɜɩɜ, Digesta 2007, ů. 194 Ůˊ. 
429 ȸŬɚŰɞɨŭɖɠ, ȻɖŰɐɛŬŰŬ ˊŮɟɘŮɢɞɛɏɜɞɡ əŬɘ ɏəŰŬůɖɠ Űɖɠ Ŭˊɞɕɖɛɑɤůɖɠ ůŰɖɜ ˊɟɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ, 

ɉɟȽȹ 2005, ů. 690 ȽȽ 
430 ȾɞɡɛɎɜŰɞɠ, ȺɟɛȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 57, 79Ŀ ɆˊɡɟɘŭɎəɖɠ, ȰəŰŬůɖ əŬɘ ˊŮɟɘŮɢɧɛŮɜɞ Űɖɠ 

Ŭˊɞɕɖɛɑɤůɖɠ əŬŰɎ Űɞ Ɏɟɗɟɞ 198 ȷȾ, Ɂɞȸ 1978, ů. 539 Ůˊ.=ɀŮɚɏŰŮɠ əŬɘ ůɢɧɚɘŬ ɔɘŬ ůɨɔɢɟɞɜŬ 
ɕɖŰɐɛŬŰŬ ŬůŰɘəɞɨ ŭɘəŬɑɞɡ, 1978, ů. 57 Ůˊ.  
431 ɇɟɘŬɜŰŬűɡɚɚɧˊɞɡɚɞɠ, Ⱥɚɚɖɜɘəɧɜ Ⱥɜɞɢɘəɧɜ ȹɑəŬɘɞɜ, Ä6, ȷô, ů. 162 
432 ũŮɤɟɔɘɎŭɖɠ, Ⱥɜɞɢɘəɧ ȹɑəŬɘɞ, ũŮɜɘəɧ ɛɏɟɞɠ, Ä11, Ŭɟ. 41, ů. 160Ŀ ȿŬŭɎɠ, ɇɧɛ. ȽȽ, Ä36, ů. 242 ad 

finemĿ ȸɚ. Ůˊɑůɖɠ Űɖ ůɢŮŰɘəɐ ŬɜɎˊŰɡɝɖ Űɞɡ ɀˊŬɚɐ, Ä87, ů. 240 ç[é] Űɞ ŭɘŬűɏɟɞɜ ŰɞɨŰɞ ŭŮɜ 

ŬˊɞəɚŮɑŮŰŬɘ ɡˊɧ ŰŬɠ ůɡɔəŮəɟɘɛɏɜŬɠ ůɡɜɗɐəŬɠ ɜŬ ɡˊŮɟɓŬɑɜŮɘ Űɞ ŭɘŬűɏɟɞɜ ŮəˊɚɖɟɩůŮɤɠ əŬŰɖɟŰɘůɛɏɜɖɠ 

ůɡɛɓɎůŮɤɠ [é] ŬɚɚɎ ŰɞɨŰɞ ŭɡůɢŮɟɩɠ ŭɨɜŬŰŬɘ ɜŬ ůɡɛɓɐ ŭɘɧŰɘ ŮəɎŰŮɟɞɜ Űɤɜ ɛŮɟɩɜ ŭŮɜ ɏɢŮɘ ɡˊɞɢɟɏɤůɘɜ 



 

 

87 

 

198 ȷȾ ŭŮɜ ɗɏŰŮɘ ˊŮɟɘɞɟɘůɛɧ ɤɠ ˊɟɞɠ Űɞ ɨɣɞɠ Űɖɠ ŬˊɞəŬŰŬůŰŬŰɏŬɠ ɕɖɛɑŬɠ
433
, Űɞ 

ŬɟɜɖŰɘəɧ ŭɘŬűɏɟɞɜ, ɤɠ ŬˊɞəŬŰŬůŰŬŰɏŬ ɕɖɛɑŬ, ŭɨɜŬŰŬɘ ɡˊɧ ˊɟɞɦˊɞɗɏůŮɘɠ ɜŬ ŮɑɜŬɘ 

ɛŮɔŬɚɨŰŮɟɞ Űɞɡ ɗŮŰɘəɞɨ ŭɘŬűɏɟɞɜŰɞɠ, ɘŭɑɤɠ ůŮ ˊŮɟɘˊŰɩůŮɘɠ ɛŬŰŬɑɤůɖɠ ůɨɜŬɣɖɠ 

Ɏɚɚɖɠ ůɨɛɓŬůɖɠ ŮɝŬɘŰɑŬɠ Űɖɠ əŬəɧˊɘůŰɖɠ əŬɘ ŬɜŰɘůɡɜŬɚɚŬəŰɘəɐɠ əŬŰɎ Űɞ ůŰɎŭɘɞ Űɤɜ 

ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ ůɡɛˊŮɟɘűɞɟɎɠ Űɞɡ ɏŰŮɟɞɡ ɛɏɟɞɡɠ, Űɞ ˊŮɟɘŮɢɧɛŮɜɞ Űɖɠ ɞˊɞɑŬɠ ɗŬ 

ɐŰŬɜ ŮˊɘəŮɟŭɏůŰŮɟɞ ɔɘŬ Űɞɜ ɕɖɛɘɤɗɏɜŰŬ Ŭˊɧ Űɖɜ ůɨɛɓŬůɖ ˊɞɡ ɛŬŰŬɘɩɗɖəŮ ɐ 

əŬŰŬɟŰɑůŰɖəŮ Ŭəɨɟɤɠ
434
. ɉŬɟŬəŰɖɟɘůŰɘəɐ Ůɜ ˊɟɞəŮɘɛɏɜɤ ŮɑɜŬɘ ɖ ɡˊô Ŭɟɘɗɛ. 282/1989 

ŬˊɧűŬůɖ Űɞɡ ȺűŮŰŮɑɞɡ ȷɘɔŬɑɞɡ
435
, ůɨɛűɤɜŬ ɛŮ Űɖɜ ɞˊɞɑŬ, Ŭˊɧ Űɘɠ ŭɘŬŰɎɝŮɘɠ Űɤɜ 

Ɏɟɗɟɤɜ 197 əŬɘ 198 ȷȾ ç[é] ŭŮɜ ŬˊɞəɚŮɑŮŰŬɘ ɖ ŬˊɞɗŮŰɘəɐ ɕɖɛɘɎ, ɛɎɚɘůŰŬ ŭŮ, əɎŰɤ 

Ŭˊɧ ŮɝŬɘɟŮŰɘəɏɠ ůɡɜɗɐəŮɠ, ˊŬɟɎ Űɖ ɛŬŰŬɑɤůɖ Űɖɠ əŬŰɎɟŰɘůɖɠ Űɖɠ ůɨɛɓŬůɖɠ, ɛˊɞɟŮɑ ɜŬ 

ɕɖŰɖɗŮɑ əŬɘ Űɞ ŭɘŬűɏɟɞɜ Ůəˊɚɐɟɤůɖɠ Űɖɠ ůɨɛɓŬůɖɠ, ŭɖɚŬŭɐ əɎɗŮ Űɘ ˊɞɡ ɗŬ əɏɟŭɘɕŮ ɞ 

ŮɜɎɔɤɜ Ŭˊɧ Űɖɜ Ůəˊɚɐɟɤůɖ  Űɖɠ ůɨɛɓŬůɖɠ Ŭɜ əŬŰŬɟŰɘɕɧŰŬɜ ɏɔəɡɟŬè. ɆɨɛűɤɜŬ ɛŮ Űɞ 

ŭɘŬŰŬəŰɘəɧ Űɖɠ ˊŬɟŬˊɎɜɤ ŬˊɧűŬůɖɠ, ɖ ˊŮɟɑˊŰɤůɖ ŬɡŰɐ ɚŬɛɓɎɜŮɘ ɢɩɟŬ ç[é] Ŭɜ ɞ 

ɕɖɛɘɤɛɏɜɞɠ ɘůɢɡɟɑɕŮŰŬɘ əŬɘ ŬˊɞŭŮɑɢɜŮɘ ɧŰɘ ɗŬ ˊŮŰɨɢŬɘɜŮ ɜŬ əŬŰŬɟŰɑůŮɘ ɏɔəɡɟŬ Űɖ 

ůɨɛɓŬůɖ ˊɞɡ ɛŬŰŬɘɩɗɖəŮ (ɐ ɧŰɘ ɏɢŬůŮ ŮɡəŬɘɟɑŬ Ɏɚɚɖɠ ɤűɏɚɘɛɖɠ ůɨɛɓŬůɖɠ)è. 

 

94. ɆɨɛűɤɜŬ ɛŮ Űɘɠ ůɢŮŰɘəɏɠ ŭɘŬəɟɑůŮɘɠ Űɖɠ ɗŮɤɟɑŬɠ
436
, Űɞ ˊɟɞůɡɛɓŬŰɘəɧ ˊŰŬɑůɛŬ 

ŮɜŭɏɢŮŰŬɘ ɜŬ ɞŭɖɔɐůŮɘ ůŰɖ ůɨɜŬɣɖ ůɨɛɓŬůɖɠ, ɖ ɞˊɞɑŬ Ɏɚɚɤɠ, ɐŰɞɘ ɢɤɟɑɠ Űɖ 

ůɡɜŭɟɞɛɐ Űɞɡ ˊɟɞůɡɛɓŬŰɘəɞɨ ˊŰŬɑůɛŬŰɞɠ, ŭŮɜ ɗŬ əŬŰŬɟŰɘɕɧŰŬɜ, əŬɗɧŰɘ ɗŬ 

ˊŬɟɑůŰŬŰɞ ɚɘɔɧŰŮɟɞ ŮˊɤűŮɚɐɠ ɔɘŬ Űɞɜ ɕɖɛɘɤɗɏɜŰŬ (culpa causam dans
437

). ɆŰɖɜ 

ˊŮɟɑˊŰɤůɖ ŬɡŰɐ, ɞ ɕɖɛɘɤɗŮɑɠ ŭɘəŬɘɞɨŰŬɘ ɜŬ ŬɝɘɩůŮɘ Ŭˊɞɕɖɛɑɤůɖ, ɖ ɞˊɞɑŬ ɗŬ 

ŬˊɞɓɚɏˊŮɘ ůŰɖɜ ŬˊɞəŬŰɎůŰŬůɖ ŬɡŰɞɨ ůŰɖɜ ɡˊɞɗŮŰɘəɐ ŮəŮɑɜɖ əŬŰɎůŰŬůɖ, ůŰɖɜ ɞˊɞɑŬ 

ɗŬ ɓɟɘůəɧŰŬɜ, Ŭɜ ŭŮɜ ŮɑɢŮ ŮˊɘŭŮɑɝŮɘ ŮɛˊɘůŰɞůɨɜɖ ůŰɖɜ əŬŰɎɟŰɘůɖ Űɖɠ ůɨɛɓŬůɖɠ ɎɜŮɡ 

Űɞɡ ˊɟɞůɡɛɓŬŰɘəɞɨ ˊŰŬɑůɛŬŰɞɠ. ũɑɜŮŰŬɘ Ůŭɩ ɚɧɔɞɠ ɔɘŬ çŬɟɜɖŰɘəɐ ˊɟɞůŰŬůɑŬ Űɖɠ 

ŮɛˊɘůŰɞůɨɜɖɠ
438
è əŬɘ əŬŰô ŮˊɏəŰŬůɖ ɔɘŬ ŬˊɞəŬŰɎůŰŬůɖ Űɞɡ ŬɟɜɖŰɘəɞɨ ŬˊɞəɚŮɘůŰɘəɎ 

ŭɘŬűɏɟɞɜŰɞɠ, Űɞ ɞˊɞɑɞ ŭŮɜ ɗŬ ˊɟɏˊŮɘ ɜŬ ɝŮˊŮɟɜɎ Űɞ ɨɣɞɠ Űɞɡ ɗŮŰɘəɞɨ, əŬɗɧůɞɜ ç[é] 

ɞ ɕɖɛɘɤɗŮɑɠ ŭŮɜ ˊɟɏˊŮɘ ɜŬ ɓɟŮɗŮɑ ůŮ ɗɏůɖ əŬɚɨŰŮɟɖ Ŭˊɧ ŮəŮɑɜɖ ůŰɖɜ ɞˊɞɑŬ ɗŬ 

ɓɟɘůəɧŰŬɜ ŮɎɜ ŭŮɜ ŮɑɢŮ ŭɘŬɣŮɡůɗŮɑ ɖ ŮɛˊɘůŰɞůɨɜɖ Űɞɡ, ŭɖɚŬŭɐ ŮɎɜ ɖ ůɨɛɓŬůɖ ŮɑɢŮ 

                                                                                                                                       
ɜŬ ŮɛɛŮɑɜɖ Ůɘɠ ŰŬɠ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ, ŬɚɚɎ ŭɨɜŬŰŬɘ ɜŬ ŭɘŬəɧɣɖ ŬɡŰɎɠ əŬɘ ɜŬ ɛŬŰŬɘɩůɖ Űɖɜ ůɨɛɓŬůɘɜĀ 

Ůˊɞɛɏɜɤɠ ŬˊɧŭŮɘɝɘɠ ŭɘŬűɏɟɞɜŰɞɠ ŮəˊɚɖɟɩůŮɤɠ Űɖɠ ůɡɛɓɎůŮɤɠ ŮɑɜŬɘ ŭɡůɢŮɟɩɠ ŭɡɜŬŰɐ.è 
433 ȳˊɤɠ ɔɘŬ ˊŬɟɎŭŮɘɔɛŬ ůɡɛɓŬɑɜŮɘ ɛŮ Űɘɠ ŭɘŬŰɎɝŮɘɠ Űɤɜ Ɏɟɗɟɤɜ 145 ˊŬɟ. 1 əŬɘ 231 ˊŬɟ. 1 ȷȾ. ȸɚ. 

ɧɛɤɠ ȾŬɟɎůɖɠ ůŮ ũŮɤɟɔɘɎŭɖ ï ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ
2
 Ɏɟɗɟ.197-198 Ŭɟ. 43 ad finem 

434 ȾɞɡɛɎɜŰɞɠ, ȺɟɛȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 78Ŀ ȾŬɛˊɑŰůɖɠ, ɄŮɟɑ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ, ů. 126 

Ůˊ.Ŀ ũŮɤɟɔɘɎŭɖɠ, Ä34, ů. 508Ŀ ȿŬŭɎɠ, ɇɧɛ. ȽȽ, Ä36, ů. 242 ad finemĿ ɄŬˊŬɜŰɤɜɑɞɡ, Ä 63, ů. 346Ŀ 

ȸŬɚŰɞɨŭɖɠ, ȻɖŰɐɛŬŰŬ ˊŮɟɘŮɢɞɛɏɜɞɡ əŬɘ ɏəŰŬůɖɠ Űɖɠ Ŭˊɞɕɖɛɑɤůɖɠ ůŰɖɜ ˊɟɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ, ɉɟȽȹ 

2005, ů. 690 ȽȽ 
435 Ⱥűȷɘɔ 282/1989, ȺȺɁ 1989. 637Ŀ ȸɚ. Ůˊɑůɖɠ ɇůŬɚŬɔŬɜɑŭɖ, ȼ Ůɡɗɨɜɖ Ŭˊɧ Űɘɠ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ, 

ɁɞɛɞɚɞɔɘŬəɐ ŬɜŰɘɛŰɩˊɘůɖ, Ⱥűȷȹ 3/2009, ů. 262 ȽȽ Ŭɟ. 4 
436 ũɘŬ ŰŬ ŮˊɧɛŮɜŬ ɓɚ. ɘŭɑɤɠ ȾŬɟɎůɖɠ ůŮ ũŮɤɟɔɘɎŭɖ ï ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ2 Ɏɟɗɟ.197-198 Ŭɟ. 42 Ůˊ.Ŀ 

ȸŬɚŰɞɨŭɖɠ, ȻɖŰɐɛŬŰŬ ˊŮɟɘŮɢɞɛɏɜɞɡ əŬɘ ɏəŰŬůɖɠ Ŭˊɞɕɖɛɑɤůɖɠ ůŰɖɜ ˊɟɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ, ɉɟȽȹ 

2005, ů. 690 Ůˊ.=ɇɘɛ. ɇɧɛ. Ƚ. ɀŬɜɤɚŮŭɎəɖ, ȽȽȽ, 2007, ů. 664 Ůˊ.=ȺɁɞȸȺ, ŪɏɛŬŰŬ ˊɟɞůɡɛɓŬŰɘəɐɠ 

Ůɡɗɨɜɖɠ, ů. 82 Ůˊ.Ŀ ȾŬɛˊɑŰůɖɠ, ɄŮɟɑ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ, ů. 134 Ůˊ. 
437 ũɘŬ Űɖ ŭɘɎəɟɘůɖ Űɞɡ ŭɧɚɞɡ əŬŰɎ Űɖɜ əŬŰɎɟŰɘůɖ ŭɘəŬɘɞˊɟŬɝɘɩɜ ůŮ dolus causam dans əŬɘ dolus 

incidens ɓɚ. ɘŭɑɤɠ ɀɘɢŬɖɚɑŭɖ ï ɁɞɡɎɟɞɡ, ɆɡɜɏˊŮɘŬɘ Űɞɡ ŭɧɚɞɡ ˊŮɟɑ Űɖɜ əŬŰɎɟŰɘůɘɜ Űɖɠ ůɡɛɓɎůŮɤɠ 

əŬŰɎ Űɞɜ ȾɩŭɘəŬ, ȺȺɁ 1946, ů. 210 Ůˊ.Ŀ Regelsberger - (ɛŰűɟ. ɀŬɟɘŭɎəɖ/ɄɟɎŰůɘəŬ), ũŮɜɘəŬɑ ȷɟɢŬɑ 

Űɞɡ ȹɘəŬɑɞɡ Űɤɜ ɄŬɜŭŮəŰɩɜ2, ɇɧɛ. ȽȽ, Ä147, ů. 206 əŮɑɛŮɜɞ əŬɘ Űɖɜ ŮəŮɑ ůɖɛ. 8 ɧˊɞɡ əŬɘ ˊŮɟŬɘŰɏɟɤ 

ˊŬɟŬˊɞɛˊɏɠ. 
438 ȾŬɟɎůɖɠ ůŮ ũŮɤɟɔɘɎŭɖ ï ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ2 Ɏɟɗɟ. 197-198 Ŭɟ. 41 
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əŬŰŬɟŰɘůɗŮɑ (ɐ ŮɑɢŮ əŬŰŬɟŰɘůɗŮɑ Ůɔəɨɟɤɠ), Ŭűɞɨ ůŰɖɜ ůɨɛɓŬůɖ ŬɡŰɐ ŮɜŮˊɘůŰŮɨɗɖ əŬɘ ɖ 

ŮɛˊɘůŰɞůɨɜɖ Űɞɡ ůŰɖɜ ůɨɛɓŬůɖ ŬɡŰɐ ŭɘŮɣŮɨůɗɖ
439
è. Ƀ ɜɞɛɞɗŮŰɘəɧɠ ˊŮɟɘɞɟɘůɛɧɠ Űɞɡ 

ŬɟɜɖŰɘəɞɨ ŭɘŬűɏɟɞɜŰɞɠ, ɧˊɤɠ ůɢŮŰɘəɩɠ ŬˊɞŰɡˊɩɜŮŰŬɘ ůŰŬ ɎɟɗɟŬ 145 ˊŬɟ. 1 əŬɘ 231 

ˊŬɟ. 2 ȷȾ ɘůɢɨŮɘ əŬɘ ɔɘŬ Űɖɜ Ůŭɩ ŮɝŮŰŬɕɧɛŮɜɖ ˊŮɟɑˊŰɤůɖ
440
. ȷɜŰɑɗŮŰŬ, ůŰɖɜ 

ˊŮɟɑˊŰɤůɖ ɧˊɞɡ ɢɤɟɑɠ Űɞ ˊɟɞůɡɛɓŬŰɘəɧ ˊŰŬɑůɛŬ ɖ ůɨɛɓŬůɖ ɗŬ əŬŰŬɟŰɘɕɧŰŬɜ ɛŮ Űɞɜ 

ɑŭɘɞ ŬɜŰɘůɡɛɓŬɚɚɧɛŮɜɞ ɐ ɛŮ ŰɟɑŰɞ ɡˊɧ ŮɡɜɞɥəɧŰŮɟɞɡɠ ɔɘŬ Űɞɜ ɕɖɛɘɤɗɏɜŰŬ ɧɟɞɡɠ 

(culpa incidens), ɞ ɕɖɛɘɤɗŮɑɠ  ŭɘəŬɘɞɨŰŬɘ ɜŬ ŬɝɘɩůŮɘ ɤɠ Ŭˊɞɕɖɛɑɤůɖ Űɖ ŭɘŬűɞɟɎ 

ɛŮŰŬɝɨ Űɞɡ ɛŮɔŬɚɨŰŮɟɞɡ ŬɜŰŬɚɚɎɔɛŬŰɞɠ ˊɞɡ əŬŰɏɓŬɚŮ əŬɘ Űɞɡ ɛɘəɟɧŰŮɟɞɡ 

ŬɜŰŬɚɚɎɔɛŬŰɞɠ ˊɞɡ ɗŬ əŬŰɏɓŬɚŮ, Ŭɜ ŭŮɜ ŮɑɢŮ ŮɛűɘɚɞɢɤɟɐůŮɘ Űɞ ˊɟɞůɡɛɓŬŰɘəɧ 

ˊŰŬɑůɛŬ Ůə ɛɏɟɞɡɠ Űɞɡ ɕɖɛɘɩůŬɜŰɞɠ
441

. ɆŮ ŬɡŰɐɜ Űɖɜ ˊŮɟɑˊŰɤůɖ, ɔɑɜŮŰŬɘ ɚɧɔɞɠ ɔɘŬ 

ŬˊɞəŬŰɎůŰŬůɖ Űɞɡ çɞɘɞɜŮɑ ɗŮŰɘəɞɨ ŭɘŬűɏɟɞɜŰɞɠè ɐ çɛɖ ɔɜɐůɘɞɡ ŬɟɜɖŰɘəɞɨ 

ŭɘŬűɏɟɞɜŰɞɠ
442
è, Űɞ ɞˊɞɑɞ ŭŮɜ ŰŬɡŰɑɕŮŰŬɘ ŮɜɜɞɘɞɚɞɔɘəɎ ɞɨŰŮ ɛŮ Űɞ ɗŮŰɘəɧ ɞɨŰŮ ɛŮ Űɞ 

ŬɟɜɖŰɘəɧ ŭɘŬűɏɟɞɜ. ɆɨɛűɤɜŬ ɛŮ Űɞɜ ȾŬɟɎůɖ
443

, 
 
ḉ Ůɟɘɞɟɘůɛɧɠ Űɖɠ ŬˊɞɕɖɛɘɩůŮɤɠ ůŰɞ 

ɨɣɞɠ Űɞɡ ɗŮŰɘəɞɨ ŭɘŬűɏɟɞɜŰɞɠ Ůŭɩ ŭŮɜ ɡˊɎɟɢŮɘ, ɔɘŬŰɑ ɞ ɜɞɛɞɗŮŰɘəɧɠ ɚɧɔɞɠ ˊɞɡ ŮˊɏɓŬɚŮ 

                                                
439 ȾŬɟɎůɖɠ ůŮ ũŮɤɟɔɘɎŭɖ ï ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ2 Ɏɟɗɟ. 197-198 Ŭɟ. 43Ŀ ɀɞɚɞɜɧŰɘ ɛˊɞɟŮɑ ɜŬ 

ŬɛűɘůɓɖŰɖɗŮɑ ɞ ɢŬɟŬəŰɖɟɘůɛɧɠ Űɖɠ ɤɠ Ůɘŭɘəɞɨ ˊɟŬɔɛŬŰɘəɞɨ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ (ɡˊɏɟ Űɖɠ 

Ɏˊɞɣɖɠ ŬɡŰɐɠ ȹŮɚɖɔɘɎɜɜɖɠ, ȿɨůɘɠ Űɖɠ ɛɜɖůŰŮɑŬɠ əŬɘ ˊɟɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ, ȺȺɁ 1961, ů. 699 Ůˊ. əŬɘ 

ɘŭɑɤɠ ů. 702 Ůˊ.) Ůɘŭɘəɩɠ ɟɡɗɛɘɕɧɛŮɜɖ ˊŮɟɑˊŰɤůɖ ŬˊɞəŬŰɎůŰŬůɖɠ Űɞɡ ŬɟɜɖŰɘəɞɨ ŭɘŬűɏɟɞɜŰɞɠ əŬɘ 

ɘŭɑɤɠ Űɞɡ ŭɘŬűɏɟɞɜŰɞɠ ŮɛˊɘůŰɞůɨɜɖɠ ŬˊɞŰŮɚŮɑ ɖ Ŭɝɑɤůɖ Ŭˊɞɕɖɛɑɤůɖɠ Űɖɠ ȷȾ 1347 ůŮ ˊŮɟɑˊŰɤůɖ 

ŬŭɘəŬɘɞɚɧɔɖŰɖɠ ɚɨůɖɠ Űɖɠ ɛɜɖůŰŮɑŬɠ Ůə ɛɏɟɞɡɠ Ůɜɧɠ Ůə Űɤɜ ɛɜɖůŰɩɜ (ɓɚ. ůɢŮŰ. Ɇəɞɟɟɑɜɖ ï 

ɄŬˊŬɟɖɔɞˊɞɨɚɞɡ, ȺɟɛȷȾ Ɏɟɗɟ. 1347 Ŭɟ. 18 Ůˊ.Ŀ ũŮɤɟɔɘɎŭɖɠ ůŮ ũŮɤɟɔɘɎŭɖ ï ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ Ɏɟɗɟ. 

1347 Ŭɟ. 14 Ůˊ.Ŀ Ⱦɞɡɜɞɡɔɏɟɖ - ɀŬɜɤɚŮŭɎəɖ, ɃɘəɞɔŮɜŮɘŬəɧ ȹɑəŬɘɞ, Ƚ, ů. 50 Ůˊ.Ŀ ȾɞɡɛɎɜŰɞɠ, 

ɃɘəɞɔŮɜŮɘŬəɧ ȹɑəŬɘɞ, Ƚ, ů. 30 Ůˊ.Ŀ ɞ ɑŭɘɞɠ, ɄŬɟŬŭɧůŮɘɠ ɃɘəɞɔŮɜŮɘŬəɞɨ ȹɘəŬɑɞɡ3, ů. 32 Ůˊ.Ŀ ɆˊɡɟɘŭɎəɖɠ, 

ɃɘəɞɔŮɜŮɘŬəɧ ȹɑəŬɘɞ, ů. 77 Ůˊ.Ŀ ɄŬˊŬɢɟɑůŰɞɡ Ū., ȺɔɢŮɘɟɑŭɘɞ ɃɘəɞɔŮɜŮɘŬəɞɨ ȹɘəŬɑɞɡ3, ů. 27 Ůˊ.). ȼ ȷȾ 
1347 əŬɗɘŮɟɩɜɞɜŰŬɠ ɘŭɘɧɟɟɡɗɛɖ Űɧůɞ ɤɠ ˊɟɞɠ Űɞɡɠ ŭɘəŬɘɞɨɢɞɠ ɧůɞ əŬɘ ɤɠ ˊɟɞɠ Űɖɜ ɏəŰŬůɖ Űɖɠ 

ɞűŮɘɚɧɛŮɜɖɠ Ŭˊɞɕɖɛɑɤůɖɠ Ůɡɗɨɜɖ Űɞɡ ɛɜɖůŰɞɨ ˊɞɡ ˊɟɞɏɓɖ ůŮ ŬŭɘəŬɘɞɚɧɔɖŰɖ ɚɨůɖ Űɖɠ ɛɜɖůŰŮɑŬɠ, 

ŮˊɘɓɎɚɚŮɘ Űɖɜ Ŭɜɧɟɗɤůɖ Űɖɠ ɕɖɛɑŬɠ Űɞɡ ɛɜɖůŰɞɨ ˊɞɡ ŮɛˊɘůŰŮɨŰɖəŮ Űɖ ůɨɜŬɣɖ Űɞɡ ɔɎɛɞɡ. ȺɜɧɣŮɘ Űɖɠ 

ɓŬůɘəɐɠ Ůˊɘɚɞɔɐɠ Űɞɡ ůɨɔɢɟɞɜɞɡ ɞɘəɞɔŮɜŮɘŬəɞɨ ŭɘəŬɑɞɡ ˊŮɟɑ ŬŭɡɜŬɛɑŬɠ ŭɘəŬůŰɘəɞɨ ŮɝŬɜŬɔəŬůɛɞɨ Űɖɠ 

ůɨɜŬɣɖɠ ɔɎɛɞɡ, ɖ ɡˊɞɢɟɏɤůɖ Ŭˊɞɕɖɛɑɤůɖɠ Űɞɡ Ɏɟɗɟɞɡ 1347 ȷȾ ŭŮɜ əŬɚɨˊŰŮɘ Űɡɢɧɜ ŭɘŬűɡɔɧɜŰŬ 

əɏɟŭɖ ɐ ɢŬɛɏɜŮɠ ŮɡəŬɘɟɑŮɠ Ůɜɧɠ çŮˊɘŰɡɢɖɛɏɜɞɡ ɏɔɔŬɛɞɡ ɓɑɞɡè, ŬɚɚɎ ŬˊɞəɚŮɘůŰɘəɎ çŰɖ ɕɖɛɑŬ ˊɞɡ 

ɏˊŬɗŬɜ ŮɝŬɘŰɑŬɠ ŭŬˊŬɜɩɜ ɐ Ɏɚɚɤɜ ɛɏŰɟɤɜ ˊɞɡ ɏɚŬɓŬɜ ɛŮ Űɖɜ ˊɟɞůŭɞəɑŬ Űɞɡ ɔɎɛɞɡ, Ŭűɞɨ ɚɖűɞɨɜ ɡˊɧɣɖ 

əŬɘ ɞɘ Ůɘŭɘəɏɠ ˊŮɟɘůŰɎůŮɘɠè. ɇŬ ŬɜɤŰɏɟɤ ɢŬɟŬəŰɖɟɘůŰɘəɎ Űɖɠ Ŭɝɑɤůɖɠ Ŭˊɞɕɖɛɑɤůɖɠ Űɞɡ Ɏɟɗɟɞɡ 1347 

çűɏɟɞɡɜ ŰŬɨŰɖɜ ŮɔɔɨŰɖŰŬ ˊɟɞɠ Űɖɜ Ŭˊɞɕɖɛɑɤůɘɜ Űɞɡ Ɏɟɗɟ. 198 ȷȾè (ȹŮɚɖɔɘɎɜɜɖɠ, ȿɨůɘɠ Űɖɠ ɛɜɖůŰŮɑŬɠ 

əŬɘ ˊɟɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ, ȺȺɁ 1961, ů. 704), ɩůŰŮ ɖ Ŭɝɑɤůɖ Ŭˊɞɕɖɛɑɤůɖɠ Űɖɠ ȷȾ 1347 ɜŬ ůɡɜɘůŰɎ 

Ůɘŭɘəɐ ˊŮɟɑˊŰɤůɖ ŬˊɞəŬŰɎůŰŬůɖɠ Űɞɡ ŬɟɜɖŰɘəɞɨ ŭɘŬűɏɟɞɜŰɞɠ, ůŰɖɜ ɏəŰŬůɖ əŬɘ ɡˊɧ Űɞɡɠ 
ˊŮɟɘɞɟɘůɛɞɨɠ ˊɞɡ ŰɎůůŮɘ ŮɘŭɘəɧŰŮɟŬ ɖ ɞɘəŮɑŬ ɜɞɛɘəɐ Űɖɠ ɗŮɛŮɚɑɤůɖ (ɡˊɏɟ Űɖɠ Ɏˊɞɣɖɠ ŬɡŰɐɠ ɓɚ. əŬɘ 

ɀˊŬɟɛˊŬɚɘɎɠ, ȼ əŬŰɎ ŰŬ ɎɟɗɟŬ 197 əŬɘ 198 Ůɡɗɨɜɖ Ůə Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ, Ɂɞȸ 1974, ů. 734 ȽȽ). 

ȷˊɧ Űɖ ɜɞɛɞɚɞɔɑŬ ɓɚ. ɘŭɑɤɠ ɄɄɟȷɗ 2268/2011 (Ŭŭɖɛ.)Ŀ ɄɄɟȷɗ 4100/2011 (Ŭŭɖɛ.)Ŀ ȷɄ 1852/2008, 

ɉɟȽȹ 2009. 616Ŀ ɀɄɟɅɞŭ 21/2007 ɁɃɀɃɆĿ ȺűŪŮůů 965/2003, ȷɟɛ 2004. 1410Ŀ ȷɄ 91/2001, ɉɟȽȹ 

2001. 427Ŀ ȺűŪŮůů 40/2000, ȷɟɛ 2001. 655Ŀ ɀɄɟȷɗ 6080/1998, Ⱥɚɚȹɜɖ 2001. 248Ŀ ɄɄɟȷɔɟ 

52/1991, Ɂɞȸ 2992. 898 
440 ȾŬɟɎůɖɠ ůŮ ũŮɤɟɔɘɎŭɖ ï ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ2 Ɏɟɗɟ. 197-198 Ŭɟ. 43 ad finem  
441 ȾŬɟɎůɖɠ ůŮ ũŮɤɟɔɘɎŭɖ ï ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ2 Ɏɟɗɟ. 197-198 Ŭɟ. 44Ŀ ȸŬɚŰɞɨŭɖɠ, ȻɖŰɐɛŬŰŬ 

ˊŮɟɘŮɢɞɛɏɜɞɡ əŬɘ ɏəŰŬůɖɠ Űɖɠ Ŭˊɞɕɖɛɑɤůɖɠ ůŰɖɜ ˊɟɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ, ɉɟȽȹ 2005, ů. 694 Ůˊ.Ŀ ɞ 

ɑŭɘɞɠ, Ʉɩɚɖůɖ ŮˊɘɢŮɑɟɖůɖɠ, ů. 120-121, 134-145Ŀ ɀˊŬɟɛˊŬɚɘɎɠ, ȼ əŬŰɎ ŰŬ ɎɟɗɟŬ 197 əŬɘ 198 Ůɡɗɨɜɖ 

Ůə Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ, Ɂɞȸ 1974, ů. 737 ȽĿ ɆŰŬɗɧˊɞɡɚɞɠ, ȻɖŰɐɛŬŰŬ ɄɟɞůɡɛɓŬŰɘəɐɠ Ⱥɡɗɨɜɖɠ ï 

ȺˊɘɢŮɘɟɐůŮɘɠ Ⱦɞɘɜɐɠ ɋűɏɚŮɘŬɠ, ɀŮɚɏŰŮɠ ȽȽ, ů. 253-254Ŀ ɇɞ ˊŰŬɑůɛŬ Űɞɡ ɕɖɛɘɩůŬɜŰɞɠ, Űɖɜ 
ˊŬɟŮɛˊɧŭɘůɖ ůɨɜŬɣɖɠ Ɏɚɚɖɠ ůɨɛɓŬůɖɠ, Űɞ ɓɏɓŬɘɞ Űɖɠ ůɨɜŬɣɖɠ ŬɡŰɐɠ əŬɘ Űɞ Űɡɢɧɜ ŮɡɜɞɥəɧŰŮɟɞ 

ˊŮɟɘŮɢɧɛŮɜɧ Űɖɠ, ɞűŮɑɚŮɘ ɜŬ ŬˊɞŭŮɑɝŮɘ ɞ ɕɖɛɘɤɗŮɑɠ. 
442 ȾŬɟɎůɖɠ ůŮ ũŮɤɟɔɘɎŭɖ ï ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ2 Ɏɟɗɟ. 197-198 Ŭɟ. 44, 45Ŀ ɆŰŬɗɧˊɞɡɚɞɠ, ȻɖŰɐɛŬŰŬ 

ɄɟɞůɡɛɓŬŰɘəɐɠ Ⱥɡɗɨɜɖɠ ï ȺˊɘɢŮɘɟɐůŮɘɠ Ⱦɞɘɜɐɠ ɋűɏɚŮɘŬɠ, ɀŮɚɏŰŮɠ ȽȽ, ů. 253-254Ŀ ɞ ɑŭɘɞɠ, ũŮɜɘəɧ 

Ⱥɜɞɢɘəɧ ȹɑəŬɘɞ, Ŭɟ. 37Ŀ ɞ ɑŭɘɞɠ ůŮ ũŮɤɟɔɘɎŭɖ ï ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ Ɏɟɗɟ. 297-298 Ŭɟ. 37 
443 ȾŬɟɎůɖɠ ůŮ ũŮɤɟɔɘɎŭɖ ï ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ2 Ɏɟɗɟ. 197-198 Ŭɟ. 45 
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Űɞɜ ˊŮɟɘɞɟɘůɛɧ ůŰɘɠ ȷȾ 145Ä1, 231Ä2, Ůŭɩ ŭŮɜ ůɡɜŰɟɏɢŮɘè. ɇɞɨŰɞ əŬɗɧůɞɜ Űɞ 

ɕɖɛɘɞɔɧɜɞ ɔŮɔɞɜɧɠ (əŬəɧˊɘůŰɖ əŬɘ ŬɜŰɘůɡɜŬɚɚŬəŰɘəɐ əŬŰɎ Űɞ ůŰɎŭɘɞ Űɤɜ 

ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ ůɡɛˊŮɟɘűɞɟɎ) ɞŭɖɔŮɑ ŬɘŰɘɤŭɩɠ ůŮ ɕɖɛɑŬ Ŭˊɧ ɛɖ Ůəˊɚɐɟɤůɖ 

ůɨɛɓŬůɖɠ əŬɘ ůɡɜŮˊɩɠ ůŮ ɞűŮɘɚɧɛŮɜɖ Ŭˊɞɕɖɛɑɤůɖ, ůŰɖɜ ɞˊɞɑŬ ŮɜŰɎůůŮŰŬɘ əŬɘ Űɞ 

ŭɘŬűɡɔɧɜ (ůɡɛɓŬŰɘəɧ əɏɟŭɞɠ)
444

. Ⱦɟɑůɘɛɖ ˊŬɟŬɛɏɜŮɘ əŬɘ Ůŭɩ ɖ ŬɘŰɘɩŭɖɠ ůŮɘɟɎ Űɤɜ 

ɔŮɔɞɜɧŰɤɜ. ɋůŰɧůɞ, ɖ ˊŬɟŮɛɓɞɚɐ ɛŮŰŬɝɨ ˊɟɞůɡɛɓŬŰɘəɞɨ ˊŰŬɑůɛŬŰɞɠ əŬɘ ŬˊɩɚŮɘŬɠ 

ŮɡəŬɘɟɑŬɠ ůɨɜŬɣɖɠ Ɏɚɚɖɠ ůɨɛɓŬůɖɠ Űɖɠ ůɡɛɓŬŰɘəɐɠ ŮɚŮɡɗŮɟɑŬɠ Űɤɜ ɛŮɟɩɜ, əŬɗɘůŰɎ 

ůŰɖɜ ˊɟɎɝɖ Űɖɜ ŬˊɞəŬŰɎůŰŬůɖ Űɞɡ ɞɘɞɜŮɑ ɗŮŰɘəɞɨ ŭɘŬűɏɟɞɜŰɞɠ ˊŮɟɘɞɟɘůɛɏɜɖ
445

. ɋɠ 

ˊɟɞɠ Űɞɜ ɡˊɞɚɞɔɘůɛɧ Űɞɡ ɞɘɞɜŮɑ ɗŮŰɘəɞɨ ŭɘŬűɏɟɞɜŰɞɠ ůɖɛŬůɑŬ ˊŬɟɞɡůɘɎɕŮɘ ŬűŮɜɧɠ ɖ 

ŭɘŬűɞɟɞˊɞɑɖůɖ Űɞɡ ɡˊɞɢɟɏɞɡ ůŮ Ŭˊɞɕɖɛɑɤůɖ əŬŰɎ Űɘɠ ȷȾ 197 ï 198 əŬɘ Űɞɡ 

ɞűŮɘɚɏŰɖ ůɡɛɓŬŰɘəɐɠ ˊŬɟɞɢɐɠ ůŰɞ ɛɏŰɟɞ ˊɞɡ ɞ ŰŮɚŮɡŰŬɑɞɠ ɚŬɛɓɎɜŮɘ ŬɜŰɘˊŬɟɞɢɐ əŬɘ 

ŬűŮŰɏɟɞɡ ɖ ŭɘŬűɞɟɎ ɛŮŰŬɝɨ Űɖɠ ˊŬɟɞɢɐɠ ˊɞɡ ɗŬ əŬŰɏɓŬɚŮ ɞ ŬɜŰɘůɡɛɓŬɚɚɧɛŮɜɞɠ Űɖɠ 

ŬˊɞəɟɞɡůɗŮɑůŬɠ ůɨɛɓŬůɖɠ əŬɘ Űɞɡ Ůˊɘˊɚɏɞɜ ŰɘɛɐɛŬŰɞɠ ˊɞɡ ŬɜŬɔəɎɕŮŰŬɘ ɜŬ 

əŬŰŬɓɎɚɚŮɘ ɞ ɕɖɛɘɤɗŮɑɠ ɚɧɔɤ Űɞɡ ˊɟɞůɡɛɓŬŰɘəɞɨ ˊŰŬɑůɛŬŰɞɠ Űɞɡ ɏŰŮɟɞɡ 

ůɡɜŬɚɚŬůůɧɛŮɜɞɡ
446
. ȺɘŭɘəɧŰŮɟŬ, ˊŮɟɘŮɢɧɛŮɜɞ Űɞɡ ɞɘɞɜŮɑ ɗŮŰɘəɞɨ ŭɘŬűɏɟɞɜŰɞɠ 

ŬˊɞŰŮɚŮɑ ɧɢɘ ɞɚɧəɚɖɟɖ ɖ ŬɜŰɘˊŬɟɞɢɐ ˊɞɡ ɗŬ ɚɎɛɓŬɜŮ ɞ ɕɖɛɘɤɗŮɑɠ Ŭˊɧ Űɖɜ 

ŬˊɞəɟɞɡůɗŮɑůŬ ůɨɛɓŬůɖ, ŬɚɚɎ Űɞ Ůˊɘˊɚɏɞɜ ŰɑɛɖɛŬ ˊɞɡ ˊɟɞəɨˊŰŮɘ Ŭˊɧ Űɖɜ ˊɟɞůűɡɔɐ 

ůŰɖɜ ŰŮɚɘəɩɠ əŬŰŬɟŰɘůɗŮɑůŬ ůɨɛɓŬůɖ (ůɨɛɓŬůɖ əɎɚɡɣɖɠ)
447

. ɇɟɑŰɖ, Űɏɚɞɠ, 

ˊŮɟɑˊŰɤůɖ, ůɨɛűɤɜŬ ɛŮ Űɖɜ ɞˊɞɑŬ ɞ ɕɖɛɘɤɗŮɑɠ ɛˊɞɟŮɑ ŬˊɞəɚŮɘůŰɘəɎ ɜŬ ŬɝɘɩůŮɘ Űɖɜ 

ɘəŬɜɞˊɞɑɖůɖ Űɞɡ ŬɟɜɖŰɘəɞɨ ŭɘŬűɏɟɞɜŰɞɠ əŬɘ Űɖɜ ŮɜŰŮɨɗŮɜ ŬˊɞəŬŰɎůŰŬůɐ Űɞɡ ůŰɖ 

ɗɏůɖ ˊɞɡ ɗŬ ɓɟɘůəɧŰŬɜ ˊɟɘɜ Ŭˊɧ Űɖɜ ɏɜŬɟɝɖ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ, ŬˊɞŰŮɚŮɑ ɖ 

ŬŭɘəŬɘɞɚɧɔɖŰɖ ŭɘŬəɞˊɐ ŬɡŰɩɜ əŬɘ ɖ ɓɎůŮɘ ŬɡŰɐɠ, ˊɟɧəɚɖůɖ ɕɖɛɑŬɠ ůŰɞ ɏŰŮɟɞ 

ŭɘŬˊɟŬɔɛŬŰŮɡɧɛŮɜɞ ɛɏɟɞɠ
448

. ȷˊɞəŬŰŬůŰŬŰɏɞ əɟɑɜŮŰŬɘ ůŰɖɜ ˊŮɟɑˊŰɤůɖ ŬɡŰɐ 

ŬˊɞəɚŮɘůŰɘəɎ Űɞ ŬɟɜɖŰɘəɧ ŭɘŬűɏɟɞɜ, ŭɖɚŬŭɐ ɞɘ ɕɖɛɑŮɠ ˊɞɡ ɡˊɏůŰɖ ɞ ɕɖɛɘɤɗŮɑɠ ŮˊŮɘŭɐ 

ˊɑůŰŮɣŮ ůŰɖɜ ɛŮɚɚɞɜŰɘəɐ ůɨɜŬɣɖ Űɖɠ ůɨɛɓŬůɖɠ, ɞɘ ɞˊɞɑŮɠ, ŮɜŰɞɨŰɞɘɠ, ŭŮɜ ŭɨɜŬŰŬɘ ɜŬ 

ɡˊŮɟɓŬɑɜɞɡɜ Űɞ ɗŮŰɘəɧ ŭɘŬűɏɟɞɜ
449

. ɆŮ ɧɚŮɠ Űɘɠ ˊŬɟŬˊɎɜɤ ˊŮɟɘˊŰɩůŮɘɠ, ɖ 

ŮˊɘŭɘəŬůɗŮɑůŬ Ŭˊɞɕɖɛɑɤůɖ, ŮɜɧɣŮɘ əŬɘ Űɤɜ ŭɘŬŰɎɝŮɤɜ Űɤɜ Ɏɟɗɟɤɜ 297, 298 əŬɘ 198 

ȷȾ, ŭŮɜ ŬˊɞŰŮɚŮɑ ˊɖɔɐ ˊɚɞɡŰɘůɛɞɨ ɔɘŬ Űɞɜ ɕɖɛɘɤɗɏɜŰŬ, ŬɚɚɎ ˊŮɟɘɚŬɛɓɎɜŮɘ Űɖ 

                                                
444 ɆŰŬɗɧˊɞɡɚɞɠ, ȻɖŰɐɛŬŰŬ ɄɟɞůɡɛɓŬŰɘəɐɠ Ⱥɡɗɨɜɖɠ ï ȺˊɘɢŮɘɟɐůŮɘɠ Ⱦɞɘɜɐɠ ɋűɏɚŮɘŬɠ, ɀŮɚɏŰŮɠ ȽȽ, ů. 

253 
445 ɆŰŬɗɧˊɞɡɚɞɠ, ȻɖŰɐɛŬŰŬ ɄɟɞůɡɛɓŬŰɘəɐɠ Ⱥɡɗɨɜɖɠ ï ȺˊɘɢŮɘɟɐůŮɘɠ Ⱦɞɘɜɐɠ ɋűɏɚŮɘŬɠ, ɀŮɚɏŰŮɠ ȽȽ, ů. 

254Ŀ ȷɜŰɑůŰɞɘɢŬ ɀˊŬɚɐɠ, ů. 238 Ůˊ. əŬɘ ɘŭɑɤɠ ů. 240 ɧˊɞɡ əŬɘ ůɖɛŮɘɩɜŮɘ ç[...] ŰɞɨŰɞ ŭɡůɢŮɟɩɠ ŭɨɜŬŰŬɘ 

ɜŬ ůɡɛɓɐ ŭɘɧŰɘ ŮəɎŰŮɟɞɜ Űɤɜ ɛŮɟɩɜ ŭŮɜ ɏɢŮɘ ɡˊɞɢɟɏɤůɘɜ ɜŬ ŮɛɛŮɑɜɖ Ůɘɠ ŰŬɠ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ, ŬɚɚɎ 

ŭɨɜŬŰŬɘ ɜŬ ŭɘŬəɧɣɖ ŬɡŰɎɠ əŬɘ ɜŬ ɛŬŰŬɘɩůɖ Űɖɜ ůɨɛɓŬůɘɜĀ Ůˊɞɛɏɜɤɠ ŬˊɧŭŮɘɝɘɠ ŭɘŬűɏɟɞɜŰɞɠ 

ŮəˊɚɖɟɩůŮɤɠ Űɖɠ ůɡɛɓɎůŮɤɠ ŮɑɜŬɘ ŭɡůɢŮɟɩɠ ŭɡɜŬŰɐè 
446 ȺɔɔɨŰŮɟŬ ɆŰŬɗɧˊɞɡɚɞɠ, ȻɖŰɐɛŬŰŬ ɄɟɞůɡɛɓŬŰɘəɐɠ Ⱥɡɗɨɜɖɠ ï ȺˊɘɢŮɘɟɐůŮɘɠ Ⱦɞɘɜɐɠ ɋűɏɚŮɘŬɠ, 

ɀŮɚɏŰŮɠ ȽȽ, ů. 255-256 
447 ȸɚ. ůɢŮŰ. ɆŰŬɗɧˊɞɡɚɞɠ, ȻɖŰɐɛŬŰŬ ɄɟɞůɡɛɓŬŰɘəɐɠ Ⱥɡɗɨɜɖɠ ï ȺˊɘɢŮɘɟɐůŮɘɠ Ⱦɞɘɜɐɠ ɋűɏɚŮɘŬɠ, 

ɀŮɚɏŰŮɠ ȽȽ, ů. 255Ŀ ȸɚ. Ůˊɑůɖɠ ȷɄ 628/1995, ȺȺɁ 1996. 545 ůɨɛűɤɜŬ ɛŮ Űɖɜ ɞˊɞɑŬ çɆŰɖɜ ˊŮɟɑˊŰɤůɖ 

Űɖɠ ɛŬŰŬɘɩůŮɤɠ Űɖɠ əŬŰŬɟŰɑůŮɤɠ ůɡɛɓɎůŮɤɠ ˊɤɚɐůŮɤɠ, Űɖɜ ɞˊɞɑŬɜ ɞ ŬɔɞɟŬůŰɐɠ ˊɑůŰŮɣŮ ɤɠ ŮˊɘəŮɑɛŮɜɖ 

əŬɘ ɔɘŬ Űɞ ɚɧɔɞ ŬɡŰɧ ŬˊɏəɟɞɡůŮ Ɏɚɚɖ ŮɡəŬɘɟɑŬ ɔɘŬ Űɖɜ ůɨɜŬɣɖ ŬɔɞɟɎɠ ɛŮ Űɞɡɠ ɑŭɘɞɡɠ ɐ ˊŬɟŬˊɚɐůɘɞɡɠ 

ůɡɔəɟɘŰɘəɎ ɧɟɞɡɠ ɛŮ ŮəŮɑɜɖɠ ˊɞɡ ɛŬŰŬɘɩɗɖəŮ, ŭɘəŬɘɞɨŰŬɘ ɜŬ ɕɖŰɐůŮɘ Űɖɜ ŭɘŬűɞɟɎɜ Űɞɡ ŰɘɛɐɛŬŰɞɠ Űɖɠ 
ŬˊɞəɟɞɡůɗŮɑůɖɠ ŬɔɞɟɎɠ Ŭˊɧ Űɞ ɛŮɔŬɚɨŰŮɟɞ [...]è 
448 ȾŬɟɎůɖɠ ůŮ ũŮɤɟɔɘɎŭɖ ï ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ2 Ɏɟɗɟ. 197-198 Ŭɟ. 46Ŀ ȸŬɚŰɞɨŭɖɠ, ȻɖŰɐɛŬŰŬ 

ˊŮɟɘŮɢɞɛɏɜɞɡ əŬɘ ɏəŰŬůɖɠ Űɖɠ Ŭˊɞɕɖɛɑɤůɖɠ ůŰɖɜ ˊɟɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ, ɉɟȽȹ 2005, ů. 690 Ůˊ. 
449 ȸɚ. ɘŭɑɤɠ ȸŬɚŰɞɨŭɖɠ, ȻɖŰɐɛŬŰŬ ˊŮɟɘŮɢɞɛɏɜɞɡ əŬɘ ɏəŰŬůɖɠ Űɖɠ Ŭˊɞɕɖɛɑɤůɖɠ ůŰɖɜ ˊɟɞůɡɛɓŬŰɘəɐ 

Ůɡɗɨɜɖ, ɉɟȽȹ 2005, ů. 691 Ƚ, ȽȽ ɛŮ ŬɜŬɔɤɔɐ ůŰɖɜ ŬɜɎɔəɖ ůŮɓŬůɛɞɨ Űɖɠ ůɡɛɓŬŰɘəɐɠ ŮɚŮɡɗŮɟɑŬɠ Űɞɡ 

ɕɖɛɘɩůŬɜŰɞɠ 
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ŭɘŬűɞɟɎ ɛŮŰŬɝɨ Űɖɠ ˊŬɟɞɨůŬɠ ˊŮɟɘɞɡůɘŬəɐɠ əŬŰɎůŰŬůɐɠ Űɞɡ əŬɘ ŮəŮɑɜɖɠ ˊɞɡ ɗŬ 

ɓɟɘůəɧŰŬɜ Ŭɜ ŭŮɜ ůɡɜɏɓŬɘɜŮ Űɞ ɕɖɛɘɞɔɧɜɞ ɔŮɔɞɜɧɠ (ɗŮɤɟɑŬ Űɖɠ ŭɘŬűɞɟɎɠ)
450
. ũɘŬ Űɞ 

ɚɧɔɞ ŬɡŰɧ, Űɡɢɧɜ ɨˊŬɟɝɖ ɤűɏɚŮɘŬɠ Ŭˊɧ Űɞ ɕɖɛɘɞɔɧɜɞ ɔŮɔɞɜɧɠ, ˊɞɡ ŰŮɚŮɑ ůŮ ŬɘŰɘɩŭɖ 

ůɨɜŭŮůɛɞ ɛŬɕɑ Űɞɡ, ɞŭɖɔŮɑ ůŮ ůɡɜɡˊɞɚɞɔɘůɛɧ ɕɖɛɑŬɠ əŬɘ əɏɟŭɞɡɠ, ɩůŰŮ ˊɟŬɔɛŬŰɘəɐ 

ɕɖɛɑŬ ɜŬ ɗŮɤɟŮɑŰŬɘ Űɞ ɛɏɟɞɠ ˊɞɡ ɛɏɜŮɘ ɛŮŰɎ Űɖɜ ŬűŬɑɟŮůɖ Űɖɠ ɤűɏɚŮɘŬɠ
451

. 

 

95. ɆɡɛˊŮɟŬůɛŬŰɘəɎ, əɟɑůɘɛɖ əɟɑɜŮŰŬɘ ɖ ŭɘŬˊɑůŰɤůɖ ɧŰɘ ůŮ əɎɗŮ ˊŮɟɑˊŰɤůɖ, ɞ 

ˊɟɞůŭɘɞɟɘůɛɧɠ Űɖɠ əŬŰɎůŰŬůɖɠ ůŰɖɜ ɞˊɞɑŬ ɗŬ ɓɟɘůəɧŰŬɜ ɞ ɕɖɛɘɤɗŮɑɠ ɎɜŮɡ 

ůɡɜŭɟɞɛɐɠ Űɞɡ ˊɟɞůɡɛɓŬŰɘəɞɨ ˊŰŬɑůɛŬŰɞɠ Ůə ɛɏɟɞɡɠ Űɞɡ ɕɖɛɘɩůŬɜŰɞɠ əŬɘ əŬŰɎ 

ůɡɜɏˊŮɘŬ Űɞ Ůɨɟɞɠ Űɖɠ ŬˊɞəŬŰŬůŰŬŰɏŬɠ ɕɖɛɑŬɠ, ŬˊɞŰŮɚŮɑ ɕɐŰɖɛŬ əɟɘɜɧɛŮɜɞ ůɨɛűɤɜŬ 

ɛŮ Űɖ ɚŮɘŰɞɡɟɔɑŬ Űɖɠ ŬɘŰɘɩŭɞɡɠ ůɡɜɎűŮɘŬɠ ɛŮŰŬɝɨ ˊŬɟɎɜɞɛɖɠ ůɡɛˊŮɟɘűɞɟɎɠ əŬɘ 

ɕɖɛɑŬɠ
452

. ȾŬŰɎ ŰɞɨŰɞ, Űɞ ɨɣɞɠ Űɖɠ ŬˊɞəŬŰŬůŰŬŰɏŬɠ ɕɖɛɑŬɠ ŭŮɜ ŬˊɞŰŮɚŮɑ ɕɐŰɖɛŬ 

əɟɘɜɧɛŮɜɞ əŬŰɎ Űɖɜ ɏɜɜɞɘŬ Űɞɡ ŬɟɜɖŰɘəɞɨ ŭɘŬűɏɟɞɜŰɞɠ, ŬɚɚɎ ɛŮ ɔɜɩɛɞɜŬ Űɞ ɑŭɘɞ Űɞ 

ɕɖɛɘɞɔɧɜɞ ɔŮɔɞɜɧɠ əŬɘ ɘŭɑɤɠ Űɞɜ ɜɧɛɘɛɞ ɚɧɔɞ Ůɡɗɨɜɖɠ Űɞɡ Ɏɟɗɟɞɡ 198 ȷȾ Ůɜ 

ŬɜŬűɞɟɎ ˊɟɞɠ Űɖɜ ˊɟɞəɚɖɗŮɑůŬ ɕɖɛɑŬ əŬɘ Űɖ ɛŮŰŬɝɨ Űɞɡɠ ŬɘŰɘɩŭɖ ůɡɜɎűŮɘŬ
453

. ȼ 

ˊŮɟɘˊŰɤůɘɞɚɞɔɘəɐ ŬɡŰɐ ˊɟɞůɏɔɔɘůɖ əŬɘ ɞ ad hoc ˊɟɞůŭɘɞɟɘůɛɧɠ Űɞɡ ɨɣɞɡɠ Űɖɠ 

ŬˊɞəŬŰŬůŰŬŰɏŬɠ ɕɖɛɑŬɠ, ŬűŮɜɧɠ ŮˊɘŰɡɔɢɎɜŮɘ Űɖɜ ŬˊŬɔəɑůŰɟɤůɖ Ŭˊɧ Űɞɜ 

ŮɜɜɞɘɞəɟŬŰɘəɎ ˊɟɞůŬɜŬŰɞɚɘůɛɏɜɞ ˊɟɞůŭɘɞɟɘůɛɧ Ůˊɑ Űɖ ɓɎůŮɘ Űɖɠ ɏɜɜɞɘŬɠ Űɞɡ 

ŬɟɜɖŰɘəɞɨ ŭɘŬűɏɟɞɜŰɞɠ əŬɘ ŬűŮŰɏɟɞɡ ůɡɛɓɎɚɚŮɘ ůŰɖɜ ˊɟŬəŰɘəɩɠ ŬˊɚɞɨůŰŮɟɖ 

Ůˊɑɚɡůɖ Űɞɡ ůɢŮŰɘəɞɨ ɕɖŰɐɛŬŰɞɠ, ɢɤɟɑɠ ŬɜŬɔɤɔɐ ůŮ ŮɜɜɞɘɞəɟŬŰɘəɏɠ əŬŰŬůəŮɡɏɠ, 

ŮɛˊŮŭɩɜɞɜŰŬɠ ɛŮ Űɞɜ Űɟɧˊɞ ŬɡŰɧ ŬůűɎɚŮɘŬ ŭɘəŬɑɞɡ ůŰɘɠ ůɡɜŬɚɚŬəŰɘəɏɠ ůɢɏůŮɘɠ.   

 

4. Ƀ Űɟɧˊɞɠ ŬˊɞəŬŰɎůŰŬůɖɠ Űɖɠ ɕɖɛɑŬɠ ï əŬŰŬɓɞɚɐ ůŮ ɢɟɐɛŬ ɐ in natura 

ŬˊɞəŬŰɎůŰŬůɖ; 

96. ȾŬŰɎ əŬɜɧɜŬ, ɖ ŬˊɞəŬŰɎůŰŬůɖ Űɖɠ ɗŮŰɘəɐɠ ɐ Űɡɢɧɜ ŬˊɞɗŮŰɘəɐɠ ɕɖɛɑŬɠ ŮɑɜŬɘ 

ɢɟɖɛŬŰɘəɐ (297 Ůŭ. 1 ȷȾ ï Ŭɟɢɐ Űɖɠ ɢɟɖɛŬŰɘəɐɠ ɘəŬɜɞˊɞɑɖůɖɠ)
454
. ɀɞɚɞɜɧŰɘ ɖ 

ŬˊɞəŬŰɎůŰŬůɖ Űɞɡ ŬɟɜɖŰɘəɞɨ ŭɘŬűɏɟɞɜŰɞɠ ɚɧɔɤ ˊŰŬɑůɛŬŰɞɠ əŬŰɎ Űɘɠ 

ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ ˊŮɟɘˊɚɏəŮɘ ůɢŮŰɘəɩɠ ŰŬ ˊɟɎɔɛŬŰŬ, ɖ ŬɡŰɞɨůɘŬ (in natura) 

ŬˊɞəŬŰɎůŰŬůɖ Űɖɠ ɕɖɛɑŬɠ ŭŮɜ ŭɨɜŬŰŬɘ ɜŬ ŬˊɞəɚŮɘůɗŮɑ
455

. ɆŰɖɜ ˊŮɟɑˊŰɤůɖ ŬɡŰɐ, 

                                                
450 ũŮɤɟɔɘɎŭɖɠ, Ⱥɜɞɢɘəɧ ȹɑəŬɘɞ, ũŮɜɘəɧ ɀɏɟɞɠ, Ä 24 ȽȽ 3 Ŭɟ. 22Ŀ ɆŰŬɗɧˊɞɡɚɞɠ, ũŮɜɘəɧ Ⱥɜɞɢɘəɧ ȹɑəŬɘɞ, 

ů. 432 Ůˊ.Ŀ ȾŬɘ ŮɔɔɨŰŮɟŬ Űɖ ɛɞɜɞɔɟŬűɑŬ Űɞɡ ŮɛˊɜŮɡůŰɐ ŬɡŰɐɠ Mommsen, Zur Lehre von dem 

Interesse, 1855. 
451 ɆŰŬɗɧˊɞɡɚɞɠ ůŮ ũŮɤɟɔɘɎŭɖ ï ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ Ɏɟɗɟ. 297 - 298 Ŭɟ. 89Ŀ ȷˊɧ Űɖ ɜɞɛɞɚɞɔɑŬ ɓɚ. ɘŭɑɤɠ 

ɃɚȷɄ 807/1973, Ɂɞȸ 22. 321Ŀ ȷɄ 1833/1987, ȺȺɁ 1989. 12Ŀ ȷɄ 1812/1985, Ɂɞȸ 34. 1409Ŀ ȷɄ 

1446/1980, Ɂɞȸ 29. 708 
452 ɈˊŮɟ Űɖɠ Ɏˊɞɣɖɠ ŬɡŰɐɠ ɓɚ. ȾɞɡɛɎɜŰɞɠ, ȺɟɛȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 77Ŀ ɆˊɡɟɘŭɎəɖɠ, Ä236ɔŬ, ů. 683Ŀ 

ɄŬˊŬɜŰɤɜɑɞɡ, Ä63, ů. 345Ŀ ȸŮɟɟɞɘɧˊɞɡɚɞɠ, Ȱɜɜɞɛɞɠ ůɢɏůɘɠ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ ˊɟɞɠ ůɨɜŬɣɘɜ 

ůɡɛɓɎůŮɤɠ ŮɟɔŬůɑŬɠ, ȺȺɟɔȹ 1960, ů. 580Ŀ ȾŬɟɎůɖɠ ůŮ ũŮɤɟɔɘɎŭɖ ï ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ2 Ɏɟɗɟ. 197-198 

Ŭɟ. 41, 46Ŀ ȾŬɛˊɑŰůɖɠ, ɄŮɟɑ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ, ů. 124-125 əŬɘ ů. 175, ɧˊɞɡ ɡɘɞɗŮŰɩɜŰŬɠ Űɖ 

ɚɨůɖ Űɞɡ ɆɢŮŭɑɞɡ Űɖɠ ɆɡɜŰȺˊ ˊŮɟɑ Ůɨɚɞɔɖɠ Ŭˊɞɕɖɛɑɤůɖɠ, ůɖɛŮɘɩɜŮɘ ɧŰɘ ç[...] Ůɘɠ ɢŮɑɟŬɠ ŭŮ Űɤɜ 

Ůɚɚɐɜɤɜ ŭɘəŬůŰɩɜ ŭɨɜŬŰŬɘ ɜŬ əŬŰŬůŰɐ əŬŰɎɚɚɖɚɞɜ ɧɟɔŬɜɞɜ ŮɝɘůɞɟɟɞˊɐůŮɤɠ Űɤɜ ŬɜŰɘɛŮŰɩˊɤɜ 
ůɡɛűŮɟɧɜŰɤɜè 
453 ɆŰŬɗɧˊɞɡɚɞɠ, ȻɖŰɐɛŬŰŬ ɄɟɞůɡɛɓŬŰɘəɐɠ Ⱥɡɗɨɜɖɠ ï ȺˊɘɢŮɘɟɐůŮɘɠ Ⱦɞɘɜɐɠ ɋűɏɚŮɘŬɠ, ɀŮɚɏŰŮɠ ȽȽ, ů. 

253 
454 ũŮɤɟɔɘɎŭɖɠ, Ⱥɜɞɢɘəɧ ȹɑəŬɘɞ, ũŮɜɘəɧ ɛɏɟɞɠ, Ä11, ů. 158 əŮɑɛŮɜɞ əŬɘ Űɖɜ ŮəŮɑ ůɖɛ. 21 
455 ȾŬɟɎůɖɠ ůŮ ũŮɤɟɔɘɎŭɖ ï ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ2 Ɏɟɗɟ. 197-198 Ŭɟ. 43Ŀ ȸŬɚŰɞɨŭɖɠ, Ʉɩɚɖůɖ 

ŮˊɘɢŮɑɟɖůɖɠ, ů. 137 Ůˊ., 139, 149 Ůˊ., 160-161, 163Ŀ ɞ ɑŭɘɞɠ, ȻɖŰɐɛŬŰŬ ˊŮɟɘŮɢɞɛɏɜɞɡ əŬɘ ɏəŰŬůɖɠ Űɖɠ 
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ɤůŰɧůɞ, ŭŮɜ ŭɨɜŬŰŬɘ ɜŬ ŮˊɘŭɘəŬůɗŮɑ Ŭˊɞɕɖɛɑɤůɖ in natura ůɡɜɘůŰɎɛŮɜɖ ůŰɖɜ Ůə ɜɏɞɡ 

ɏɔəɡɟɖ əŬŰɎɟŰɘůɖ Űɖɠ Ŭɟɢɘəɩɠ Ŭəɨɟɤɠ ůɡɜŬűɗŮɑůŬɠ ůɨɛɓŬůɖɠ, ůŰɞ ɛɏŰɟɞ ˊɞɡ ɖ 

ɚɨůɖ ŬɡŰɐ ç[é] ɗŬ əŬŰɏɚɡŮ Űɖɜ ˊŮɟɑ Űɞ ůɡɛɓɎɚɚŮůɗŬɘ ŮɚŮɡɗŮɟɑŬɜ əŬɘ ɗŬ ŮˊɏŰɟŮˊŮ 

əŬŰŬůŰɟŬŰɖɔɐůŮɘɠ ɘŭɑŬ Űɤɜ ˊŮɟɑ Űɞɡ Űɨˊɞɡ Űɤɜ ŭɘəŬɘɞˊɟŬɝɘɩɜ ŭɘŬŰɎɝŮɤɜ [é]
456
è. 

ȺɘŭɘəɧŰŮɟŬ, ɖ əŬŰɎűŬůɖ Űɖɠ ŭɡɜŬŰɧŰɖŰŬɠ in natura ŬˊɞəŬŰɎůŰŬůɖɠ Űɖɠ ɕɖɛɑŬɠ ůŰɘɠ 

ˊŮɟɘˊŰɩůŮɘɠ ŮɚŬŰŰɤɛŬŰɘəɐɠ ůɨɛɓŬůɖɠ, ɡˊɧ Űɖɜ ɏɜɜɞɘŬ Űɖɠ ɡˊɞɢɟɏɤůɖɠ ˊɟɞɠ 

əŬŰɎɟŰɘůɖ ɜɏŬɠ ɏɔəɡɟɖɠ ůɨɛɓŬůɖɠ, ˊŬɟŬɓɚɏˊŮɘ Űɞ ɔŮɔɞɜɧɠ ɧŰɘ ůŰɖɜ ˊŮɟɑˊŰɤůɖ Űɖɠ 

ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ, ɖ ɞűŮɘɚɧɛŮɜɖ Ŭˊɞɕɖɛɑɤůɖ ɗŮɛŮɚɘɩɜŮŰŬɘ ɧɢɘ ůŮ ŬɡŰɧ 

əŬɗŮŬɡŰɧ Űɞ ɔŮɔɞɜɧɠ Űɖɠ Ɏəɡɟɖɠ ůɨɛɓŬůɖɠ, ŬɚɚɎ ůŰɖ ŭɘɎɣŮɡůɖ Űɖɠ ŮɛˊɘůŰɞůɨɜɖɠ 

Űɞɡ ɏŰŮɟɞɡ ůɡɜŬɚɚŬůůɞɛɏɜɞɡ ŮɝŬɘŰɑŬɠ Űɞɡ ŬɜɤŰɏɟɤ ɔŮɔɞɜɧŰɞɠ. ȰɜŬ ɧɛɤɠ ŰɏŰɞɘɞ 

ŬɑŰɖɛŬ (ůɨɜŬɣɖ Űɖɠ ůɨɛɓŬůɖɠ) ŬɜŰŬˊɞəɟɑɜŮŰŬɘ ůŮ Ŭˊɞɕɖɛɑɤůɖ ɞűŮɘɚɧɛŮɜɖ ɚɧɔɤ ɛɖ 

əŬŰɎɟŰɘůɖɠ ɐ ɚɧɔɤ ŮɚŬŰŰɤɛŬŰɘəɐɠ əŬŰɎɟŰɘůɖɠ Űɖɠ ůɨɛɓŬůɖɠ əŬɘ ɧɢɘ ůŰɖ ŭɘɎɣŮɡůɖ 

Űɖɠ ŮɛˊɘůŰɞůɨɜɖɠ Űɞɡ ŬɜŰɘůɡɛɓŬɚɚɞɛɏɜɞɡ
457
. ȷɜŰɑɗŮŰŬ, ɜɞŮɑŰŬɘ in natura 

ŬˊɞəŬŰɎůŰŬůɖ Űɞɡ ŬɟɜɖŰɘəɞɨ ŭɘŬűɏɟɞɜŰɞɠ, Ůűɧůɞɜ ɞ ɕɖɛɘɤɗŮɑɠ ŬɝɘɩɜŮɘ Űɖɜ 

ŮˊɘůŰɟɞűɐ Űɖɠ ˊŬɟɞɢɐɠ ˊɞɡ Űɡɢɧɜ əŬŰɏɓŬɚɚŮ ůŰɞɜ ŬɜŰɘůɡɛɓŬɚɚɧɛŮɜɧ Űɞɡ
458

. 

 

5. ȼ  ˊɟɞɓɚɖɛŬŰɘəɐ Űɖɠ ɢɟɖɛŬŰɘəɐɠ ɘəŬɜɞˊɞɑɖůɖɠ ɚɧɔɤ ɖɗɘəɐɠ ɓɚɎɓɖɠ 

97. ɆɨɛűɤɜŬ ɛŮ Űɖɜ əɟŬŰɞɨůŬ Ɏˊɞɣɖ ůŮ ɗŮɤɟɑŬ
459

 əŬɘ ɜɞɛɞɚɞɔɑŬ
460
, ŬˊɞəŬŰŬůŰŬŰɏŬ 

ŮɑɜŬɘ ɛɧɜɞ ɖ ˊŮɟɘɞɡůɘŬəɐ ɕɖɛɑŬ, ɖ ŭŮ ɢɟɖɛŬŰɘəɐ ɘəŬɜɞˊɞɑɖůɖ ɚɧɔɤ ɖɗɘəɐɠ ɓɚɎɓɖɠ 

ŭŮɜ ŬˊɞəŬɗɑůŰŬŰŬɘ ŮɜɧɣŮɘ Űɞɡ əŬɜɧɜŬ Űɞɡ Ɏɟɗɟɞɡ 299 ȷȾ. ȰɢŮɘ, ɤůŰɧůɞ, 

ɛŮɛɞɜɤɛɏɜŬ ɡˊɞůŰɖɟɘɢɗŮɑ
461

 ɧŰɘ çˊŬɟɎ Űɖɜ ůŰŮɜɐɜ ŭɘŬŰɨˊɤůɘɜ Űɞɡ Ɏɟɗɟɞɡ 299, Ůˊɑ 

Ůɡɗɨɜɖɠ Ůə Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ ŭɨɜŬŰŬɘ ɞ ɕɖɛɘɩůŬɠ ɜŬ ɡˊɞɢɟŮɤɗɐ əŬɘ Ůɘɠ Űɖɜ 

əŬŰŬɓɞɚɐɜ ɢɟɖɛŬŰɘəɐɠ ɘəŬɜɞˊɞɘɐůŮɤɠ ɚɧɔɤ ɖɗɘəɐɠ ɓɚɎɓɖɠè. ȺəəɘɜɞɨɛŮɜɖ Ŭˊɧ Űɖɜ 

ˊŬɟŬˊɎɜɤ ɗɏůɖ, ɛŮɟɑŭŬ Űɖɠ ɜɞɛɞɚɞɔɑŬɠ
462
, əŬŰŬűɎůəŮɘ Űɖ ŭɡɜŬŰɧŰɖŰŬ ŮˊɘŭɑəŬůɖɠ 

ɢɟɖɛŬŰɘəɐɠ ɘəŬɜɞˊɞɑɖůɖɠ ɚɧɔɤ ɖɗɘəɐɠ ɓɚɎɓɖɠ ŮɑŰŮ Ůˊɑ Űɖ ɓɎůŮɘ Űɖɠ ŭɘɎŰŬɝɖɠ Űɞɡ 

                                                                                                                                       
Ŭˊɞɕɖɛɑɤůɖɠ ůŰɖɜ ˊɟɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ, ɉɟȽȹ 2005, ů. 692 Ůˊ.Ŀ ȿɏəəŬɠ ůŮ ɆȺȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 

42Ŀ Ɇ́ ɡɟɘŭɎəɖɠ, Ä236ɔɔ, ů. 683-684Ŀ ȷɟɜɖŰɘəɧɠ ɞ ȿŬŭɎɠ, ɇɧɛ. ȽȽ, Ä36, ů. 243 
456 ȾɞɡɛɎɜŰɞɠ, ȺɟɛȷȾ Ɏɟɗɟ. 197-197 Ŭɟ. 80 
457 ȾɞɡɛɎɜŰɞɠ, ȺɟɛȷȾ Ɏɟɗɟ. 197-197 Ŭɟ. 80Ŀ ȸɚ. ɧɛɤɠ ȾŬɟɎůɖɠ, ůŮ ũŮɤɟɔɘɎŭɖ ï ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ2 

Ɏɟɗɟ. 197-198 Ŭɟ. 35 ad finem, ůɨɛűɤɜŬ ɛŮ Űɞɜ ɞˊɞɑɞ, ůŮ ˊŮɟɘˊŰɩůŮɘɠ ɧˊɞɡ Űɞ ˊɟɞůɡɛɓŬŰɘəɧ 

ˊŰŬɑůɛŬ Űɞɡ ɕɖɛɘɩůŬɜŰɞɠ ɞŭɖɔŮɑ ůŮ ɛɖ ɏɔəɡɟɖ əŬŰɎɟŰɘůɖ Űɖɠ ůɨɛɓŬůɖɠ, çɖ Ŭˊɞɕɖɛɑɤůɖ ɛˊɞɟŮɑ 
ɛɎɚɘůŰŬ ɜŬ ŮɑɜŬɘ Ůŭɩ ɧɢɘ ɛɧɜɞ ůŮ ɢɟɐɛŬ, ŬɚɚɎ əŬɘ in natura, ɛŮ Űɖ ɛɞɟűɐ ŬɝɘɩůŮɤɠ əŬŰɎ Űɞɡ ɡˊɞɢɟɏɞɡ 

ɔɘŬ ůɨɛˊɟŬɝɖ ůŰɖɜ əŬŰɎɟŰɘůɖ Űɡˊɘəɩɠ ɏɔəɡɟɖɠ ůɡɛɓɎůŮɤɠ əŬɘ, Ŭɜ ŬɡŰɧɠ (Ůɜɜ. ɞ ɕɖɛɘɩůŬɠ) ŬɟɜɖɗŮɑ, 

Ŭɔɤɔɐɠ ŮɜŬɜŰɑɞɜ Űɞɡ ɔɘŬ əŬŰŬŭɑəɖ ůŮ ŭɐɚɤůɖ ɓɞɡɚɐůŮɤɠ (ȾɄɞɚȹ 949)è. 
458 ȾŬɟɎůɖɠ, ůŮ ũŮɤɟɔɘɎŭɖ ï ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ2 Ɏɟɗɟ. 197-198 Ŭɟ. 43Ŀ ȾɞɡɛɎɜŰɞɠ, ȺɟɛȷȾ Ɏɟɗɟ. 197-

197 Ŭɟ. 80 (çəŬŰŬɓɞɚɏɠ ůŮ Ůɑŭɞɠè) ɛŮ ˊŮɟŬɘŰɏɟɤ ˊŬɟŬŭŮɑɔɛŬŰŬ 
459 ũŮɤɟɔɘɎŭɖɠ, Ä34, ů. 508 ůɖɛ. 18Ŀ ūɑɚɘɞɠ, Ä186 ȸ, Ŭɟ. 1Ŀ ȾŬɟɎůɖɠ, ȺɔɢŮɘɟɑŭɘɞ, ů. 67Ŀ ɞ ɑŭɘɞɠ, ůŮ 

ũŮɤɟɔɘɎŭɖ ï ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ2 Ɏɟɗɟ. 197-198 Ŭɟ. 5Ŀ ȿɏəəŬɠ ůŮ ɆȺȷȾ  Ɏɟɗɟ. 197-198 Ŭɟ. 32Ŀ 

ɄŬˊŬůŰŮɟɑɞɡ ȹ./ȾɚŬɓŬɜɑŭɞɡ ȹ., Ä27, ů. 163 
460 Ⱥűȹɤŭ 219/2013 ɁɃɀɃɆĿ Ⱥɘɟȷɗ 1650/2013 ɁɃɀɃɆĿ ɄɄɟȷɗ793/2012 ɁɃɀɃɆĿ ɄɄɟȷɗ 

134/2011 ɁɃɀɃɆĿ Ⱥűȹɤŭ 30/2004 ɁɃɀɃɆĿ Ⱥɘɟȷɗ 1756/1999 ɁɃɀɃɆĿ ɄɄɟŪŮůů 19361/1996, 

ȷɟɛ 1997. 204Ŀ ȺűɄŮɘɟ 856/1993 Ⱥɚȹɜɖ 35. 1696Ŀ ȺűŪŮůů 2325/1990, ȷɟɛ 1991. 14 (ɏɛɛŮůŬ)Ŀ 

Ⱥűȷɗ 12101/1989, Ⱥɚɚȹɜɖ 1994. 448Ŀ ȷɄ 211/1980, Ɂɞȸ 1980. 1483 
461 ȾɞɡɛɎɜŰɞɠ, ȺɟɛȷȾ Ɏɟɗɟ. 197-197 Ŭɟ. 84 ɚɧɔɤ Űɖɠ əŬŰɎűŬůɖɠ Űɞɡ ŬŭɘəɞˊɟŬəŰɘəɞɨ ɢŬɟŬəŰɐɟŬ Űɖɠ 

ŮɡɗɨɜɖɠĿ ȷɜŰɑůŰɞɘɢŬ ȾŬɛˊɑŰůɖɠ, ɄŮɟɑ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ, ů. 146-147, ů. 175Ŀ ɇɖ ɚɨůɖ ŬɡŰɐ 

ŬˊɞŭɏɢŮŰŬɘ əŬɘ ɞ ũŬɕɐɠ, ũɜɤɛɞŭɞŰɐůŮɘɠ (1956-1964), ů. 304 ɛŮ ɓŬůɘəɧ ŮˊɘɢŮɑɟɖɛŬ Űɖɜ ŬŭɘəɞˊɟŬəŰɘəɐ 

űɨůɖ Űɖɠ Ůɡɗɨɜɖɠ. 
462 ɄɄɟȾɞɟɘɜɗ 133/2006, ȷɢɁɞɛ 2007. 191Ŀ ɀɄɟȾŮɟə 140/2004 ɁɃɀɃɆĿ ȺűɄŬŰɟ 988/2004, 

ȷɢɁɞɛ 2005. 23Ŀ Ⱥűȷɗ 11518/1986, Ⱥɚɚȹɜɖ 1988. 916  
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Ɏɟɗɟɞɡ 932 ȷȾ, ɡˊŬɘɜɘůůɧɛŮɜɖ Űɖɜ ŬŭɘəɞˊɟŬəŰɘəɐ űɨůɖ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ 

Ůɡɗɨɜɖɠ
463
, ŮɑŰŮ ɓɎůŮɘ Űɤɜ ŭɘŬŰɎɝŮɤɜ Űɤɜ Ɏɟɗɟɤɜ 57 əŬɘ 59 ȷȾ, ɡˊɧ Űɖ ůəɏɣɖ ɧŰɘ Űɞ 

ˊɟɞůɡɛɓŬŰɘəɧ ˊŰŬɑůɛŬ, ŭɨɜŬŰŬɘ ɡˊɧ ˊɟɞɦˊɞɗɏůŮɘɠ ɜŬ ůɡɜɘůŰɎ əŬɘ ˊɟɞůɓɞɚɐ Űɖɠ 

ˊɟɞůɤˊɘəɧŰɖŰŬɠ Űɞɡ ɕɖɛɘɤɗɏɜŰɞɠ
464

. ɆŮ əɎɗŮ ˊŮɟɑˊŰɤůɖ, ŭŮɜ ŬˊɞəɚŮɑŮŰŬɘ ŰŬ ŬɡŰɎ 

ˊɟŬɔɛŬŰɘəɎ ˊŮɟɘůŰŬŰɘəɎ, ŰŬ ɞˊɞɑŬ ůŰɖɟɑɕɞɡɜ Ůɡɗɨɜɖ Űɞɡ ůɡɜŬɚɚŬůůɧɛŮɜɞɡ Ŭˊɧ Űɘɠ 

ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ, ɜŬ ůŰɖɟɑɝɞɡɜ ˊŬɟŬɚɚɐɚɤɠ əŬɘ ŬŭɘəɞˊɟŬəŰɘəɐ Ůɡɗɨɜɖ (ůɡɟɟɞɐ 

ˊɟɞůɡɛɓŬŰɘəɐɠ əŬɘ ŬŭɘəɞˊɟŬəŰɘəɐɠ Ůɡɗɨɜɖɠ), Ŭɜ ŭɖɚŬŭɐ ɖ ŬɜŰɘůɡɜŬɚɚŬəŰɘəɐ 

ůɡɛˊŮɟɘűɞɟɎ əɟɑɜŮŰŬɘ əŬɘ ɤɠ ˊŬɟɎɜɞɛɖ ˊɟɎɝɖ, ŭɡɜɎɛŮɜɖ ɛɎɚɘůŰŬ ɜŬ ůɡɜɑůŰŬŰŬɘ əŬɘ 

ůŰɖɜ ˊɟɞůɓɞɚɐ Űɤɜ ɢɟɖůŰɩɜ ɖɗɩɜ, əŬŰɎ Űɖɜ ɏɜɜɞɘŬ Űɞɡ Ɏɟɗɟɞɡ 919 ȷȾ. ɆŰɖɜ 

ˊŮɟɑˊŰɤůɖ ŬɡŰɐ, ˊŬɟŬɚɚɐɚɤɠ ˊɟɞɠ Űɖɜ ɡˊɞɢɟɏɤůɖ ɔɘŬ Ŭˊɞɕɖɛɑɤůɖ, ɏɢŮɘ ŮűŬɟɛɞɔɐ 

əŬɘ ɖ ŭɘɎŰŬɝɖ Űɞɡ Ɏɟɗɟɞɡ 932 ȷȾ, ɩůŰŮ ɖ ɘəŬɜɞˊɞɑɖůɖ Űɖɠ ɖɗɘəɐɠ ɓɚɎɓɖɠ ɜŬ 

əŬɗɑůŰŬŰŬɘ ŭɡɜŬŰɐ ŮɜɧɣŮɘ Űɖɠ ŭɘɎŰŬɝɖɠ ŬɡŰɐɠ
465

.  

 

Ů) ȼ ɨˊŬɟɝɖ ŬɘŰɘɩŭɞɡɠ ůɡɜɎűŮɘŬɠ ŬɜɎɛŮůŬ ůŰɞɜ ɜɧɛɘɛɞ ɚɧɔɞ Ůɡɗɨɜɖɠ əŬɘ Űɖ ɕɖɛɑŬ 

98. ȼ ɕɖɛɑŬ ɗŬ ˊɟɏˊŮɘ ɜŬ ŰŮɚŮɑ ůŮ ůɢɏůɖ ŬɘŰɘɩŭɞɡɠ ůɡɜɎűŮɘŬɠ ˊɟɞɠ Űɖɜ ˊŬɟɎɜɞɛɖ 

əŬəɧˊɘůŰɖ əŬɘ ŬɜŰɘůɡɜŬɚɚŬəŰɘəɐ ůɡɛˊŮɟɘűɞɟɎ. ȾŬŰɎ ŰŬ ɔŮɜɘəɩɠ ɘůɢɨɞɜŰŬ
466

, 

ŬˊŬɘŰŮɑŰŬɘ ɛŮŰŬɝɨ ɡˊŬɑŰɘŬɠ əŬɘ ˊŬɟɎɜɞɛɖɠ ůɡɛˊŮɟɘűɞɟɎɠ əŬɘ ɕɖɛɑŬɠ, ŬűŮɜɧɠ ɖ 

ŬɜŬɔəŬɑŬ (conditio sine qua non) əŬɘ ŬűŮŰɏɟɞɡ ɖ ˊɟɧůűɞɟɖ (causa adequata) ŬɘŰɑŬ 

ɔɘŬ Űɖ ůŰɞɘɢŮɘɞɗɏŰɖůɖ Űɖɠ Ůɡɗɨɜɖɠ
467

. ȼ ˊɟɞɦˊɧɗŮůɖ Űɞɡ ŬɘŰɘɩŭɞɡɠ ůɡɜŭɏůɛɞɡ 

ɛŮŰŬɝɨ ˊŬɟɎɜɞɛɖɠ ůɡɛˊŮɟɘűɞɟɎɠ əŬɘ ɕɖɛɑŬɠ, ɛɞɚɞɜɧŰɘ ŭŮɜ ˊɟɞəɨˊŰŮɘ Ůɡɗɏɤɠ Ŭˊɧ Űɖ 

ɔɟŬɛɛŬŰɘəɐ ŭɘŬŰɨˊɤůɖ Űɖɠ ŭɘɎŰŬɝɖɠ
468
, ŬˊɞɓɚɏˊŮɘ əɡɟɑɤɠ ůŰɞɜ ˊŮɟɘɞɟɘůɛɧ Űɖɠ 

Ůɡɗɨɜɖɠ əŬɘ ůŰɖɜ ŬˊɞəŬŰɎůŰŬůɖ ŮəŮɑɜɤɜ Űɤɜ ɕɖɛɘɩɜ ˊɞɡ ɏɢɞɡɜ ɤɠ ŬɘŰɑŬ Űɖɜ 

                                                
463 Ʉɟɞɠ ŬɡŰɐ Űɖɜ əŬŰŮɨɗɡɜůɖ ɓɚ. ɘŭɑɤɠ Ⱥűȷɗ 11518/1986, Ⱥɚɚȹɜɖ 1988. 916 çəŬɘ  ŮɜŭŮɢɧɛŮɜŬ ɔɘŬ 

əŬŰŬɓɞɚɐ ɢɟɖɛŬŰɘəɐɠ ɘəŬɜɞˊɞɘɐůŮɤɠ ɚɧɔɤ ɖɗɘəɐɠ ɓɚɎɓɖɠ  ůɨɛűɤɜŬ  ɛŮ  Űɞ  Ɏɟɗɟɞ  932  ȷȾ,  ˊɞɡ  

ŮűŬɟɛɧɕŮŰŬɘ  ɚɧɔɤ   Űɖɠ ŬŭɘəɞˊɟŬəŰɘəɐɠ  ŭɘŬɛɞɟűɩůŮɤɠ  Űɖɠ  ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠè 
464 ȸɚ. ůɢŮŰ. ȺűɄŬŰɟ 988/2004, ȷɢɁɞɛ 2005. 23 çȼ Ůɜ ɚɧɔɤ Ŭɝɑɤůɖ ɎɚɚɤůŰŮ, ɛˊɞɟŮɑ ɜŬ ɓɟŮɘ ɜɞɛɘəɧ 

ɏɟŮɘůɛŬ əŬɘ ůŰɖɜ ȷȾ 57è 
465 ɄɄɟȷɗ 134/2011 ɁɃɀɃɆĿ ȺűɄŬŰɟ 744/2007, ȷɢɁɞɛ 2008. 37Ŀ ȺűɄŬŰɟ 359/2001, ȷɢɁɞɛ 2002. 

5Ŀ ɃɚȷɄ 10/1991, Ⱥɚɚȹɜɖ 1992. 69ĿȷɄ 1587/1990, ȺȺɁ 1991. 698 
466 ɇɟɘŬɜŰŬűɡɚɚɧˊɞɡɚɞɠ, Ⱥɚɚɖɜɘəɧɜ Ⱥɜɞɢɘəɧɜ ȹɑəŬɘɞɜ2, Ä6, ũô, ů. 174 Ůˊ.Ŀ ũŮɤɟɔɘɎŭɖɠ, Ⱥɜɞɢɘəɧ 

ȹɑəŬɘɞ, ũŮɜɘəɧ ɛɏɟɞɠ, Ä10, ů. 139 Ůˊ.Ŀ ȿɘŰɕŮɟɧˊɞɡɚɞɠ, ȺɟɛȷȾ ȺɘůŬɔ. 297-300 Ŭɟ. 33 Ůˊ. 
467 ȾɞɡɛɎɜŰɞɠ, ȺɟɛȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 58Ŀ ũŮɤɟɔɘɎŭɖɠ, Ä34, ů. 508Ŀ ȾŬɟɎůɖɠ ůŮ ũŮɤɟɔɘɎŭɖ ï 
ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ2 Ɏɟɗɟ. 197-198 Ŭɟ. 18Ŀ ȿɏəəŬɠ ůŮ ɆȺȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 33Ŀ ɆˊɡɟɘŭɎəɖɠ, 

Ä236ɓůŰ, ů. 682Ŀ ɄŬˊŬůŰŮɟɑɞɡ ȹ./ȾɚŬɓŬɜɑŭɞɡ ȹ., Ä27, ů. 163Ŀ ɄŬˊŬɜŰɤɜɑɞɡ, Ä63, ů. 345Ŀ 

ɀˊŬɟɛˊŬɚɘɎɠ, ȼ əŬŰɎ ŰŬ ɎɟɗɟŬ 197 əŬɘ 198 Ůɡɗɨɜɖ Ůə Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ, Ɂɞȸ 1974, ů. 737 ȽȽĿ 

Ɂɘəɧˊɞɡɚɞɠ ȸ., ɁɞɛɞɚɞɔɘŬəɐ ŮűŬɟɛɞɔɐ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ, ů. 57-60Ŀ ɆɨɛűɤɜŬ ɛŮ Űɞɜ ȿŬŭɎ, 

ɇɧɛ. ȽȽ, Ä36, ů. 239 ɖ ɡˊŬɘŰɘɧŰɖŰŬ ɤɠ ˊɟɞɦˊɧɗŮůɖ Űɖɠ Ůɡɗɨɜɖɠ ůɡɜɘůŰɎ Űɞɜ çŮůɤŰŮɟɘəɧ ŬɘŰɘɩŭɖ 

ůɨɜŭŮůɛɞè, ɖ ŭŮ ŬɘŰɘɩŭɖɠ ůɡɜɎűŮɘŬ Űɞɜ çŮɝɤŰŮɟɘəɧ ŬɘŰɘɩŭɖ ůɨɜŭŮůɛɞèĿ ȷˊɧ Űɖ ɜɞɛɞɚɞɔɑŬ ɓɚ. ŮɜŭŮɘəŰ. 

ȷɄ 606/2015 ɁɃɀɃɆĿ ȷɄ 1435/2015 ɁɃɀɃɆĿ Ⱥűȷɗ 1404/2014, ȷɟɛ 2015. 208Ŀ Ⱥűȷɗ 

5134/2014, ȹȺȺ 2015. 50Ŀ ȺɘɟɅɞŭ 226/2014 ɁɃɀɃɆĿ ȷɄ 1292/2010, Ɂɞȸ 2011. 281=Ⱥɚɚȹɜɖ 2011. 

1008Ŀ ȷɄ 1175/2007,  Ɂɞȸ 2007. 2325Ŀ ȷɄ 994/2004, ɉɟȽȹ 2005. 24= ȺȺɛˊȹ 2005. 520=ȹȺȺ 2005. 

315=ȹ 2005. 592Ŀ ɃɚȷɄ 37/2005, Ⱥɚɚȹɜɖ 2005. 1040Ŀ ȷɄ 1231/2008, Ⱥɚɚȹɜɖ 2008. 1394Ŀ ȷɄ 

1242/2005, Ⱥɚɚȹɜɖ 2006. 117Ŀ ɀɄɟȹɟ 41/2002 ɁɃɀɃɆĿ ȷɄ 1678/2001, Ɂɞȸ 2002. 1682Ŀ ȷɄ 

1463/2001, Ⱥɚɚȹɜɖ 2002. 1634Ŀ ȷɄ 1565/2000, Ⱥɚɚȹɜɖ 2001. 1291Ŀ ȷɄ 1346/2000, ȹȺȺ 2001. 735Ŀ 
ȷɄ 1303/1984, Ɂɞȸ 1985. 993 
468 ŪŬ ɛˊɞɟɞɨůŮ, ɤůŰɧůɞ, ɜŬ ɡˊɞůŰɖɟɘɢɗŮɑ ɧŰɘ ɖ ŬɜŬɔəŬɘɧŰɖŰŬ Űɖɠ ɨˊŬɟɝɖɠ ŬɘŰɘɩŭɞɡɠ ůɡɜŭɏůɛɞɡ 

ˊɟɞəɨˊŰŮɘ ɏɛɛŮůŬ Ŭˊɧ Űɖ ɢɟɐůɖ Űɞɡ ɟɐɛŬŰɞɠ ˊɟɞɝŮɜɩ əŬɘ ůɡɜŮˊɩɠ ɐŭɖ ɔɟŬɛɛŬŰɘəɎ Ŭˊɧ Űɖ ŭɘɎŰŬɝɖ 

(ˊɟɓɚ. ç[é] ˊɟɞɝŮɜɐůŮɘ [é] ůŰɞɜ Ɏɚɚɞɜ ɕɖɛɑŬè, ç[é]ŮˊŮɜŮɔəɩɜ ɕɖɛɑŬɜ Ůɘɠ Űɞɜ ɏŰŮɟɞɜè), ɡˊɧ Űɖɜ 

ɏɜɜɞɘŬ ɧŰɘ ɞ ɕɖɛɘɩůŬɠ ˊɟɞɝŮɜŮɑ ɕɖɛɑŬ (=ɔɑɜŮŰŬɘ ŬɑŰɘɞɠ ɕɖɛɑŬɠ ˊɟɓɚ. ɇŮɔɧˊɞɡɚɞɠ/ūɡŰɟɎəɖɠ, Ⱥɚɚɖɜɘəɧ 

ȿŮɝɘəɧ16, ɚɐɛ. ˊɟɞɝŮɜɩ).  



 

 

93 

 

əŬəɧˊɘůŰɖ əŬɘ ŬɜŰɘůɡɜŬɚɚŬəŰɘəɐ ůɡɛˊŮɟɘűɞɟɎ
469
. ȼ ˊɟɞɦˊɧɗŮůɖ ŬɡŰɐ, ŬˊɞəŰɎ 

ɘŭɘŬɑŰŮɟɖ əŬŰɎ ŰɞɨŰɞ ůɖɛŬůɑŬ, ɤɠ ˊɟɞɠ Űɞɜ ˊɟɞůŭɘɞɟɘůɛɧ Űɖɠ Ŭəɟɘɓɞɨɠ ɏəŰŬůɖɠ Űɖɠ 

ɞűŮɘɚɧɛŮɜɖɠ Ŭˊɞɕɖɛɑɤůɖɠ
470

. ȼ əɟɑůɖ Űɞɡ ŭɘəŬůŰɖɟɑɞɡ Űɖɠ ɞɡůɑŬɠ ɧŰɘ ɛŮŰŬɝɨ 

ˊŬɟɎɜɞɛɖɠ ůɡɛˊŮɟɘűɞɟɎɠ əŬɘ ɕɖɛɑŬɠ ɡűɑůŰŬŰŬɘ ɐ ɧɢɘ ŬɘŰɘɩŭɖɠ ůɨɜŭŮůɛɞɠ, ɡˊɧəŮɘŰŬɘ 

ůŰɞɜ ŬɜŬɘɟŮŰɘəɧ ɏɚŮɔɢɞ Űɞɡ ȷɟŮɑɞɡ ɄɎɔɞɡ
471

. 

 

IV . ȼ ˊŬɟŬɔɟŬűɐ Űɖɠ Ŭɝɑɤůɖɠ Űɞɡ Ɏɟɗɟɞɡ 198 ȷȾ 

1. ȼ ɟɨɗɛɘůɖ Űɖɠ ˊŬɟ. 2 Űɞɡ Ɏɟɗɟɞɡ 198 ȷȾ 

99. ȷˊɧ Űɖ ůɡɜŭɡŬůɛɏɜɖ ŮűŬɟɛɞɔɐ Űɖɠ ˊŬɟŬˊɎɜɤ ŭɘɎŰŬɝɖɠ ɛŮ Űɘɠ ŭɘŬŰɎɝŮɘɠ Űɞɡ 

Ɏɟɗɟɞɡ 937 ȷȾ, ˊɟɞəɨˊŰŮɘ ɧŰɘ Űɡɢɧɜ ŬɝɘɩůŮɘɠ ɚɧɔɤ ˊŰŬɑůɛŬŰɞɠ əŬŰɎ Űɘɠ 

ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ ˊŬɟŬɔɟɎűɞɜŰŬɘ ɛŮŰɎ Űɖɜ ˊɎɟɞŭɞ ˊŮɜŰŬŮŰɑŬɠ, ŬűɧŰɞɡ ɞ ɕɖɛɘɤɗŮɑɠ 

ɏɛŬɗŮ Űɖ ɕɖɛɑŬ əŬɘ Űɞɜ ɡˊɧɢɟŮɞ ůŮ Ŭˊɞɕɖɛɑɤůɖ, ůŮ əɎɗŮ ŭŮ ˊŮɟɑˊŰɤůɖ, ɛŮŰɎ Űɖɜ 

ˊɎɟɞŭɞ Ůɑəɞůɘ ŮŰɩɜ Ŭˊɧ Űɖɜ ˊŬɟɎɜɞɛɖ ˊɟɎɝɖ əŬŰɎ Űɞ ůŰɎŭɘɞ Űɤɜ 

ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ
472
. ȹɘəŬɘɞɚɞɔɖŰɘəɧ ɚɧɔɞ Űɖɠ ŭɘɎŰŬɝɖɠ Űɞɡ Ɏɟɗɟɞɡ 198 ˊŬɟ. 2 ȷȾ, 

ůɡɜɘůŰɎ ɖ ŬɜɎɔəɖ ŰŬɢŮɑŬɠ Ůˊɑɚɡůɖɠ Űɤɜ ŭɘŬűɞɟɩɜ ˊɞɡ ŮɜŭɏɢŮŰŬɘ ɜŬ ˊɟɞəɨɣɞɡɜ əŬŰɎ 

Űɖ ŭɘɎɟəŮɘŬ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ, ŮɝɡˊɖɟŮŰɩɜŰŬɠ ɛŮ Űɞɜ Űɟɧˊɞ ŬɡŰɧ Űɖɜ Ŭɟɢɐ Űɖɠ 

ŬůűɎɚŮɘŬɠ Űɤɜ ůɡɜŬɚɚŬɔɩɜ
473

. 

 

100. ȼ ˊŬɟŬˊɎɜɤ ɟɨɗɛɘůɖ əɟɑɜŮŰŬɘ ŬˊɞŰŮɚŮůɛŬŰɘəɧŰŮɟɖ ɔɘŬ Űɖɜ ˊɟɞůŰŬůɑŬ Űɤɜ 

ůɡɛűŮɟɧɜŰɤɜ Űɞɡ ɕɖɛɘɤɗɏɜŰɞɠ ɏɜŬɜŰɘ Űɖɠ ůɨɜŰɞɛɖɠ ˊɟɞɗŮůɛɑŬɠ Űɞɡ Ɏɟɗɟɞɡ 90 Űɞɡ 

ɄɟɞůɢŮŭɑɞɡ Űɞɡ ȺɘůɖɔɖŰɐ, ůɨɛűɤɜŬ ɛŮ Űɖɜ ɞˊɞɑŬ çɇɞ ˊɟɞɠ Ŭˊɞɕɖɛɑɤůɘɜ ŭɘəŬɑɤɛŬ 

ŬˊɞůɓɏɜɜɡŰŬɘ ɛŮŰɎ ˊŬɟɏɚŮɡůɘɜ ɏŰɞɡɠ Ŭˊɧ Űɖɠ ůɡɜɎɣŮɤɠ Űɖɠ ůɡɛɓɎůŮɤɠ ɐ Űɞɡ Űɏɚɞɡɠ 

                                                
469 ȾɞɡɛɎɜŰɞɠ, ȺɟɛȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 58Ŀ ɄŬˊŬůŰŮɟɑɞɡ ȹ./ȾɚŬɓŬɜɑŭɞɡ ȹ., Ä27, ů. 163 
470 ȾɞɡɛɎɜŰɞɠ, ȺɟɛȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 58 
471 ȸɚ. ůɢŮŰ. ȷɄ 994/2004, ɉɟȽȹ 2005. 24= ȺȺɛˊȹ 2005. 520=ȹȺȺ 2005. 315=ȹ 2005. 592 çȺˊɑůɖɠ 

ɡˊɧəŮɘŰŬɘ ůŰɞɜ ŬɜŬɘɟŮŰɘəɧ ɏɚŮɔɢɞ, ɖ əɟɑůɖ Űɞɡ ŭɘəŬůŰɖɟɑɞɡ Űɖɠ ɞɡůɑŬɠ, ɧŰɘ ɛŮŰŬɝɨ Űɤɜ ˊɟŬɔɛŬŰɘəɩɜ 

ˊŮɟɘůŰŬŰɘəɩɜ ˊɞɡ ŬɡŰɧ ŭɏɢɗɖəŮ ŬɜŮɚɏɔəŰɤɠ əŬɘ Űɖɠ ŮˊŮɚɗɞɨůɖɠ ɕɖɛɑŬɠ, ɡűɑůŰŬŰŬɘ əŬŰɎ ŰŬ ŭɘŭɎɔɛŬŰŬ Űɖɠ 

əɞɘɜɐɠ ˊŮɑɟŬɠ ŬɘŰɘɩŭɖɠ ůɨɜŭŮůɛɞɠ, ɡˊɧ Űɖɜ ɏɜɜɞɘŬ ɧŰɘ ŰŬ ˊŮɟɘůŰŬŰɘəɎ ŬɡŰɎ ŬˊɞŰŮɚɞɨɜ ˊɟɧůűɞɟɖ ŬɘŰɑŬ 

Űɖɠ ɕɖɛɑŬɠè 
472 ȸɚ. ɛŮŰŬɝɨ Ɏɚɚɤɜ ɀˊŬɚɐɠ, Ä87, ů. 239 ad finemĿ ȾɞɡɛɎɜŰɞɠ, ȺɟɛȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 65-68Ŀ 

ȾŬɛˊɑŰůɖɠ, ɄŮɟɑ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ, ů. 56, 151-152Ŀ ȾŬɟɎůɖɠ ůŮ ũŮɤɟɔɘɎŭɖ ï ɆŰŬɗɧˊɞɡɚɞɡ 
ȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 10 ad finem Ŀ ɞ ɑŭɘɞɠ ůŮ ũŮɤɟɔɘɎŭɖ ï ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ2 Ɏɟɗɟ. 197-198 Ŭɟ. 50Ŀ 

ȿɏəəŬɠ ůŮ ɆȺȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 43Ŀ ɄŬˊŬɜŰɤɜɑɞɡ, Ä64, ů. 346 Ŀ ɄŬˊŬůŰŮɟɑɞɡ ȹ./ȾɚŬɓŬɜɑŭɞɡ ȹ., 

Ä27, ů. 165Ŀ ɆˊɡɟɘŭɎəɖɠ, Ä236ɔŭ, ů. 684Ŀ ūɑɚɘɞɠ, Ä170Ŭ, ů. 504Ŀ ȸŬɗɟŬəɞəɞɑɚɖɠ, Ɏɟɗɟ. 198 Ŭɟ. 8Ŀ ȷˊɧ 

Űɖ ɜɞɛɞɚɞɔɑŬ ɓɚ. ŮɜŭŮɘəŰ. Ⱥűȷɗ 1470/2011, ȺˊȹɘəɄɞɚ 2011. 118 ç[...]çŭŮɜ ɏɢŮɘ ˊŬɟɏɚɗŮɘ ˊŮɜŰŬŮŰɑŬ, 

ˊɞɡ ŬˊŬɘŰŮɑŰŬɘ ɔɘŬ Űɖɜ ˊŬɟŬɔɟŬűɐ Űɤɜ ŬˊŬɘŰɐůŮɤɜ Ŭˊɧ ŬŭɘəɞˊɟŬɝɑŬ, ɖ ɞˊɞɑŬ ŮűŬɟɛɧɕŮŰŬɘ ŬɜŬɚɧɔɤɠ 

əŬŰɎ ɟɖŰɐ ŮˊɘŰŬɔɐ Űɞɡ Ɏɟɗɟɞɡ 198 Ä 2 ȷȾ əŬɘ ůŰɘɠ ŬɝɘɩůŮɘɠ Ůɝ Ůɡɗɨɜɖɠ Ŭˊɧ Űɘɠ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠèĿ  

ȺűȿŬɟ 342/2004 ɁɃɀɃɆĿ ȺűɄŬŰɟ 988/2004, ȷɢɁɞɛ 2005. 23 çɋɠ ˊɟɞɠ Űɖɜ ˊŬɟŬɔɟŬűɐ Űɖɠ Ɏɜɤ 

ŬɝɘɩůŮɤɠ ˊɟɞɓɚɏˊŮŰŬɘ ɟɖŰɩɠ ɖ ŬɜɎɚɞɔɖ ŮűŬɟɛɞɔɐ Űɤɜ ŭɘŬŰɎɝŮɤɜ Űɞɡ ȷ.Ⱦ. ˊŮɟɑ ˊŬɟŬɔɟŬűɐɠ Űɤɜ 

ŬˊŬɘŰɐůŮɤɜ Ŭˊɧ ŬŭɘəɞˊɟŬɝɑŬ.èĿ ȺűŪŮůů 3/1994 ȷɟɛ 1994. 1132 çȺˊŮɘŭɐ, əŬŰɎ Űɖɜ ɟɖŰɐɜ ŭɘɎŰŬɝɘɜ Űɞɡ 

Ɏɟɗɟɞɡ 198 ˊŬɟ. 2 ȷȾ, Ůˊɑ Űɖɠ ŬɝɘɩůŮɤɠ ˊɟɞɠ Ŭˊɞɕɖɛɑɤůɘɜ ɚɧɔɤ ˊɟɞůɡɛɓŬŰɘəɐɠ ůɡɛˊŮɟɘűɞɟɎɠ 

ŬɜŰɘɗɏŰɞɡ ˊɟɞɠ Űɖɜ əŬɚɐɜ ˊɑůŰɘɜ əŬɘ ŰŬ ůɡɜŬɚɚŬəŰɘəɎ ɐɗɖ əŬɘ ɡˊŬɘŰɑɞɡ, ŮűŬɟɛɧɕŮŰŬɘ ŬɜŬɚɧɔɤɠ ɖ 

ŭɘɎŰŬɝɘɠ ˊŮɟɑ ˊŬɟŬɔɟŬűɐɠ Űɤɜ Ůɝ ŬŭɘəɞˊɟŬɝɘɩɜ ŬɝɘɩůŮɤɜ. Ⱥˊɞɛɏɜɤɠ, əŬŰô Ɏɟɗɟɞ 937 ȷȾ, ɖ Ůə Űɖɠ 
ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ Ŭɝɑɤůɘɠ ˊŬɟŬɔɟɎűŮŰŬɘ ɛŮŰɎ ˊŮɜŰŬŮŰɑŬɜ Ŭűô ɖɠ ɞ ɕɖɛɘɤɗŮɑɠ ɏɚŬɓŮ ɔɜɩůɘɜ Űɖɠ 

ɕɖɛɑŬɠ əŬɘ Űɞɡ ɡˊɞɢɟɏɞɡ ˊɟɞɠ Ŭˊɞɕɖɛɑɤůɘɜ, Ůɜ ˊɎůɖ ŭŮ ˊŮɟɘˊŰɩůŮɘ ɛŮŰɎ ˊɎɟɞŭɞɜ ŮɘəɞůŬŮŰɑŬɠ Ŭˊɧ Űɖɠ 

ŮəŭɖɚɩůŮɤɠ Űɖɠ ůɡɛˊŮɟɘűɞɟɎɠ, ɐŰɘɠ ˊɟɞŮəɎɚŮůŮ Űɖɜ ɕɖɛɑŬɜèĿ Ⱥűȷɘɔ 282/1989, ȺȺɁ 1989. 637 çŭŮɜ 

ůɡɛˊɚɖɟɩɗɖəŮ ɖ ŬˊŬɘŰɞɨɛŮɜɖ ɔɘŬ Űɖɜ ˊŬɟŬɔɟŬűɐ ŬɡŰɐ ˊŮɜŰŬŮŰɑŬ, ůɨɛűɤɜŬ ɛŮ ŰŬ ɎɟɗɟŬ 198 ˊŬɟ. 2 əŬɘ 

937 Űɞɡ ȷȾè. 
473 ȸɚ. ůɢŮŰ. ȾŬɟɎůɖɠ, ɆɢɧɚɘŬ Ůɘɠ Űɞ Ɏɟɗɟɞɜ 198 Ä2 ȷȾ, ȺȺɁ 1976, ů. 816 Ƚ, ů. 817-818  



 

 

94 

 

Űɞɡ ɏŰɞɡɠ, əŬŰɎ Űɞ ɞˊɞɑɞɜ ŭɘŮəɧˊɖůŬɜ Ŭɘ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ
474
è. ȷɚɚɎ əŬɘ Ůɝ ŬˊɧɣŮɤɠ 

ŭɘŬŰɨˊɤůɖɠ, ɖ ˊŬɟŬˊɎɜɤ ɟɨɗɛɘůɖ ɗŬ ˊɟɏˊŮɘ ɜŬ ŮˊɘŭɞəɘɛŬůŰŮɑ, əŬɗɧůɞɜ Űɞ Ɏɟɗɟɞ 

198 ȷȾ ŭŮɜ ɟɡɗɛɑɕŮɘ Űɖɜ ŬˊɞůɓŮůŰɘəɐ ˊɟɞɗŮůɛɑŬ ŭɘəŬɘɩɛŬŰɞɠ (ˊɟɓɚ. çɇɞ ˊɟɞɠ 

Ŭˊɞɕɖɛɑɤůɘɜ ŭɘəŬɑɤɛŬ ŬˊɞůɓɏɜɜɡŰŬɘ [é]è), ŬɚɚɎ Űɖɜ ˊŬɟŬɔɟŬűɐ ɞɡůɘŬůŰɘəɐɠ 

Ŭɝɑɤůɖɠ, ɜɧɛɘɛɞ ɚɧɔɞ Ůɡɗɨɜɖɠ Űɖɠ ɞˊɞɑŬɠ ŬˊɞŰŮɚŮɑ ɖ ŭɘɎŰŬɝɖ Űɞɡ ˊŬɟŬˊɎɜɤ 

Ɏɟɗɟɞɡ
475
. ȼ ɚɨůɖ Űɖɠ ɓɟŬɢŮɑŬɠ çŬˊɞůɓŮůŰɘəɐɠ ˊɟɞɗŮůɛɑŬɠè Űɞɡ Ɏɟɗɟɞɡ 90 Űɞɡ 

ɄɟɞůɢŮŭɑɞɡ ŬɜŰɘəŬŰŮůŰɎɗɖ Ŭˊɧ Űɞ Ɏɟɗɟɞ 85 Ůŭ. ɔô Űɞɡ ɆɢŮŭɑɞɡ Űɖɠ ɆɡɜŰŬəŰɘəɐɠ 

ȺˊɘŰɟɞˊɐɠ, ůɨɛűɤɜŬ ɛŮ Űɖɜ ɞˊɞɑŬ çɋɠ ˊɟɞɠ Űɖɜ ˊŬɟŬɔɟŬűɐɜ Űɤɜ əŬŰɎ Űɞ ŮŭɎűɘɞɜ ɓô 

ŬɝɘɩůŮɤɜ ŮűŬɟɛɧɕŮŰŬɘ əŬŰô ŬɜŬɚɞɔɑŬɜ ɖ ŭɘɎŰŬɝɘɠ Űɞɡ Ɏɟɗɟɞɡ 555 Ůŭ. Ŭô ˊŮɟɑ 

ŬŭɘəɞˊɟŬɝɘɩɜ
476

 
477
è.  

 

2. ȼ çŬɜɎɚɞɔɖ ŮűŬɟɛɞɔɐè Űɞɡ Ɏɟɗɟɞɡ 937 ȷȾ ï ŮˊɘɢŮɑɟɖɛŬ ɡˊɏɟ Űɖɠ Ŭˊɧɟɟɘɣɖɠ 

Űɖɠ ŬŭɘəɞˊɟŬəŰɘəɐɠ ɗŮɤɟɑŬɠ; 

101. ȺˊɘůɖɛɎɜɗɖəŮ ŮɨůŰɞɢŬ Ŭˊɧ Űɞɜ ȾɞɡɛɎɜŰɞ
478

 ɧŰɘ ɖ ç[é] ɟɖŰɐ Ůɜ Űɤ ɜɧɛɤ 

ŮˊɘŰŬɔɐ ˊŮɟɑ ŬɜŬɚɧɔɞɡ ŮűŬɟɛɞɔɐɠ Űɤɜ ˊŮɟɑ ˊŬɟŬɔɟŬűɐɠ Űɤɜ ŬŭɘəɞˊɟŬɝɘɩɜ ŭɘŬŰɎɝŮɤɜ 

ɗŬ ɖŭɨɜŬŰɞ ɜŬ ˊŬɟɎůɢɖ ŮˊɘɢŮɑɟɖɛŬ Űɧůɞɜ ɡˊɏɟ Űɖɠ ŭɘəŬɘɞˊɟŬəŰɘəɐɠ ɧůɞɜ əŬɘ ɡˊɏɟ Űɖɠ 

ŬŭɘəɞˊɟŬəŰɘəɐɠ űɨůŮɤɠ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ [é]è. ɆŰɞ ˊɚŬɑůɘɞ ŬɡŰɧ, 

ůɨɛűɤɜŬ ɛŮ Űɘɠ ˊŬɟŬŰɖɟɐůŮɘɠ Űɞɡ ȾŬɟɎůɖ
479

 çŮə Űɖɠ ɟɡɗɛɑůŮɤɠ ŰŬɨŰɖɠ ˊɟɞəɨˊŰŮɘ 

ɛɎɚɚɞɜ Ůɡɗɏɤɠ, ɧŰɘ ɖ Ůə Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ Ůɡɗɨɜɖ ŭŮɜ ŮɑɜŬɘ (ɔɜɐůɘŬ) 

ŬŭɘəɞˊɟŬəŰɘəɐ Ůɡɗɨɜɖ. ȯɚɚɤɠ ɗŬ ɐŰɞ Ɏůəɞˊɞɠ əŬɘ ŬəŬŰŬɜɧɖŰɞɠ Űɧůɞɜ ɖ ůɡɔəŮəɟɘɛɏɜɖ 

ŭɘŬŰɨˊɤůɘɠ ï ɖ ˊŮɟɑ (Ŭˊɚɩɠ) ŬɜŬɚɧɔɞɡ ŮűŬɟɛɞɔɐɠ űɟɎůɘɠ - , ɧůɞɜ ɧɛɤɠ ˊɟɞ ˊɎɜŰɤɜ 

əŬɘ ŬɡŰɐ ɖ ɟɨɗɛɘůɘɠ Űɖɠ ˊŬɟŬɔɟŬűɐɠ əŬŰɎ Űɞ ˊɟɧŰɡˊɞɜ Űɤɜ ˊŮɟɑ ŬŭɘəɞˊɟŬɝɘɩɜ 

əŬɜɧɜɤɜ [é]è. ȼ ŬɜɎɚɞɔɖ (=əŬŰɎɚɚɖɚɖ) ŮűŬɟɛɞɔɐ Űɤɜ ŭɘŬŰɎɝŮɤɜ Űɞɡ Ɏɟɗɟɞɡ 937 

ȷȾ ŭŮɜ ůɡɜɘůŰɎ ŮˊɘɢŮɑɟɖɛŬ ɡˊɏɟ Űɖɠ ɡɘɞɗɏŰɖůɖɠ ɡˊɧ Űɤɜ ɆɡɜŰŬəŰɩɜ Űɞɡ ȷȾ Űɖɠ 

ŬŭɘəɞˊɟŬəŰɘəɐɠ ɗŮɤɟɑŬɠ, əŬɗɧůɞɜ, ŮɎɜ ˊɟɎɔɛŬŰɘ ɖ ɗɏůɖ ŬɡŰɐ ɔɘɜɧŰŬɜ ŭŮəŰɐ, ɖ 

ɜɞɛɞɗŮŰɘəɐ ɟɨɗɛɘůɖ Űɖɠ ˊŬɟ. 2 Űɞɡ Ɏɟɗɟɞɡ 198 ɗŬ ůŰŮɟɞɨɜŰŬɜ ˊɎůɖɠ ŭɘəŬɘɞɚɞɔɑŬɠ, 

ŮűŬɟɛɞɕɞɛɏɜɤɜ Ůɡɗɏɤɠ əŬɘ ɧɢɘ ŬɜŬɚɞɔɘəɩɠ Űɤɜ ˊŮɟɑ ŬŭɘəɞˊɟŬɝɘɩɜ ŭɘŬŰɎɝŮɤɜ. ɇɖ 

ɗɏůɖ ŬɡŰɐ ɡɘɞɗŮŰŮɑ əŬɘ ɞ ȾŬɛˊɑŰůɖɠ
480
, ůɖɛŮɘɩɜɞɜŰŬɠ ɧŰɘ çŮɎɜ ɖ ˊɟɞůɡɛɓŬŰɘəɐ 

Ůɡɗɨɜɖ ɐŰɞ ŬŭɘəɞˊɟŬəŰɘəɐ ŰɧŰŮ ɞɡŭŮɑɠ ɚɧɔɞɠ ɗŬ ɖŭɨɜŬŰɞ ɜŬ ɔɑɜŮɘ ˊŮɟɑ Ŭˊɚɩɠ ŬɜŬɚɧɔɞɡ 

ŮűŬɟɛɞɔɐɠ Űɤɜ ˊŮɟɑ ŬŭɘəɞˊɟŬɝɑŬɠ ŭɘŬŰɎɝŮɤɜ, ɞɡŭɏ əŬɜ ɗŬ ŮɢɟŮɘɎɕŮŰɞ ɜŬ ŰŮɗɐ ŰɞɘŬɨŰɖ 

                                                
474 ȸɚ. Ɏɟɗɟ. 90 Űɞɡ ɄɟɞůɢŮŭɑɞɡ Űɞɡ ȺɘůɖɔɖŰɐ 
475

 ȼ ŭɘŬŰɨˊɤůɖ Űɞɡ ɄɟɞůɢŮŭɑɞɡ Űɞɡ ȺɘůɖɔɖŰɐ ŭɑɜŮɘ Űɖɜ (ŮůűŬɚɛɏɜɖ) ŮɜŰɨˊɤůɖ ɧŰɘ ɖ ˊŬɟŬɓɑŬůɖ Űɤɜ 

ŮˊɘŰŬɔɩɜ Űɖɠ əŬɚɐɠ ˊɑůŰɖɠ əŬɘ Űɤɜ ůɡɜŬɚɚŬəŰɘəɩɜ ɖɗɩɜ əŬŰɎ Űɞ ˊɟɞůɡɛɓŬŰɘəɧ ůŰɎŭɘɞ ˊŬɟɏɢŮɘ 

ŭɘəŬɑɤɛŬ ůŰɞɜ ɕɖɛɘɤɗɏɜŰŬ, ɡˊɞəŮɑɛŮɜɞ ůŮ ŬˊɞůɓŮůŰɘəɐ ˊɟɞɗŮůɛɑŬ (279 ȷȾ). ȺɜŰɞɨŰɞɘɠ, ɖ ˊŬɟŬɓɑŬůɖ 

Űɖɠ Ůɜ ŮɡɟŮɑŬ ŮɜɜɞɑŬ (əŬŰŬɢɟɖůŰɘəɐɠ) Ůɜɞɢɐɠ Űɖɠ ȷȾ 197, ůɡɜŮˊɎɔŮŰŬɘ Űɖɜ ɑŭɟɡůɖ ŬɝɘɩůŮɤɜ, 

ɡˊɞəŮɑɛŮɜŮɠ ŬˊɞəɚŮɘůŰɘəɎ ůŮ ˊŬɟŬɔɟŬűɐ ( 247 ȷȾ). ũɘŬ Űɖ ůɢɏůɖ ŭɘəŬɘɩɛŬŰɞɠ, Ůɜɞɢɐɠ əŬɘ Ŭɝɑɤůɖɠ 

ɓɚ. ɘŭɑɤɠ ũŮɤɟɔɘɎŭɖɠ, ȷˊɧ Űɖɜ çactioè Űɞɡ ɅɤɛŬɥəɞɨ ȹɘəŬɑɞɡ ůŰɖɜ çŬɝɑɤůɖè Űɞɡ ȷůŰɘəɞɨ ȾɩŭɘəŬ, 

ɉɟȽȹ 9, ů. 3 Ůˊ. 
476 ɇɞ Ɇɢɏŭɘɞ Űɖɠ ɆɡɜŰŬəŰɘəɐɠ ȺˊɘŰɟɞˊɐɠ ˊŬɟɏˊŮɛˊŮ ɤɠ ɐŰŬɜ űɡůɘəɧ ůŰɞ Ɏɟɗɟɞ 555 Ůŭ. Ŭô Űɞɡ 

ɆɢŮŭɑɞɡ Űɞɡ Ⱥɜɞɢɘəɞɨ ȹɘəŬɑɞɡ (ˊɟɓɚ. 937 ȷȾ). 
477 ȾŬŰɎ Űɘɠ ůɢŮŰɘəɏɠ ůɡɕɖŰɐůŮɘɠ Űɖɠ ɆɡɜŰŬəŰɘəɐɠ ȺˊɘŰɟɞˊɐɠ ŭɖɚɩɗɖəŮ ɟɖŰɎ ɧŰɘ çɋɠ ˊɟɞɠ Űɖɜ 

ˊŬɟŬɔɟŬűɐɜ Űɤɜ Ůə Űɞɡ Ɏɟɗɟɞɡ ŰɞɨŰɞɡ ŬɝɘɩůŮɤɜ ŬˊɞűŬůɑɕŮŰŬɘ, ɧˊɤɠ, ŬɜŰɑ Űɤɜ Ůɜ Űɤ Ⱥɘůɖɔ. Ɏɟɗɟɤ 90 
Ůŭ. ɔô ɞɟɘɕɞɛɏɜɤɜ, ɞɟɘůɗɐ ɧŰɘ ŮűŬɟɛɧɕŮŰŬɘ Ůˊɑ ŰŬɨŰɖɠ ŬɜŬɚɧɔɤɠ Űɞ Ůɘɠ Űɖɜ ˊŬɟŬɔɟŬűɐɜ Űɤɜ Ůɝ 

ŬŭɘəɖɛɎŰɤɜ ŬɝɑɤůŮɤɜ Ŭűɞɟɩɜ Ɏɟɗɟɞɜ Űɞɡ ůɢŮŭɑɞɡ (ůɢɏŭ. Ⱥɜɞɢɘəɞɨ, ŭɘŬŰɨˊ. ȺˊɘŰɟɞˊɐɠ, Ɏɟɗɟ. 555 Ůŭ. 

Ŭô)èĿ ȸɚ. ůɢŮŰ. Ɇɢɏŭɘɞ ɆɡɜŰȺˊ, ů. 309 Ŭɟ. 30 
478 ȾɞɡɛɎɜŰɞɠ, ȺɟɛȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 9 ad finem 
479 ȾŬɟɎůɖɠ, ɆɢɧɚɘŬ Ůɘɠ Űɞ Ɏɟɗɟɞɜ 198 Ä2 ȷȾ, ȺȺɁ 1976, ů. 816 ȽȽ  
480 ȾŬɛˊɑŰůɖɠ, ɄŮɟɑ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ, ů. 56 
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ŭɘɎŰŬɝɘɠè. ȺɝɎɚɚɞɡ, Űɞ ˊŬɟŬˊɎɜɤ ŮˊɘɢŮɑɟɖɛŬ ɢŬɟŬəŰɖɟɑɕŮŰŬɘ Ŭˊɧ ɏɜŰɞɜɖ 

ůɢŮŰɘəɧŰɖŰŬ, ɛɖ ŭɡɜɎɛŮɜɞ ɜŬ ůɡɛɓɎɚɚŮɘ ɞɡůɘɤŭɩɠ ůŰɞɜ ɜɞɛɘəɧ ɢŬɟŬəŰɖɟɘůɛɧ Űɖɠ 

ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ: ɐŭɖ Ŭˊɧ Ɏɚɚɖ ɗɏůɖ ˊŬɟŬŰɖɟɐůŬɛŮ ɧŰɘ Űɞ Ɏɟɗɟ. 223 Ä2 

ȷȾ/1945, ŭɘŮɚɎɛɓŬɜŮ ɟɖŰɎ ɧŰɘ çɞ ŮəɎůŰɞŰŮ ɓŬɗɛɧɠ ˊŰŬɑůɛŬŰɞɠ əŬɘ ɞ ɢɟɧɜɞɠ 

ˊŬɟŬɔɟŬűɐɠ əɟɑɜɞɜŰŬɘ Ůə Űɖɠ ůɡɛɓɎůŮɤɠ, ɐŰɘɠ ůɡɜɐűɗɖ ɐ ŮˊɟɧəŮɘŰɞ ɜŬ ůɡɜŬűɗɐè. ȼ 

ŬɜɎɚɞɔɖ ŮűŬɟɛɞɔɐ Űɤɜ ˊŮɟɑ ŬŭɘəɞˊɟŬɝɘɩɜ ŭɘŬŰɎɝŮɤɜ ɔɘŬ Űɖɜ ˊŬɟŬɔɟŬűɐ, ŭɨɜŬŰŬɘ 

ɛɧɜɞ ɜŬ ɜɞɖɗŮɑ ɤɠ ɓɞɨɚɖůɖ Űɞɡ ɜɞɛɞɗɏŰɖ ɜŬ ŮˊɘɚɨɞɜŰŬɘ ɞɘ ůɢŮŰɘəɏɠ ɏɟɘŭŮɠ Űɞɡ 

ˊɟɞůɡɛɓŬŰɘəɞɨ ůŰŬŭɑɞɡ, ŮɜŰɧɠ Űɞɡ ůɨɜŰɞɛɞɡ ɢɟɞɜɘəɞɨ ŭɘŬůŰɐɛŬŰɞɠ Űɞɡ Ɏɟɗɟɞɡ 937 

ȷȾ, ŬˊɞəɚŮɘɞɛɏɜɖɠ Űɖɠ ŮűŬɟɛɞɔɐɠ Űɞɡ ɔŮɜɘəɞɨ əŬɜɧɜŬ Űɞɡ Ɏɟɗɟɞɡ 249 ȷȾ.  

 

3. Ⱥɘŭɘəɏɠ ˊŮɟɘˊŰɩůŮɘɠ ˊɟɞůɡɛɓŬŰɘəɞɨ ˊŰŬɑůɛŬŰɞɠ əŬɘ əŬɜɧɜŮɠ ˊŬɟŬɔɟŬűɐɠ 

ŮɜŭɞůɡɛɓŬŰɘəɩɜ ŬɝɘɩůŮɤɜ 

102. ɆɨɛűɤɜŬ ɛŮ Űɖɜ əɟŬŰɞɨůŬ Ɏˊɞɣɖ
481
, ɞ ɢɟɧɜɞɠ ˊŬɟŬɔɟŬűɐɠ Űɤɜ Ɏɟɗɟɤɜ 198 

ˊŬɟ. 2 ůŮ ůɡɜŭ. ɛŮ 937 ȷȾ, əŬŰŬɚŬɛɓɎɜŮɘ ŬɜŮɝŬɘɟɏŰɤɠ Űɞ ůɨɜɞɚɞ Űɤɜ Ůɘŭɘəɩɜ 

ˊŮɟɘˊŰɩůŮɤɜ ˊɟɞůɡɛɓŬŰɘəɞɨ ˊŰŬɑůɛŬŰɞɠ ˊɞɡ ŬˊŬɜŰɩɜŰŬɘ ůŰɞɜ ȷȾ əŬɘ ɘŭɑɤɠ Űɘɠ 

ˊŮɟɘˊŰɩůŮɘɠ Űɤɜ Ɏɟɗɟɤɜ 132, 145 Ůŭ. Ŭô, 149 Ůŭ. ɓô, 152 Ůŭ. ɓô, 171, 225 əŬɘ 891 ȷȾ. 

ɇɞ ŬɡŰɧ ŭŮɜ ɘůɢɨŮɘ ɞůɎəɘɠ ɞ ɜɧɛɞɠ ŬɜŬɔɜɤɟɑɕŮɘ ŮɜŭɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ ɔɘŬ 

ůɡɛˊŮɟɘűɞɟɎ Űɤɜ ɛŮɟɩɜ ˊɞɡ ˊɟɞɖɔɐɗɖəŮ Űɖɠ ůɨɜŬɣɖɠ Űɖɠ ůɨɛɓŬůɖɠ ɐ ůɡɛˊɑˊŰŮɘ ɛŮ 

Űɖ ůɨɜŬɣɖ ŬɡŰɐɠ. ɇɞɨŰɞ əŬŰɎ əŬɜɧɜŬ ɘůɢɨŮɘ ůŰɘɠ ˊŮɟɘˊŰɩůŮɘɠ ůɡɛɓɎůŮɤɜ ɛŮ 

ŬŭɨɜŬŰɖ ˊŬɟɞɢɐ (362, 363 ȷȾ) əŬɘ Ůɜ ɔɏɜŮɘ ɧˊɞɡ ɖ ˊɟɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ 

ŭɘŬůəŮɡɎɕŮŰŬɘ ɡˊɧ Űɞɡ ɜɧɛɞɡ ɤɠ ŮɜŭɞůɡɛɓŬŰɘəɐ
482

. 

 

103.ȹɘɢɞɔɜɤɛɑŬ, ŬɜŰɑɗŮŰŬ ŮˊɘəɟŬŰŮɑ, ɤɠ ˊɟɞɠ Űɞɜ ɢɟɧɜɞ ˊŬɟŬɔɟŬűɐɠ ůŰɘɠ 

ˊŮɟɘˊŰɩůŮɘɠ ɧˊɞɡ ɖ ɜɞɛɞɗŮŰɘəɐ ˊɟɧɓɚŮɣɖ ŰɎůůŮɘ ůɡɜŰɞɛɧŰŮɟɞ ɢɟɧɜɞ ˊŬɟŬɔɟŬűɐɠ 

Ŭˊɧ ŬɡŰɧɜ Űɤɜ Ɏɟɗɟɤɜ 198 ˊŬɟ. 2 ůŮ ůɡɜŭ. ɛŮ 937 ȷȾ ŬɜŬűɞɟɘəɎ ɛŮ Űɘɠ ŬɝɘɩůŮɘɠ 

Ŭˊɧ Űɖɜ ɡˊɧ ŭɘŬˊɟŬɔɛɎŰŮɡůɖ ůɨɛɓŬůɖ (ˊɢ. 554, 602, 693, 820 ȷȾ)
483
. ŪŬ ɛˊɞɟɞɨůŮ 

ɜŬ ɡˊɞůŰɖɟɘɢɗŮɑ ɧŰɘ ɖ ŮűŬɟɛɞɔɐ Űɖɠ ɛŬəɟɧŰŮɟɖɠ əŬɘ ůɡɜŮˊɩɠ ŮˊɤűŮɚɏůŰŮɟɖɠ ɔɘŬ ŰŬ 

ůɡɛűɏɟɞɜŰŬ Űɞɡ ŭŬɜŮɘůŰɐ ˊɟɞɗŮůɛɑŬɠ Űɞɡ Ɏɟɗɟɞɡ 198 ˊŬɟ. 2 ȷȾ ɛŬŰŬɘɩɜŮɘ  Űɖɜ 

ɜɞɛɞɗŮŰɘəɐ Ůˊɘɚɞɔɐ Űɤɜ ˊŬɟŬˊɎɜɤ ŭɘŬŰɎɝŮɤɜ, ɞɘ ŬɝɘɞɚɞɔɐůŮɘɠ Űɤɜ ɞˊɞɑɤɜ əɟɑɜɞɜŰŬɘ 

Ůɜ ˊɟɞəŮɘɛɏɜɤ ŰŮɚɞɚɞɔɘəɎ ɡˊɏɟŰŮɟŮɠ. ȹŮŭɞɛɏɜɞɡ ɧŰɘ ɓŬůɘəɐ ˊɟɧɗŮůɖ Űɞɡ ɜɞɛɞɗɏŰɖ 

əŬŰɎ Űɖɜ ŮɘůŬɔɤɔɐ Űɖɠ ŭɘɎŰŬɝɖɠ Űɞɡ Ɏɟɗɟɞɡ 198 ˊŬɟ. 2 ŬˊɞŰŮɚŮɑ ɖ ŰŬɢŮɑŬ Ɏůəɖůɖ 

Űɤɜ ůɢŮŰɘəɩɜ ŬɝɘɩůŮɤɜ ˊɞɡ Ŭˊɞɟɟɏɞɡɜ Ŭˊɧ Űɞ ůŰɎŭɘɞ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ, ɛŮ 

ůəɞˊɧ Űɖɜ ŰŬɢŮɑŬ Ɏɟůɖ Űɤɜ Űɡɢɩɜ ŬɛűɘůɓɖŰɐůŮɤɜ əŬɘ ůɡɜŮˊɩɠ Űɖɜ Ůɛˊɏŭɤůɖ 

ŬůűɎɚŮɘŬɠ ůŰɘɠ ůɡɜŬɚɚŬɔɏɠ, ɞɘ ŭɘŬŰɎɝŮɘɠ ˊɞɡ əŬɗɘŮɟɩɜɞɡɜ ůɡɜŰɞɛɧŰŮɟɖ ˊŬɟŬɔɟŬűɐ 

ɔɘŬ Űɘɠ ŬɝɘɩůŮɘɠ Ŭˊɧ Űɖ ůɨɛɓŬůɖ ŭɘŬɗɏŰɞɡɜ ŰŮɚɞɚɞɔɘəɧ ˊɟɞɓɎŭɘůɛŬ ɏɜŬɜŰɘ Űɖɠ 

ŭɘɎŰŬɝɖɠ Űɖɠ ˊŬɟ. 2 Űɞɡ Ɏɟɗɟɞɡ 198
484

. 

                                                
481 ȾɞɡɛɎɜŰɞɠ, ȺɟɛȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 66Ŀ ȾŬɛˊɑŰůɖɠ, ɄŮɟɑ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ, ů. 152Ŀ 

ȿɏəəŬɠ ůŮ ɆȺȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 43 ad finemĿ ȸŬɗɟŬəɞəɞɑɚɖɠ, Ɏɟɗɟ. 198 Ŭɟ. 8 
482 ȾɞɡɛɎɜŰɞɠ, ȺɟɛȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 66Ŀ ȾŬɛˊɑŰůɖɠ, ɄŮɟɑ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ, ů. 152Ŀ 

ȸŬɗɟŬəɞəɞɑɚɖɠ, Ɏɟɗɟ. 198 Ŭɟ. 8 
483 ȸɚ. ůɢŮŰ. ȾɞɡɛɎɜŰɞɠ, ȺɟɛȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 67Ŀ ȾŬɛˊɑŰůɖɠ, ɄŮɟɑ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ, 

ů. 152Ŀ ɄŬˊŬůŰŮɟɑɞɡ ȹ./ȾɚŬɓŬɜɑŭɞɡ ȹ., Ä27, ů. 165Ŀ ūɑɚɘɞɠ, Ä170Ŭ, ů. 504 
484 Ɉˊɏɟ Űɖɠ Ɏˊɞɣɖɠ ŬɡŰɐɠ ūɑɚɘɞɠ, Ä170Ŭ, ů. 504Ŀ ɄŬˊŬůŰŮɟɑɞɡ ȹ./ȾɚŬɓŬɜɑŭɞɡ ȹ., Ä27, ů. 165 

(ɏɛɛŮůŬ)Ŀ ȸɚ. Ůˊɑůɖɠ ȿɏəəŬɠ ůŮ ɆȺȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 43Ŀ ũɘŬ Űɞɜ ŬɜŰɑůŰɞɘɢɞ ˊɟɞɓɚɖɛŬŰɘůɛɧ Ůˊɑ 



 

 

96 

 

V. ɆɡɛɓŬŰɘəɐ ɟɨɗɛɘůɖ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ ůɢɏůɖɠ əŬɘ ůɡɛűɤɜɑŮɠ ŬˊŬɚɚŬɔɐɠ 

 

1. ȼ ůɡɛɓŬŰɘəɐ ɟɨɗɛɘůɖ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ ůɢŮůɖɠ 

104. ȺɜŭɏɢŮŰŬɘ ŰŬ ɛɏɟɖ ɜŬ ɟɡɗɛɑůɞɡɜ ůɡɛɓŬŰɘəɩɠ Űɞɜ Űɟɧˊɞ ŭɘŮɝŬɔɤɔɐɠ Űɤɜ 

ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ, ɛŮ ůəɞˊɧ ŮɑŰŮ Űɖɜ ˊŮɟŬɘŰɏɟɤ ŮɝŮɘŭɑəŮɡůɖ Űɤɜ ŮˊɘŰŬɔɩɜ Űɖɠ 

əŬɚɐɠ ˊɑůŰɖɠ əŬɘ Űɤɜ ůɡɜŬɚɚŬəŰɘəɩɜ ɖɗɩɜ, ŮɑŰŮ Űɞɜ ˊɟɞůŭɘɞɟɘůɛɧ Űɖɠ ŭɘŬŭɘəŬůɑŬɠ 

ŭɘŬˊɟŬɔɛɎŰŮɡůɖɠ əŬɘ ɘŭɑɤɠ Űɞɡ Űɟɧˊɞɡ ŭɘŮɝŬɔɤɔɖɠ ŬɡŰɐɠ, ŮɑŰŮ ŰŬ ɕɖŰɐɛŬŰŬ ˊɞɡ 

ɎˊŰɞɜŰŬɘ Űɖɠ ˊɟɞɓɚɖɛŬŰɘəɐɠ Űɖɠ ŬˊɞəŬŰŬůŰŬŰɏŬɠ ɕɖɛɑŬɠ
485
. ɆŰɘɠ ˊŮɟɘˊŰɩůŮɘɠ ŬɡŰɏɠ, 

ɖ ůɡɛɓŬŰɘəɐ ɟɨɗɛɘůɖ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ ůɢɏůɖɠ, ŬˊɞůəɞˊɞɨůŬ ůŰɖɜ ɛŮɔŬɚɨŰŮɟɖ 

ŭɡɜŬŰɐ ɔɘŬ ŰŬ ŭɘŬˊɟŬɔɛŬŰŮɡɧɛŮɜŬ ɛɏɟɖ ŮɝɎɚŮɘɣɖ Űɖɠ ŬɜŬůűɎɚŮɘŬɠ ŭɘəŬɑɞɡ, ˊɞɡ 

ůɡɜŮˊɎɔŮŰŬɘ ɖ ɡɘɞɗɏŰɖůɖ Ŭˊɧ Űɞ ˊɟŬɔɛŬŰɘəɧ Űɖɠ ȷȾ 197 ŬɧɟɘůŰɤɜ ɜɞɛɘəɩɜ 

Ůɜɜɞɘɩɜ
486

,  əŬɗɑůŰŬŰŬɘ ŭɡɜŬŰɐ ŮɜɧɣŮɘ Űɞɡ ɧŰɘ ɞɘ əŬɜɧɜŮɠ Űɤɜ Ɏɟɗɟɤɜ 197 əŬɘ 198 

ȷȾ ŭŮɜ űɏɟɞɡɜ əŬŰɎ Űɖɜ Ɏˊɞɣɖ ˊɞɡ ŮˊɘəɟŬŰŮɑ ůŰɖ ɜɞɛɞɚɞɔɑŬ Űɞɜ ɢŬɟŬəŰɐɟŬ 

əŬɜɧɜɤɜ ŬɜŬɔəŬůŰɘəɞɨ ŭɘəŬɑɞɡ, Ŭˊɧ Űɞɡɠ ɞˊɞɑɞɡɠ ɖ ɘŭɘɤŰɘəɐ ɓɞɨɚɖůɖ ŭŮɜ ɛˊɞɟŮɑ ɜŬ 

ŬˊɞəɚŮɑɜŮɘ
487

. ȺɘŭɘəɧŰŮɟŬ: 

 

Ŭ) ɄɟɞůɡɛɓŬŰɘəɏɠ ůɡɛűɤɜɑŮɠ ŭɘŬɛɧɟűɤůɖɠ Űɞɡ ŭɘŬˊɟŬɔɛŬŰŮɡŰɘəɞɨ ůŰŬŭɑɞɡ 

105. ȼ ˊɟŬəŰɘəɐ ůɖɛŬůɑŬ Űɖɠ Ůɜ ɚɧɔɤ ůɡɛɓŬŰɘəɐɠ ŭɘŬɛɧɟűɤůɖɠ Űɞɡ ˊŮɟɘŮɢɞɛɏɜɞɡ 

Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ, ŬˊɞəŰɎ ɘŭɘŬɑŰŮɟɞ ŮɜŭɘŬűɏɟɞɜ ůŮ ˊŮɟɘˊŰɩůŮɘɠ ˊɞɚɨˊɚɞəɤɜ 

ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ əŬɘ ɘŭɑɤɠ Ůˊɑ əŬŰɎɟŰɘůɖɠ ůɨɛɓŬůɖɠ ɛŮ ˊɚŮɘůŰɖɟɘŬůɛɧ
488

. 

ɄŮɟŬɘŰɏɟɤ, Űɡɢɧɜ ůɡɛɓŬŰɘəɐ ɟɨɗɛɘůɖ Űɞɡ ˊɟɞůɡɛɓŬŰɘəɞɨ ůŰŬŭɑɞɡ ŬˊɞəŰɎ Ůˊɑůɖɠ 

ůɖɛŬůɑŬ ůŮ ˊŮɟɘˊŰɩůŮɘɠ ŭɘŬəɘɜŭɨɜŮɡůɖɠ Ůɜɜɧɛɤɜ ŬɔŬɗɩɜ Űɤɜ ůɡɜŬɚɚŬůɞɛɏɜɤɜ ɛŮ 

ˊŮɟɘɞɡůɘŬəɐ ŬɝɑŬ ˊɞɡ Ŭɝɘɩɜɞɡɜ ɘŭɘŬɑŰŮɟɖ ˊɟɞůŰŬůɑŬ əŬɘ ɘŭɑɤɠ ŮɛˊɘůŰŮɡŰɘəɩɜ 

ˊɚɖɟɞűɞɟɘɩɜ, əŬɗɩɠ əŬɘ ůŮ ˊŮɟɘˊŰɩůŮɘɠ Ůɛˊɚɞəɐɠ ŰɟɑŰɤɜ ˊɟɞůɩˊɤɜ ůŰɘɠ 

ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ
489

. ɉŬɟŬəŰɖɟɘůŰɘəɧ ˊŬɟɎŭŮɘɔɛŬ ŬˊɞŰŮɚɞɨɜ ɞɘ ůɡɛűɤɜɑŮɠ 

ŬˊɞəɚŮɘůŰɘəɐɠ ŭɘŬˊɟŬɔɛɎŰŮɡůɖɠ, ɛŮ Űɘɠ ɞˊɞɑŮɠ ç[...] ŬˊɞəŰɎ ɜɞɛɘəɐ ɘůɢɨ ɖ ŮˊɘɗɡɛɑŬ 

Űɤɜ ɛŮɟɩɜ ɜŬ ŭɘŬˊɟŬɔɛŬŰŮɡɗɞɨɜ Űɞɡɠ ɧɟɞɡɠ ɛɑŬɠ ŮɜŭŮɢɧɛŮɜɖɠ ɛŮŰŬɝɨ Űɞɡɠ ůɨɛɓŬůɖɠ 

ůŮ ɏɜŬ ˊɟɞůŰŬŰŮɡɧɛŮɜɞ Ŭˊɧ ůɡɕɖŰɐůŮɘɠ ɛŮ ŰɟɑŰɞɡɠ ˊŮɟɘɓɎɚɚɞɜ
490
è. ɆŰɖɜ ˊɟɎɝɖ ɞɘ 

ůɢŮŰɘəɏɠ ůɡɛűɤɜɑŮɠ ŮɝɞˊɚɑɕɞɜŰŬɘ ɛŮ ˊɟɧůɗŮŰɞɡɠ ůɡɛɓŬŰɘəɞɨɠ ɛɖɢŬɜɘůɛɞɨɠ ˊɞɡ 

ŬˊɞŰɟɏˊɞɡɜ Űɖɜ ˊŬɟŬɓɑŬůɖ Űɖɠ ˊɟɤŰɞɔŮɜɞɨɠ ɡˊɞɢɟɏɤůɖɠ ŬˊɞəɚŮɘůŰɘəɐɠ 

ŭɘŬˊɟŬɔɛɎŰŮɡůɖɠ ˊɢ. ůɡɜɞɛɞɚɧɔɖůɖ ˊɞɘɜɘəɐɠ ɟɐŰɟŬɠ, ˊɟɧůɗŮŰɖ ůɨɛɓŬůɖ ˊɞɡ 

ŮˊɘŰŮɑɜŮɘ Űɖɜ ŬɜŬɚɖűɗŮɑůŬ Ůɡɗɨɜɖ ɛɏůɤ ɚɢ. ˊɟɧɓɚŮɣɖɠ əŬŰô Ŭˊɞəɞˊɐɜ Ŭˊɞɕɖɛɑɤůɖɠ 

                                                                                                                                       
ůɡɟɟɞɐɠ ŮɜŭɞůɡɛɓŬŰɘəɐɠ əŬɘ ŬŭɘəɞˊɟŬəŰɘəɐɠ Ůɡɗɨɜɖɠ ũŮɤɟɔɘɎŭɖɠ, ȼ çůɡɟɟɞɐ ŬɝɘɩůŮɤɜè Ůˊɑ 

ůɡɜŭɟɞɛɐɠ ůɡɛɓŬŰɘəɐɠ əŬɘ ŬŭɘəɞˊɟŬəŰɘəɐɠ Ůɡɗɨɜɖɠ, ȹ 6, ů. 53-54 
485 ũɘŬ Űɞ ŮˊɘŰɟŮˊŰɧ Űɤɜ Ůɜ ɚɧɔɤ ůɡɛűɤɜɘɩɜ ɓɚ. ȾɞɡɛɎɜŰɞɠ, ȺɟɛȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 61-62Ŀ 

ȾŬɛˊɑŰůɖɠ, ɄŮɟɑ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ, ů. 147-148Ŀ ɆˊɡɟɘŭɎəɖɠ, Ä236ŮŬ, ů. 684Ŀ ũŮɤɟɔɘɎŭɖɠ, 

Ä34, ȽV, Ŭɟ. 14Ŀ ȿŬŭɎɠ, ɇɧɛ. ȽȽ, Ä37, Ŭɟ. 10-16Ŀ ȾŬɟɎůɖɠ ůŮ ũŮɤɟɔɘɎŭɖ ï ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ2 Ɏɟɗɟ. 

197-198 Ŭɟ. 47Ŀ ȸŮɟɟɞɘɧˊɞɡɚɞɠ, Ȱɜɜɞɛɞɠ ůɢɏůɘɠ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ ˊɟɞɠ ůɨɜŬɣɘɜ ůɡɛɓɎůŮɤɠ 

ŮɟɔŬůɑŬɠ, ȺȺɟɔȹ 1960, ů. 579 Ŭɟ. 4Ŀ ɀˊɧůŭŬɠ, ȼ Ůɡɗɨɜɖ Ůə Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ, ȷɟɢɁ 1968, ů. 

341Ŀ ȿɏəəŬɠ ůŮ ɆȺȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 6 ad finemĿ ȸŬɗɟŬəɞəɞɑɚɖɠ, Ɏɟɗɟ. 198 Ŭɟ. 9 
486 ũŮɤɟɔɘɎŭɖɠ, Ä34, ȽV, Ŭɟ. 14Ŀ ȿŬŭɎɠ, ɇɧɛ. ȽȽ, Ä37, Ŭɟ. 11 
487 ȸɚ. ůɢŮŰ. ȷɄ 1712/2008, ɉɟȽȹ 2009. 641Ŀ ȿɏəəŬɠ ůŮ ɆȺȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 6 ad finemĿ ũɘŬ Űɖɜ 

Ůɜ ɚɧɔɤ ŬˊɧűŬůɖ ɓɚ. əŬɘ ˊŬɟŬəɎŰɤ Ŭɟ. 159 Ůˊ. 
488 ũŮɤɟɔɘɎŭɖɠ, Ä33, ů. 490, Ä37, ů. 509 
489 ȸɚ. ůɢŮŰ. ȿŬŭɎɠ, ɇɧɛ. ȽȽ, Ä37, Ŭɟ. 12 
490 ȿɘɎˊˊɖɠ, ȼ ŭɘŬɛɧɟűɤůɖ Űɤɜ ůɡɛɓɎůŮɤɜ, ů. 125 Ůˊ. əŬɘ ɘŭɑɤɠ ů. 128 
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ůŮ ˊŮɟɑˊŰɤůɖ ˊŬɟŬɓɑŬůɖɠ Űɤɜ ɧɟɤɜ Űɖɠ ůɢŮŰɘəɐɠ ůɡɛűɤɜɑŬɠ əɚˊ
491
. ȹŮŭɞɛɏɜɞɡ ɧŰɘ 

əŬŰɎ Űɞ ŭɘŬˊɟŬɔɛŬŰŮɡŰɘəɧ ůŰɎŭɘɞ ŰŬ ɛɏɟɖ əŬɚɞɨɜŰŬɘ ɜŬ ůɡɔəŮɜŰɟɩůɞɡɜ əŬɘ ɜŬ 

ŬɜŰŬɚɚɎɝɞɡɜ ůɖɛŬɜŰɘəɧ Ŭɟɘɗɛɧ ˊɚɖɟɞűɞɟɘɩɜ, ɞɟɘůɛɏɜŮɠ Ŭˊɧ Űɘɠ ɞˊɞɑŮɠ əɟɑɜɞɜŰŬɘ 

ŮɛˊɘůŰŮɡŰɘəɏɠ Ŭˊɧ Űɞɡɠ ůɡɜŬɚɚŬůůɞɛɏɜɞɡɠ, ɖ ŮɝŮɘŭɑəŮɡůɖ Űɤɜ ŮˊɘŰŬɔɩɜ Űɖɠ əŬɚɐɠ 

ˊɑůŰɖɠ əŬɘ Űɤɜ ůɡɜŬɚɚŬəŰɘəɩɜ ɖɗɩɜ ɛŮ ɔɜɩɛɞɜŬ Űɖ ɓɞɨɚɖůɖ Űɤɜ ɛŮɟɩɜ, ŬˊɞəŰɎ 

ɘŭɘŬɑŰŮɟɖ ůɖɛŬůɑŬ ɤɠ ˊɟɞɠ Űɖɜ ɛŮŰŬɢŮɑɟɘůɖ Űɤɜ Ůɜ ɚɧɔɤ ˊɚɖɟɞűɞɟɘɩɜ, ŮɑŰŮ ɖ 

ůɨɛɓŬůɖ əŬŰŬɟŰɘůŰŮɑ ŮɑŰŮ ɧɢɘ. ȹŮɜ ŮɑɜŬɘ ůˊɎɜɘŮɠ ůŰɖ ůɡɜŬɚɚŬəŰɘəɐ ˊɟŬəŰɘəɐ 

ɘŭɘŬɑŰŮɟŮɠ ůɡɛűɤɜɑŮɠ ɛŮŰŬɝɨ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɡɧɛŮɜɤɜ ɛŮɟɩɜ ɛŮ ŬɜŰɘəŮɑɛŮɜɞ Űɖɜ 

ɛŮŰŬɢŮɑɟɘůɖ ŮɛˊɘůŰŮɡŰɘəɩɜ ˊɚɖɟɞűɞɟɘɩɜ əŬɘ ŮɡŬɑůɗɖŰɤɜ ɞɘəɞɜɞɛɘəɩɜ ůŰɞɘɢŮɑɤɜ, 

əɟɑůɘɛɤɜ ɔɘŬ Űɖɜ ˊɟɞɩɗɖůɖ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ (ůɡɛűɤɜɑŮɠ ŮɢŮɛɨɗŮɘŬɠ)
492

. 

ɀɞɚɞɜɧŰɘ ɡˊɞɢɟŮɩůŮɘɠ ŮɢŮɛɨɗŮɘŬɠ əŬŰɎ Űɞ ˊɟɞůɡɛɓŬŰɘəɧ ůŰɎŭɘɞ Ŭˊɞɟɟɏɞɡɜ 

ůɨɛűɤɜŬ ɛŮ Űɖɜ ȷȾ 197 əŬŰɎ Űɘɠ ŮˊɘŰŬɔɏɠ Űɖɠ əŬɚɐɠ ˊɑůŰɖɠ, ɖ ůɡɛɓŬŰɘəɐ 

ŭɘŬɛɧɟűɤůɖ Űɖɠ ůɢŮŰɘəɐɠ ɡˊɞɢɟɏɤůɖɠ ŬˊɞəŰɎ ůɖɛŬůɑŬ ɘŭɑɤɠ ɤɠ ˊɟɞɠ Űɖ űɨůɖ Űɖɠ 

ˊɘɗŬɜɐɠ ŬɗɏŰɖůɖɠ Űɖɠ Ůɜ ɚɧɔɤ ůɨɛɓŬůɖɠ əŬɘ əŬŰô ŮˊɏəŰŬůɖ ɤɠ ˊɟɞɠ Űɖɜ ɏəŰŬůɖ Űɖɠ 

ɞűŮɘɚɧɛŮɜɖɠ Ŭˊɞɕɖɛɑɤůɖɠ. ȺɘŭɘəɧŰŮɟŬ, ŬɛűɘůɓɖŰŮɑŰŬɘ ůŰɖɜ ˊŮɟɑˊŰɤůɖ ŬɡŰɐ Ŭɜ ɖ 

ůɡɛűɤɜɑŬ Űɤɜ ɛŮɟɩɜ ŮˊɘŭɟɎ Ůˊɑ Űɖɠ űɨůɖɠ Űɖɠ ůɢŮŰɘəɐɠ Ůɡɗɨɜɖɠ əŬɗɘůŰɩɜŰŬɠ Űɖɜ 

ˊɚɏɞɜ ŮɜŭɞůɡɛɓŬŰɘəɐ ɐ Ŭɜ ɛŮŰŬɓɎɚɚŮɘ Ŭˊɚɩɠ ůŰɞɘɢŮɑŬ Űɤɜ ˊɟɞɦˊɞɗɏůŮɤɜ ɑŭɟɡůɖɠ ɐ 

Űɤɜ Ůɜɜɧɛɤɜ ůɡɜŮˊŮɘɩɜ Űɖɠ Ůɡɗɨɜɖɠ Ůə Űɤɜ Ɏɟɗɟɤɜ 197 ï 198 ȷȾ
493
. ũɑɜŮŰŬɘ 

ůɡɔəŮəɟɘɛɏɜŬ ŭŮəŰɧ, ɧŰɘ Ůűɧůɞɜ ŰŬ ɛɏɟɖ ˊɟɞůŭɘɞɟɑůɞɡɜ ůɡɛɓŬŰɘəɎ Űɘɠ 

ˊɟɞůɡɛɓŬŰɘəɏɠ Űɞɡɠ ɡˊɞɢɟŮɩůŮɘɠ, ŰɧŰŮ ɖ ɜɞɛɘəɐ űɨůɖ ŬɡŰɩɜ ŬˊŮəŭɨŮŰŬɘ Űɞɡ çɞɘɞɜŮɑ 

ůɡɛɓŬŰɘəɞɨè Űɖɠ ɢŬɟŬəŰɐɟŬ, ŮűŬɟɛɞɕɞɛɏɜɤɜ ˊɚɏɞɜ Ůɡɗɏɤɠ əŬɘ ɧɢɘ ŬɜŬɚɞɔɘəɩɠ Űɤɜ 

ůɡɛɓŬŰɘəɩɜ əŬɜɧɜɤɜ ŬˊɞəŬŰɎůŰŬůɖɠ Űɖɠ ɕɖɛɑŬɠ
494
. ȼ ŬɗɏŰɖůɖ ůɡɛɓŬŰɘəɐɠ 

ɡˊɞɢɟɏɤůɖɠ ůɡɜŮˊɎɔŮŰŬɘ ůŰɖɜ ˊŮɟɑˊŰɤůɖ ŬɡŰɐ ŬˊɞəŬŰɎůŰŬůɖ Űɖɠ ɕɖɛɑŬɠ əŬŰɎ Űɖɜ 

ɏəŰŬůɖ ˊɞɡ ˊɟɞůŭɘɞɟɑɕɞɡɜ ɞɘ əŬɜɧɜŮɠ Űɤɜ Ɏɟɗɟɤɜ 297, 298 əŬɘ 335 Ůˊ. ȷȾ. ɇɞɨŰɞ 

əŬɗɧůɞɜ ɖ ůɡɛűɤɜɑŬ Űɤɜ ɛŮɟɩɜ ŭŮɜ ŰɟɞˊɞˊɞɘŮɑ Ŭˊɚɩɠ Űɘɠ ˊɟɞɦˊɞɗɏůŮɘɠ ɐ Űɘɠ 

ɏɜɜɞɛŮɠ ůɡɜɏˊŮɘŮɠ Űɖɠ Ůɡɗɨɜɖɠ Ůə Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ ɤɠ Ůə Űɞɡ ɜɧɛɞɡ Ůɡɗɨɜɖɠ, 

ŬɚɚɎ ŬɜŰɘəŬɗɘůŰɎ ŬɡŰɏɠ əŬŰɎ Űɖɜ ŮəˊŮűɟŬůɛɏɜɖ ɓɞɨɚɖůɖ Űɤɜ ɛŮɟɩɜ
495
. Ɂɧɛɘɛɞɠ 

ɚɧɔɞɠ Ůɡɗɨɜɖɠ ŮɑɜŬɘ ˊɚɏɞɜ ɖ ůɨɛɓŬůɖ əŬɘ ɧɢɘ ɞ ɜɧɛɞɠ.  

 

ɓ) ɆɡɛűɤɜɑŮɠ ˊɟɞůŭɘɞɟɘůɛɞɨ Űɖɠ ɏəŰŬůɖɠ Űɖɠ ŬˊɞəŬŰŬůŰŬŰɏŬɠ ɕɖɛɑŬɠ 

106. ɆɨɛűɤɜŬ ɛŮ Űɖɜ ɡˊô Ŭɟɘɗɛ. 1712/2008 ŬˊɧűŬůɖ Űɞɡ ȷɟŮɑɞɡ ɄɎɔɞɡ çɞɘ 

ŭɘŬŰɎɝŮɘɠ Űɤɜ Ɏɟɗɟɤɜ 197 əŬɘ 198 ȷȾ ŭŮɜ ˊŮɟɘɏɢɞɡɜ əŬɜɧɜŬ ŬɜŬɔəŬůŰɘəɞɨ ŭɘəŬɑɞɡ, 

ɘŭɑɤɠ ůŮ ůɢɏůɖ ɛŮ Űɞ Ůɑŭɞɠ əŬɘ Űɖɜ ɏəŰŬůɖ Űɖɠ ŬˊɞəŬŰŬůŰŬŰɏŬɠ ɕɖɛɑŬɠ, ůŮ əɎɗŮ ŭŮ 

ˊŮɟɑˊŰɤůɖ ŭŮɜ ɏɢɞɡɜ ŰŮɗŮɑ ɔɘŬ ɜŬ ɡˊɖɟŮŰɐůɞɡɜ Űɞ ɔŮɜɘəɧŰŮɟɞ (ŭɖɚ Űɞ ŭɖɛɧůɘɞ) 

ůɡɛűɏɟɞɜ [é]è. ȾŬŰɎ Űɖɜ ˊŬɟŬˊɎɜɤ Ɏˊɞɣɖ Űɞɡ ȷəɡɟɤŰɘəɞɨ, ŰŬ ŭɘŬˊɟŬɔɛŬŰŮɡɧɛŮɜŬ 

ɛɏɟɖ ɛˊɞɟɞɨɜ ŮɚŮɡɗɏɟɤɠ ɜŬ əŬŰŬɚɐɝɞɡɜ ůŮ ůɡɛűɤɜɑŮɠ ɎɛŮůɖɠ ɜɞɛɘəɐɠ ŭɏůɛŮɡůɖɠ 

                                                
491 ȿɘɎˊˊɖɠ, ȼ ŭɘŬɛɧɟűɤůɖ Űɤɜ ůɡɛɓɎůŮɤɜ, ů. 128-129Ŀ ȸɚ. Ůˊɑůɖɠ ũŮɤɟɔɘɎŭɖɠ/ȿɘŬəɧˊɞɡɚɞɠ, ȼ 

ŮˊɘůŰɞɚɐ ˊɟɞɗɏůŮɤɜ (Letter of intent), Ɂɞȸ 1993, ů. 221 
492 ȿɘɎˊˊɖɠ, ȼ ŭɘŬɛɧɟűɤůɖ Űɤɜ ůɡɛɓɎůŮɤɜ, ů. 129 Ůˊ. 
493 ȾɞɡɛɎɜŰɞɠ, ȺɟɛȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 62 çȺɘɠ ˊɎůŬɠ ŰŬɠ ˊŮɟɘˊŰɩůŮɘɠ ŰŬɨŰŬɠ ɔŮɜɜɎŰŬɘ Űɞ 

ŮɟɛɖɜŮɡŰɘəɧɜ ˊɟɧɓɚɖɛŬ Ŭɜ ɖ ůɡɛűɤɜɑŬ ŬɜŬűɏɟŮŰŬɘ Ůɘɠ Űɖɜ Ůə Űɞɡ ɜɧɛɞɡ Ůɡɗɨɜɖɜ, Ŭˊɚɩɠ ŰɟɞˊɞˊɞɘɞɨůŬ 

ɤɟɘůɛɏɜɞɜ ůŰɞɘɢŮɑɞɜ Űɖɠ, ɐ ŬɜŰɘəŬɗɘůŰɎ Űɖɜ Ůə Űɞɡ ɜɧɛɞɡ Ůɡɗɨɜɖɜ ŭɘŬ ůɡɛɓŬŰɘəɐɠ ŰɞɘŬɨŰɖɠè 
494 ȾŬɟɎůɖɠ ůŮ ũŮɤɟɔɘɎŭɖ ï ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ2 Ɏɟɗɟ. 197-198 Ŭɟ. 47Ŀ ȿŬŭɎɠ, ɇɧɛ. ȽȽ, Ä37, Ŭɟ. 12 
495 ũɘŬ Űɞɜ ůɢŮŰɘəɧ ˊɟɞɓɚɖɛŬŰɘůɛɧ ɓɚ. ȾɞɡɛɎɜŰɞɠ, ȺɟɛȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 62 
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ŬɜŬűɞɟɘəɎ ɛŮ Űɖɜ ɏəŰŬůɖ Űɖɠ ŬˊɞəŬŰŬůŰŬŰɏŬɠ ɕɖɛɑŬɠ əŬŰɎ Űɞ Ɏɟɗɟɞ 198 ȷȾ
496

. 

ȾŬŰô ŮˊɏəŰŬůɖ, ŰŬ ŭɘŬˊɟŬɔɛŬŰŮɡɧɛŮɜŬ ɛɏɟɖ ŭɨɜŬɜŬŰŬɘ ɜŬ ˊɟɞɓɞɨɜ ůŮ 

ŭɘəŬɘɞˊɟŬəŰɘəɧ əŬɗɞɟɘůɛɧ Űɖɠ əŬŰô Ɏɟɗɟɞ 198 ȷȾ ɞűŮɘɚɧɛŮɜɖɠ Ŭˊɞɕɖɛɑɤůɖɠ, 

ˊɟɞůŭɘɞɟɑɕɞɜŰŬɠ ŮɔɔɨŰŮɟŬ Űɖɜ ŬˊɞəŬŰŬůŰŬŰɏŬ ɕɖɛɑŬ əŬɘ Űɖɜ ŬˊɞəŬŰɎůŰŬůɖ ɐ ɛɖ 

ůɡɔəŮəɟɘɛɏɜɤɜ əɞɜŭɡɚɑɤɜ, ŬɜŮɝɎɟŰɖŰŬ Ŭˊɧ Űɖɜ ɡˊŬɔɤɔɐ ŬɡŰɩɜ ůŰɘɠ ɏɜɜɞɘŮɠ Űɞɡ 

ɗŮŰɘəɞɨ ɐ ŬɟɜɖŰɘəɞɨ ŭɘŬűɏɟɞɜŰɞɠ ŬɜŰɑůŰɞɘɢŬ
497

.  ȾŬŰɎ ŰɞɨŰɞ ŰŬ ɛɏɟɖ ɛˊɞɟɞɨɜ ɜŬ 

ůɡɛűɤɜɐůɞɡɜ Űɖɜ ŬˊɞəŬŰɎůŰŬůɖ ɕɖɛɘɩɜ ˊɞɡ ˊŬɟŬŭɞůɘŬəɎ ůɡɜɘůŰɞɨɜ ŭɘŬűɏɟɞɜ 

Ůəˊɚɐɟɤůɖɠ ɐ Űɖɜ ŬˊɞəŬŰɎůŰŬůɖ ůɡɔəŮəɟɘɛɏɜɤɜ ɕɖɛɘɩɜ ˊɞɡ Ůə Űɤɜ ˊɟɞŰɏɟɤɜ 

ɛˊɞɟɞɨɜ ɜŬ ˊɟɞɓɚɏɣɞɡɜ ɐ Űɖɜ ˊŬɟɞɢɐ əŬŰô Ŭˊɞəɞˊɐɜ Ŭˊɞɕɖɛɑɤůɖɠ ůŮ ˊŮɟɑˊŰɤůɖ 

ˊŬɟŬɓɑŬůɖɠ Űɖɠ ůɡɛˊŮɟɘűɞɟɎɠ ˊɞɡ ŮˊɘŰɎůůŮɘ əŬŰɎ Űɞ ŭɘŬˊɟŬɔɛŬŰŮɡŰɘəɧ ůŰɎŭɘɞ ɖ ȷȾ 

197. ȼ ɗɏůɖ ŬɡŰɐ ɗŬ ˊɟɏˊŮɘ ɜŬ ŮˊɘŭɞəɘɛŬůŰŮɑ, ɚŬɛɓŬɜɞɛɏɜɖɠ ɡˊɧɣɖ Űɖɠ ůɨɔɢɟɞɜɖɠ 

ŰɎůɖɠ Űɖɠ ɗŮɤɟɑŬɠ ŬɜŬűɞɟɘəɎ ɛŮ Űɖɜ ŬˊŬɔəɑůŰɟɤůɖ Ŭˊɧ Űɖɜ Ŭɛűɑɓɞɚɖɠ ˊɟŬəŰɘəɐɠ 

ŬɝɑŬɠ ɏɜɜɞɘŬ Űɞɡ ŬɟɜɖŰɘəɞɨ ŭɘŬűɏɟɞɜŰɞɠ
498

.  

 

2. Ƀɘ ůɡɛűɤɜɑŮɠ ŬˊŬɚɚŬɔɐɠ ï Ɏɟůɖ ɐ ɛŮɑɤůɖ Űɖɠ Ůɡɗɨɜɖɠ əŬŰɎ Űɖɜ ȷȾ 332 

107. ȾŬŰɎ əŬɜɧɜŬ, ɏɔəɡɟɖ ɗŬ ˊɟɏˊŮɘ ɜŬ ɗŮɤɟɖɗŮɑ əŬɘ ɖ ůɡɛűɤɜɑŬ Űɤɜ ɛŮɟɩɜ, ɛŮ Űɖɜ 

ɞˊɞɑŬ ɞɘ ŭɘŬˊɟŬɔɛŬŰŮɡɧɛŮɜɞɘ ůɡɛűɤɜɞɨɜ Űɖɜ ŮˊɑŰŬůɖ Űɖɠ Ůɡɗɨɜɖɠ, ɐŰɞɘ Űɖɜ 

ŭɘŬɛɧɟűɤůɖ Űɞɡ ˊŮɟɘŮɢɞɛɏɜɞɡ ŬɡŰɐɠ ɤɠ ŬɜŰɘəŮɘɛŮɜɘəɐɠ
499
. ȷɜŰɑůŰɞɘɢŬ, əŬŰô ŬɜɎɚɞɔɖ 

ŮűŬɟɛɞɔɐ Űɖɠ ȷȾ 332 ˊŬɟ. 1 əŬɘ ůɨɛűɤɜŬ ɛŮ Űɘɠ ŮəŮɑ ˊɟɞɓɚŮˊɧɛŮɜŮɠ ŮɘŭɘəɧŰŮɟŮɠ 

ˊɟɞɦˊɞɗɏůŮɘɠ, ŮˊɘŰɟɏˊŮŰŬɘ ɞ əŬŰɧˊɘɜ ůɢŮŰɘəɐɠ ůɡɛűɤɜɑŬɠ Űɤɜ ɛŮɟɩɜ ï əŬɘ ɧɢɘ ɓɎůŮɘ 

ɛɞɜɞɛŮɟɞɨɠ ŭɐɚɤůɖɠ ï Ůə Űɤɜ ˊɟɞŰɏɟɤɜ ˊŮɟɘɞɟɘůɛɧɠ ɐ ŬˊɞəɚŮɘůɛɧɠ Űɖɠ Ůɡɗɨɜɖɠ
500

. 

ȺɘŭɘəɧŰŮɟŬ, ɏɔəɡɟɖ ɗŬ ˊɟɏˊŮɘ ɜŬ ɗŮɤɟɖɗŮɑ Űɡɢɧɜ ůɡɛűɤɜɑŬ Űɤɜ ɛŮɟɩɜ, ůɨɛűɤɜŬ ɛŮ 

Űɖɜ ɞˊɞɑŬ ŰŬ ŭɘŬˊɟŬɔɛŬŰŮɡɧɛŮɜŬ ɛɏɟɖ ŭŮɜ ŮɡɗɨɜɞɜŰŬɘ ɚɧɔɤ əŬəɧˊɘůŰɖɠ əŬɘ 

ŬɜŰɘůɡɜŬɚɚŬəŰɘəɐɠ ůɡɛˊŮɟɘűɞɟɎɠ əŬŰɎ Űɞ ůŰɎŭɘɞ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ, ŮəŰɧɠ Ŭɜ 

ŬɡŰɐ ɞűŮɑɚŮŰŬɘ ůŮ ŮɚŬűɟɎ ůɡɔəŮəɟɘɛɏɜɖ ŬɛɏɚŮɘŬ ɐ ɛɧɜɞ ůŮ ŭɧɚɞ əŬɘ ɓŬɟɘɎ ŬɛɏɚŮɘŬ 

                                                
496 ȸɚ. ůɢŮŰ. ɇůɞɚŬəɑŭɖɠ, ˊŬɟŬŰɖɟɐůŮɘɠ ɡˊɧ ȷɄ 1712/2008, ɉɟȽȹ 2009, ů. 642 Ůˊ.Ŀ ȿɘɎˊˊɖɠ, ȼ 

ŭɘŬɛɧɟűɤůɖ Űɤɜ ůɡɛɓɎůŮɤɜ, ů. 133 Ůˊ. 
497 ɉŬɟŬəŰɖɟɘůŰɘəɎ ɇůɞɚŬəɑŭɖɠ, ˊŬɟŬŰɖɟɐůŮɘɠ ɡˊɧ ȷɄ 1712/2008, ɉɟȽȹ 2009, ů. 643 çɃ 

ŭɘəŬɘɞˊɟŬəŰɘəɧɠ əŬɗɞɟɘůɛɧɠ ɞɟɘůɛɏɜɖɠ ï ŮɚɎɢɘůŰɖɠ ɐ ɛɏɔɘůŰɖɠ ï ɏəŰŬůɖɠ Ŭˊɞɕɖɛɑɤůɖɠ ɐ ůɡɔəŮəɟɘɛɏɜɤɜ 

əɞɜŭɡɚɑɤɜ ɕɖɛɑŬɠ ˊɞɡ ɗŬ ŬˊɞəŬɗɑůŰŬɜŰŬɘ ůŮ ˊŮɟɑˊŰɤůɖ ŬɗɏŰɖůɖɠ Űɤɜ ˊɟɞůɡɛɓŬŰɘəɩɜ ɡˊɞɢɟŮɩůŮɤɜ 
ŭŮɜ ɛˊɞɟŮɑ ɜŬ ɗŮɤɟɖɗŮɑ ɧŰɘ ŬɜŰɑəŮɘŰŬɘ ůŰɞɜ ŬɜŬɔəŬůŰɘəɧ ɢŬɟŬəŰɐɟŬ Űɤɜ ŭɘŬŰɎɝŮɤɜ ˊɞɡ ɗŮůˊɑɕɞɡɜ 

Ůɡɗɨɜɖ Ŭˊɧ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ. ɆŰɖɜ ˊŮɟɑˊŰɤůɖ ŬɡŰɐ, ŭŮɜ ˊɟɧəŮɘŰŬɘ ɔɘŬ ŬˊɞəɚŮɘůɛɧ ɐ ˊŮɟɘɞɟɘůɛɧ Űɖɠ 

Ůɡɗɨɜɖɠ, ŬɚɚɎ ɔɘŬ ůɡɛűɤɜɑŬ Ůə Űɤɜ ˊɟɞŰɏɟɤɜ ɤɠ ˊɟɞɠ Űɖɜ ɏəŰŬůɖ Űɖɠ ŬˊɞəŬŰŬůŰŬŰɏŬɠ ɕɖɛɑŬɠ. [...] Ɉˊɧ 

Űɞ ˊɟɑůɛŬ ŬɡŰɧ, ŮˊɘŰɟŮˊŰɩɠ ŰŬ ŭɘŬˊɟŬɔɛŬŰŮɡɧɛŮɜŬ ɛɏɟɖ əŬɗɞɟɑɕɞɡɜ, əŬŰɎ Űɖ ŭɘɎɟəŮɘŬ Űɤɜ 

ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ, ůɡɔəŮəɟɘɛɏɜŬ əɞɜŭɨɚɘŬ ŬˊɞəŬŰŬůŰŬŰɏŬɠ ɕɖɛɑŬɠ ůŮ ˊŮɟɑˊŰɤůɖ ɗŮɛŮɚɑɤůɖɠ 

ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ Ůɜɧɠ Ŭˊɧ ŬɡŰɎ, ŬɜŮɝŬɟŰɐŰɤɠ Űɞɡ Ŭɜ ŰŬ əɞɜŭɨɚɘŬ ŬɡŰɎ ɗŬ ŮɜŰɎůůɞɜŰŬɜ ŭɞɔɛŬŰɘəɎ 

ůŰɖɜ ɏɜɜɞɘŬ Űɞɡ ɗŮŰɘəɞɨ ɐ Űɞɡ ŬɟɜɖŰɘəɞɨ ŭɘŬűɏɟɞɜŰɞɠ. Ʉɟɞɏɢɞɜ, Ůɜ ˊɟɞəŮɘɛɏɜɤ ˊɟɏˊŮɘ ɜŬ ɗŮɤɟɖɗŮɑ ɧɢɘ 

ɖ əŬŰɎŰŬɝɖ Űɖɠ ɕɖɛɑŬɠ ůŰɖɜ ɛɑŬ ɐ Űɖɜ Ɏɚɚɖ əŬŰɖɔɞɟɑŬ, ŬɚɚɎ ɖ ɏəűɟŬůɖ Űɖɠ ɓɞɨɚɖůɖɠ Űɤɜ ɛŮɟɩɜ ɜŬ 

əŬɗɞɟɑůɞɡɜ ɛŮ ůɡɔəŮəɟɘɛɏɜɞ Űɟɧˊɞ ŰŬ ŮəŬŰɏɟɤɗŮɜ ŭɘəŬɘɩɛŬŰŬ əŬɘ ɡˊɞɢɟŮɩůŮɘɠ ůŮ ˊŮɟɑˊŰɤůɖ ɛɖ 

Ůɡɧŭɤůɖɠ Űɖɠ ŭɘŬˊɟŬɔɛɎŰŮɡůɖɠ, ůŰɞ ɛɏŰɟɞ ɓɏɓŬɘŬ ˊɞɡ ɞ əŬɗɞɟɘůɛɧɠ ŬɡŰɧɠ ŭŮɜ ŬɜŰɘɓŬɑɜŮɘ ůŮ Ɏɚɚɞɡɠ 

əŬɜɧɜŮɠ ŬɜŬɔəŬůŰɘəɞɨ ŭɘəŬɑɞɡ.è 
498 ȸɚ. ůɢŮŰ. ˊŬɟŬˊɎɜɤ Ŭɟ. 87 
499 ȾɞɡɛɎɜŰɞɠ, ȺɟɛȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 61 
500 ȾɞɡɛɎɜŰɞɠ, ȺɟɛȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 61Ŀ ȾŬɛˊɑŰůɖɠ, ɄŮɟɑ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ, ů. 148Ŀ 

ȸŬɗɟŬəɞəɞɑɚɖɠ, Ɏɟɗɟ. 198 Ŭɟ. 9Ŀ ȸŮɟɟɞɘɧˊɞɡɚɞɠ, Ȱɜɜɞɛɞɠ ůɢɏůɘɠ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ ˊɟɞɠ 

ůɨɜŬɣɘɜ ůɡɛɓɎůŮɤɠ ŮɟɔŬůɑŬɠ, ȺȺɟɔȹ 1960, ů. 579 Ŭɟ. 4Ŀ ɀˊɧůŭŬɠ, ȼ Ůɡɗɨɜɖ Ůə Űɤɜ 

ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ, ȷɟɢɁ 1968, ů. 341Ŀ ȾŬɟɎůɖɠ ůŮ ũŮɤɟɔɘɎŭɖ ï ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ2 Ɏɟɗɟ. 197-198 

Ŭɟ. 47 
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(ůɡɛűɤɜɑŬ ɛŮɑɤůɖɠ Űɖɠ Ůɡɗɨɜɖɠ)
501
. ȷɜŰɑɗŮŰŬ, ůɡɛűɤɜɑŬ ˊŮɟɘɞɟɘůɛɞɨ Űɖɠ Ůɡɗɨɜɖɠ 

ŬəɧɛŬ əŬɘ ůŮ ˊŮɟɘˊŰɩůŮɘɠ ŭɧɚɞɡ ɐ ɓŬɟɘɎɠ ŬɛɏɚŮɘŬɠ, ŭŮɜ ŮɑɜŬɘ ŭɡɜŬŰɐ ŮɜɧɣŮɘ Űɞɡ 

əŬɜɧɜŬ Űɖɠ ˊŬɟ. 1 Űɞɡ Ɏɟɗɟɞɡ 332 ȷȾ
502

. ɆɡɛűɤɜɑŬ ˊŮɟɑ ŬˊɞəɚŮɘůɛɞɨ Űɖɠ Ůɡɗɨɜɖɠ 

Ůə Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ, ɜɞŮɑŰŬɘ ɤɠ ůɡɛűɤɜɑŬ ŬˊŬɚɚŬɔɐɠ Ŭˊɧ Űɖɜ Ůɡɗɨɜɖ ɔɘŬ 

ŮɚŬűɟɎ ŬɛɏɚŮɘŬ, ŮɜɧɣŮɘ Űɖɠ ˊŬɟ. 1 Űɞɡ Ɏɟɗɟɞɡ 334 ȷȾ
503
. ɋůŰɧůɞ, ɖ ɚɨůɖ ŬɡŰɐ 

ɡˊŬɔɞɟŮɨŮŰŬɘ əŬɘ Ŭˊɧ Űɖɜ ŬŭɡɜŬɛɑŬ Űɤɜ ɛŮɟɩɜ ɜŬ ŬˊɞəɚŮɑůɞɡɜ ˊŬɜŰɎˊŬůɘɜ Űɖɜ 

ˊɟɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ ɚɨůɖ ɖ ɞˊɞɑŬ ŬɡŰɐ ɗŬ ŮɟɢɧŰŬɜ ůŮ ŮɡɗŮɑŬ ŬɜŰɑɗŮůɖ ɛŮ Űɘɠ 

ŮˊɘŰŬɔɏɠ Űɖɠ əŬɚɐɠ ˊɑůŰɖɠ əŬɘ Űɤɜ ůɡɜŬɚɚŬəŰɘəɩɜ ɖɗɩɜ
504

.  ɇɞɨŰɞ əŬɗɧůɞɜ ɖ 

ůɡɛɛɧɟűɤůɖ ˊɟɞɠ Űɘɠ ŮˊɘŰŬɔɏɠ Űɖɠ əŬɚɐɠ ˊɑůŰɖɠ əŬɘ Űɤɜ ůɡɜŬɚɚŬəŰɘəɩɜ ɖɗɩɜ əŮɑŰŬɘ 

ˊɏɟŬɜ Űɖɠ ɘŭɘɤŰɘəɐɠ ɓɞɨɚɖůɖɠ Űɤɜ ůɡɜŬɚɚŬůůɞɛɏɜɤɜ, ɩůŰŮ Űɡɢɧɜ ůɡɛűɤɜɑŬ 

ŬˊɞəɚŮɘůɛɞɨ Űɖɠ Ůɡɗɨɜɖɠ ɐ ɛɖ ŭɏůɛŮɡůɖɠ Ŭˊɧ Űɘɠ ŭɘŬŰɎɝŮɘɠ Űɤɜ Ɏɟɗɟɤɜ 197 ï 198 

ȷȾ ɐ ŬˊŬɚɚŬɔɐɠ Űɖɠ Ůɡɗɨɜɖɠ ɔɘŬ ůɡɔəŮəɟɘɛɏɜŮɠ ˊɟɎɝŮɘɠ ɐ ˊŬɟŬɚŮɑɣŮɘɠ ˊɞɡ 

ůŰɞɘɢŮɘɞɗŮŰɞɨɜ əŬəɧˊɘůŰɖ əŬɘ ŬɜŰɘůɡɜŬɚɚŬəŰɘəɐ ůɡɛˊŮɟɘűɞɟɎ əŬŰɎ Űɞ 

ˊɟɞůɡɛɓŬŰɘəɧ ůŰɎŭɘɞ ɜŬ əɟɑɜŮŰŬɘ Ŭɜɑůɢɡɟɖ
505

.  ȼ ɗɏůɖ ŬɡŰɐ ŬˊɞŰŮɚŮɑ Ůəŭɐɚɤůɖ Űɞɡ 

ŬɜŬɔəŬůŰɘəɞɨ ɢŬɟŬəŰɐɟŬ Űɖɠ ŭɘɎŰŬɝɖɠ Űɞɡ Ɏɟɗɟɞɡ 197 ȷȾ, ůŰɞ ɛɏŰɟɞ ˊɞɡ ɞɘ 

ŮəˊŮűɟŬůɛɏɜŮɠ ůŰɞ ˊɟŬɔɛŬŰɘəɧ Űɖɠ ŭɘɎŰŬɝɖɠ ŬɝɘɞɚɞɔɐůŮɘɠ Űɞɡ ɜɞɛɞɗɏŰɖ ůɡɜɘůŰɞɨɜ 

ɗŮɛŮɚɘɩŭŮɘɠ ɔɘŬ Űɞ ůɨůŰɖɛŬ ŬůŰɘəɐɠ Ůɡɗɨɜɖɠ Űɞɡ ȷȾ əŬɘ ɔɘŬ Űɖɜ ɏɜɜɞɛɖ ŰɎɝɖ Ůɜ 

ɔɏɜŮɘ ɜɞɛɘəɏɠ ɡˊɞɢɟŮɩůŮɘɠ, űɏɟɞɡůŮɠ əŬŰŮɝɞɢɐɜ ŬɜŬɔəŬůŰɘəɧ ɢŬɟŬəŰɐɟŬ.  

 

V. ɄŬɟŮɛɓɞɚɐ ŰɟɑŰɤɜ ˊɟɞůɩˊɤɜ ï ɡˊɞəŮɘɛŮɜɘəɎ ɧɟɘŬ Űɖɠ Ůɡɗɨɜɖɠ   

 

1. ȼ ˊɟɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ ŰɟɑŰɤɜ        

108.  ȼ Ůɝɏɚɘɝɖ Űɤɜ ůɡɜŬɚɚŬəŰɘəɩɜ ŬɜŬɔəɩɜ, əŬɗɩɠ əŬɘ ɖ ůɡɢɜɐ ˊɚɖɟɞűɞɟɘŬəɐ 

ŬůɡɛɛŮŰɟɑŬ Űɤɜ ɛŮɟɩɜ əŬŰɎ Űɖ ŭɘŬˊɟŬɔɛɎŰŮɡůɖ ůɡɛɓɎůŮɤɜ, ůɡɜŮˊɎɔɞɜŰŬɘ 

Ŭɝɘɞˊɞɑɖůɖ əŬŰɎ Űɖ ŭɘɎɟəŮɘŬ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ Űɤɜ Ůɘŭɘəɩɜ ɔɜɩůŮɤɜ ŰɟɑŰɤɜ 

ˊɟɞůɩˊɤɜ. ɇŬ ɛɏɟɖ, ŮˊɘŭɘɩəɞɜŰŬɠ Űɖɜ ŭɘŬɛɧɟűɤůɖ Űɞɡ ˊŮɟɘŮɢɞɛɏɜɞɡ Űɖɠ ɡˊɧ 

ŭɘŬˊɟŬɔɛɎŰŮɡůɖ ůɨɛɓŬůɖɠ, ŬɜŬɗɏŰɞɡɜ ůɡɢɜɎ Űɖ ŭɘŮɝŬɔɤɔɐ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ 

ůŮ ŰɟɑŰŬ (ˊŬɟɏɜɗŮŰŬ) ˊɟɧůɤˊŬ, ŮɑŰŮ ɚɧɔɤ Űɤɜ Ůɘŭɘəɩɜ ɔɜɩůŮɤɜ ˊɞɡ ŰŬ ˊɟɧůɤˊŬ 

ŬɡŰɎ ŭɘŬɗɏŰɞɡɜ, ŮɑŰŮ ɚɧɔɤ ɚɞɘˊɩɜ ɡˊɞəŮɘɛŮɜɘəɩɜ əɟɘŰɖɟɑɤɜ, ɧˊɤɠ ˊɢ. ɖ 

ŮˊŬɔɔŮɚɛŬŰɘəɐ ŮɛˊŮɘɟɑŬ əŬɘ ŬɝɘɞˊɘůŰɑŬ Űɞɡ ŰɟɑŰɞɡ ŬɜŬűɞɟɘəɎ ɛŮ Űɖɜ ŭɘŮɝŬɔɤɔɐ əŬɘ 

ɞɚɞəɚɐɟɤůɖ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ. ɆŰɘɠ ˊŮɟɘˊŰɩůŮɘɠ ŬɡŰɏɠ, ɖ ˊŬɟŮɛɓɞɚɐ ŰɟɑŰɤɜ 

                                                
501 ȾɞɡɛɎɜŰɞɠ, ȺɟɛȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 61Ŀ ɀˊɧůŭŬɠ, ȼ Ůɡɗɨɜɖ Ůə Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ, ȷɟɢɁ 

1968, ů. 341Ŀ ȸŮɟɟɞɘɧˊɞɡɚɞɠ, Ȱɜɜɞɛɞɠ ůɢɏůɘɠ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ ˊɟɞɠ ůɨɜŬɣɘɜ ůɡɛɓɎůŮɤɠ 

ŮɟɔŬůɑŬɠ, ȺȺɟɔȹ 1960, ů. 579 Ŭɟ. 4Ŀ ȾŬɛˊɑŰůɖɠ, ɄŮɟɑ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ, ů. 147-148 
502 ȸɚ. ůɢŮŰ. ȾŬɛˊɑŰůɖɠ, ɄŮɟɑ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ, ů. 148 
503 ȾɞɡɛɎɜŰɞɠ, ȺɟɛȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 61Ŀ ȾŬɛˊɑŰůɖɠ, ɄŮɟɑ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ, ů. 148Ŀ 

ȸŬɗɟŬəɞəɞɑɚɖɠ, Ɏɟɗɟ. 198 Ŭɟ. 9 
504 ȸɚ. ůɢŮŰ. ũŮɤɟɔɘɎŭɖɠ, Ä34, ȽV, Ŭɟ. 14Ŀ ɞ ɑŭɘɞɠ, Ⱥɜɞɢɘəɧ ȹɑəŬɘɞ, ũŮɜɘəɧ ɛɏɟɞɠ, Ä14, ů. 180-181Ŀ 

ɆŰŬɗɧˊɞɡɚɞɠ, ũŮɜɘəɧ Ⱥɜɞɢɘəɧ ȹɑəŬɘɞ, Ä5 Ŭɟ. 42Ŀ ȿŬŭɎɠ, ɇɧɛ. ȽȽ, Ä37, ů. 252Ŀ ɄŬˊŬɜŰɤɜɑɞɡ, ȼ əŬɚɐ 

ˊɑůŰɘɠ Ůɘɠ Űɞ ȷůŰɘəɧɜ ȹɑəŬɘɞɜ, ů. 167Ŀ ȸɚ. ɧɛɤɠ ȾɞɡɛɎɜŰɞɠ, ȺɟɛȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 61 ůŰ. ŭôĿ 
ȾŬɛˊɑŰůɖɠ, ɄŮɟɑ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ, ů. 147-148 əŬŰɎ Űɞɡɠ ɞˊɞɑɞɡɠ ŮɜŭɏɢŮŰŬɘ ɞ ŬˊɞəɚŮɘůɛɧɠ 

Űɖɠ Ůɡɗɨɜɖɠ ɜŬ ɏɢŮɘ Űɖɜ ɏɜɜɞɘŬ Űɞɡ ŬˊɞəɚŮɘůɛɞɨ ɏɜŬɟɝɖɠ Űɞɡ ŭɘŬˊɟŬɔɛŬŰŮɡŰɘəɞɨ ůŰŬŭɑɞɡ, ɧˊɤɠ ˊɢ. 

ůɡɛɓŬɑɜŮɘ, ɧŰŬɜ ɞ ůɡɜŬɚɚŬůůɧɛŮɜɞɠ ɕɖŰɎ ˊɚɖɟɞűɞɟɑŮɠ ɔɘŬ ɞɟɘůɛɏɜɞ ˊɟɞɥɧɜ, ɡˊɖɟŮůɑŬ əɚˊ. 

ŭɖɚɩɜɞɜŰŬɠ ɟɖŰɎ ɧŰɘ ŭŮɜ ˊɟɞŰɑɗŮŰŬɘ ɜŬ ůɡɛɓɚɖɗŮɑ. Ɉˊɏɟ Űɖɠ Ɏˊɞɣɖɠ ŬɡŰɐɠ əŬɘ ũŬɕɐɠ, ũɜɤɛɞŭɞŰɐůŮɘɠ 

(1956-1964), ů. 259 
505 ɇůɞɚŬəɑŭɖɠ, ́ ŬɟŬŰɖɟɐůŮɘɠ ɡˊɧ ȷɄ 1712/2008, ɉɟȽȹ 2009, ů. 643 



 

 

100 

 

ˊɟɞůɩˊɤɜ ɔŮɜɜɎ Űɞɜ ˊɟɞɓɚɖɛŬŰɘůɛɧ Űɖɠ ŭɘŮɨɟɡɜůɖɠ Űɤɜ ɡˊɞəŮɘɛŮɜɘəɩɜ ɞɟɑɤɜ Űɖɠ 

Ůɡɗɨɜɖɠ.  

 

109. ȾŬŰɎ əŬɜɧɜŬ, ɖ Ůɡɗɨɜɖ Ŭˊɧ Űɘɠ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ ɓŬɟɨɜŮɘ ŬˊɞəɚŮɘůŰɘəɎ ŰŬ 

ɛɏɟɖ (ˊɟɓɚ. ç[é] ŰŬ ɛɏɟɖè), ɛŮŰŬɝɨ Űɤɜ ɞˊɞɑɤɜ ɗŬ ŬɜŬˊŰɨɝŮɘ ŮɜɏɟɔŮɘŬ ɖ ɡˊɧ 

ŭɘŬˊɟŬɔɛɎŰŮɡůɖ ůɨɛɓŬůɖ əŬɘ ɧɢɘ ŰɟɑŰɞɡɠ, ŬɜŮɝɎɟŰɖŰŬ Ŭˊɧ Űɞ Ŭɜ ŬɡŰɞɑ ɏɚŬɓŬɜ 

ůɡɛɛŮŰɞɢɐ ůŰɖ ŭɘŬˊɟŬɔɛŬŰŮɡŰɘəɐ ŭɘŬŭɘəŬůɑŬ
506

. ȳŰŬɜ ɞɘ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ 

ŭɘŮɝɎɔɞɜŰŬɘ ɛɏůɤ ŰɟɑŰɞɡ ˊɟɞůɩˊɞɡ, ŰɧŰŮ ɗŬ ˊɟɏˊŮɘ ɜŬ ŮɝŮŰɎůɞɡɛŮ ŮɘŭɘəɧŰŮɟŬ Ŭ) Űɖ 

űɨůɖ Űɖɠ ůɡɛɛŮŰɞɢɐɠ Űɞɡ ŰɟɑŰɞɡ, ɓ) ŰŬ əɟɘŰɐɟɘŬ ɢŬɟŬəŰɖɟɘůɛɞɨ ŬɡŰɐɠ əŬɘ ɔ) Űɖɜ 

ŬˊɞəɚŮɘůŰɘəɐ ɐ ˊŬɟɎɚɚɖɚɖ Ůɡɗɨɜɖ Űɞɡ.  

 

Ŭ) ȯɛŮůɖ əŬɘ ɏɛɛŮůɖ ůɡɛɛŮŰɞɢɐ Űɞɡ ŰɟɑŰɞɡ ůŰɘɠ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ 

110. ɄŮɟɑ ɎɛŮůɖɠ ůɡɛɛŮŰɞɢɐɠ Űɞɡ ŰɟɑŰɞɡ ůŰɘɠ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ ɔɑɜŮŰŬɘ ɚɧɔɞɠ ɞůɎəɘɠ 

ɞ ŰɟɑŰɞɠ çɏɢŮɘ Űɖɜ ŮɝɞɡůɑŬ ɜŬ ůɡɛɛŮŰɎůɢŮɘ əŬɘ ůɡɛɛŮŰɏɢŮɘ ůŰɖɜ ŭɘŮɝŬɔɤɔɐ Űɤɜ 

ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ ɤɠ ɓɞɖɗɧɠ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ
507
è, ŭɖɚŬŭɐ ɤɠ ɛŮůɑŰɖɠ, ɐ Ůűɧůɞɜ 

ɏɢŮɘ Űɖ ůɢŮŰɘəɐ ŮɝɞɡůɑŬ ɜŬ əŬŰŬɟŰɑůŮɘ Űɖ ůɨɛɓŬůɖ, ŭɖɚŬŭɐ ɤɠ ɜɧɛɘɛɞɠ 

ŬɜŰɘˊɟɧůɤˊɞɠ Űɞɡ ɛɏɟɞɡɠ, ɔɘŬ ɚɞɔŬɟɘŬůɛɧ Űɞɡ ɞˊɞɑɞɡ ŭɘŮɝɎɔɞɜŰŬɘ ɞɘ 

ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ, ɐŰɞɘ ůŰɘɠ ˊŮɟɘˊŰɩůŮɘɠ ɜɧɛɘɛɖɠ ŬɜŰɘˊɟɞůɩˊŮɡůɖɠ Ŭɜɖɚɑəɞɡ Ŭˊɧ 

Űɞɡɠ ɔɞɜŮɑɠ Űɞɡ, Ŭˊɧ Űɞɜ ŮˊɑŰɟɞˊɞ, ůŰɖɜ ˊŮɟɑˊŰɤůɖ Űɞɡ əɖŭŮɛɧɜŬ ůɢɞɚɎɕɞɡůŬɠ 

əɚɖɟɞɜɞɛɑŬɠ, Űɞɡ ŮəŰŮɚŮůŰɐ ŭɘŬɗɐəɖɠ, Űɞɡ ůɨɜŭɘəɞɡ ˊŰɩɢŮɡůɖɠ, Űɞɡ ŬɜŬɔəŬůŰɘəɞɨ 

ŭɘŬɢŮɘɟɘůŰɐ, Űɞɡ ŮəəŬɗŬɟɘůŰɐ əɚɖɟɞɜɞɛɑŬɠ əɚˊ
508

.  ɆŰɘɠ ˊŬɟŬˊɎɜɤ ˊŮɟɘˊŰɩůŮɘɠ, ɖ 

ɗɏůɖ Űɞɡ ŰɟɑŰɞɡ əŬŰɎ ɓɎůɖ ŰŬɡŰɑɕŮŰŬɘ ɛŮ Űɖ ɗɏůɖ Űɤɜ ɛŮɟɩɜ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ 

ůɢɏůɖɠ
509

. ȷɜŰɑɗŮŰŬ, ɗŬ ˊɟɧəŮɘŰŬɘ ɔɘŬ ɏɛɛŮůɖ ůɡɛɛŮŰɞɢɐ Űɞɡ ŰɟɑŰɞɡ ůŰɘɠ 

ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ, Ůűɧůɞɜ  ŬɡŰɧɠ ŭŮɜ ɚŬɛɓɎɜŮɘ ɛɏɟɞɠ ůŮ ŬɡŰɏɠ ŬɚɚɎ ŬɝɘɞˊɞɘŮɑŰŬɘ 

Ŭˊɚɩɠ ɤɠ ůɨɛɓɞɡɚɞɠ (ɜɞɛɘəɧɠ, ŰŮɢɜɘəɧɠ, ɞɘəɞɜɞɛɘəɧɠ ůɨɛɓɞɡɚɞɠ əɚˊ.), ˊŬɟɏɢɞɜŰŬɠ 

ˊɚɖɟɞűɞɟɑŮɠ ůŰɞ ɛɏɟɞɠ ˊɞɡ ˊɟɎɔɛŬŰɘ ŭɘŮɝɎɔŮɘ Űɘɠ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ ɐ, Ůűɧůɞɜ ɞ 

ŰɟɑŰɞɠ ç[é] ŮɛűŬɜɑɕŮŰŬɘ ɤɠ Ŭˊɚɞɨɠ ɛŮůɞɚŬɓɖŰɐɠ, Ůɜɩ ɖ ŰŮɚɘəɐ ŬˊɧűŬůɘɠ ˊŮɟɑ Űɖɠ ɡˊɧ 

ůɨɜŬɣɘɜ ůɡɛɓɎůŮɤɠ ŬɜɐəŮɘ Ůɘɠ Űɞɜ əɨɟɘɞɜ Űɖɠ ɡˊɞɗɏůŮɤɠ
510
è, ɐŰɞɘ ůŮ ˊŮɟɘˊŰɩůŮɘɠ 

ŮəɞɨůɘŬɠ ŬɜŰɘˊɟɞůɤˊŮɑŬɠ ɧˊɤɠ ˊɢ. ɖ ɨˊŬɟɝɖ ˊɚɖɟŮɝɞɡůɘɧŰɖŰŬɠ
511

.  

 

 

                                                
506 ȾŬɟɎůɖɠ ůŮ ũŮɤɟɔɘɎŭɖ ï ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 10 əŬɘ Űɖɜ ŮəŮɑ ˊŬɚŬɘɧŰŮɟɖ 

ɜɞɛɞɚɞɔɑŬĿ ɞ ɑŭɘɞɠ ůŮ ũŮɤɟɔɘɎŭɖ ï ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ2 Ɏɟɗɟ. 197-198 Ŭɟ. 19Ŀ ȷˊɧ Űɖ ɜɞɛɞɚɞɔɑŬ ɓɚ. 

ɘŭɑɤɠ Ⱥɘɟȷɗ 662/2004, ȷɟɢɁ 2007. 218, ůɨɛűɤɜŬ ɛŮ Űɖɜ ɞˊɞɑŬ çȼ Ůɡɗɨɜɖ ŬɡŰɐ Ŭˊɧ Űɘɠ 

ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ ɓŬɟɨɜŮɘ əŬŰô Ŭɟɢɐɜ ɛɧɜɞ ŰŬ ɛɏɟɖ, ɛŮŰŬɝɨ Űɤɜ ɞˊɞɑɤɜ ůəɞˊŮɑŰŬɘ ɜŬ ɘůɢɨŮɘ ɖ Űɡɢɧɜ ɡˊɧ 

ŭɘŬˊɟŬɔɛɎŰŮɡůɖ ůɨɛɓŬůɖ əŬɘ ɧɢɘ ŰɟɑŰɞɡɠ (ɧˊɤɠ ˊ.ɢ. ɡˊŬɚɚɐɚɞɡɠ, ŬɜŰɘˊɟɞůɩˊɞɡɠ əɚˊ.)èĿ ɄɄɟȿŬɟ 

630/1999, ȹȽȾɃũɅȷūȽȷ 2000. 85 çȺɝɎɚɚɞɡ Űɖɜ ɤɠ Ɏɜɤ ŭɘŬŰɎɝŮɤɜ Ůɡɗɨɜɖ űɏɟŮɘ, əŬŰô Ŭɟɢɐɜ, Ŭɜ əŬŰɎ 

Űɘɠ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ ɢɟɖůɘɛɞˊɞɘɐɗɖəŮ ŬɜŰɘˊɟɧůɤˊɞɠ ɐ Ɏɚɚɞɠ ˊɟɞůŰɖɗŮɑɠ, ɞ ŬɜŰɘˊɟɞůɤˊŮɡɧɛŮɜɞɠ, 

Ůűɧůɞɜ ɞ ŬɜŰɘˊɟɧůɤˊɞɠ ŮɜɐɟɔɖůŮ ŮɜŰɧɠ Űɤɜ ɞɟɑɤɜ Űɖɠ ˊɟɞɠ ŬɜŰɘˊɟɞůɩˊŮɡůɖ ŮɝɞɡůɑŬɠè 
507 ȾŬɟɎůɖɠ ůŮ ũŮɤɟɔɘɎŭɖ ï ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ2 Ɏɟɗɟ. 197-198 Ŭɟ. 20 
508 ȾɞɡɛɎɜŰɞɠ, ȺɟɛȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 72Ŀ ȾŬɛˊɑŰůɖɠ, ɄŮɟɑ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ, ů. 122-
124 
509 ȾŬɟɎůɖɠ ůŮ ũŮɤɟɔɘɎŭɖ ï ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ2 Ɏɟɗɟ. 197-198 Ŭɟ. 21 
510 ȾɞɡɛɎɜŰɞɠ, ȺɟɛȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 73Ŀ ȾŬɛˊɑŰůɖɠ, ɄŮɟɑ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ, ů. 121-

122 
511 ȸɚ. Ůˊɑůɖɠ Ⱥűȷɗ 1515/1971 Ɂɞȸ 20. 74 əŬɘ Űɖɜ ŮəŮɑ ŭɘŬˊɚŬůɗŮɑůŬ ɏɜɜɞɘŬ Űɞɡ çɓɞɖɗɞɨ 

ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜè. 
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ɓ) ɇŬ əɟɘŰɐɟɘŬ ˊɟɞůŭɘɞɟɘůɛɞɨ Űɖɠ ɎɛŮůɖɠ əŬɘ ɏɛɛŮůɖɠ ůɡɛɛŮŰɞɢɐɠ  

111. ɇɞ ˊɧŰŮ ɞ ŰɟɑŰɞɠ ůɡɛɛŮŰɏɢŮɘ ɎɛŮůŬ ůŰɘɠ ɡˊɧ Ůɝɏɚɘɝɖ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ, ɩůŰŮ ɖ 

ɜɞɛɘəɐ Űɞɡ ɗɏůɖ ɜŬ ˊɟɞůɞɛɞɘɎɕŮɘ ŬɝɘɞɚɞɔɘəɎ ɛŮ ŮəŮɑɜɖ Űɞɡ ˊɟɎɔɛŬŰɘ 

ŭɘŬˊɟŬɔɛŬŰŮɡɧɛŮɜɞɡ ɛɏɟɞɡɠ, ŬˊɞŰŮɚŮɑ ɕɐŰɖɛŬ ŰŮɚɞɚɞɔɘəɐɠ Ŭɝɘɞɚɧɔɖůɖɠ əŬɘ 

ŬɜŬɕɐŰɖůɖɠ Űɤɜ ůɢŮŰɘəɩɜ ˊɟɞɠ ŰɞɨŰɞ əɟɘŰɖɟɑɤɜ
512

. Ȱɢɞɡɜ ůɢŮŰɘəɩɠ ˊɟɞŰŬɗŮɑ ŰŬ 

ŬəɧɚɞɡɗŬ əɟɘŰɐɟɘŬ: 

 

i. ȼ ɘŭɘŬɑŰŮɟɖ ŮɛˊɘůŰɞůɨɜɖ ɤɠ ɚɧɔɞɠ Ůɡɗɨɜɖɠ (besonderes persºnliches Vertrauen) 

112. ɆɨɛűɤɜŬ ɛŮ Űɞ ɢɟɞɜɘəɎ ˊŬɚŬɘɧŰŮɟɞ əŬɘ ˊŮɟɘůůɧŰŮɟɞ ŬůŬűɏɠ əɟɘŰɐɟɘɞ
513
, ɞ 

ŰɟɑŰɞɠ ŮɝɞɛɞɘɩɜŮŰŬɘ ɛŮ ŰŬ ŭɘŬˊɟŬɔɛŬŰŮɡɧɛŮɜŬ ɛɏɟɖ, ɏɢɞɜŰŬɠ ɎɛŮůɖ ůɡɛɛŮŰɞɢɐ ůŰɘɠ 

ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ, Ůűɧůɞɜ ŭɖɛɘɞɨɟɔɖůŮ ŮɛˊɘůŰɞůɨɜɖ ůŰɞɜ ɏŰŮɟɞ ŭɘŬˊɟŬɔɛŬŰŮɡɧɛŮɜɞ 

əŬɘ ɞ ŰŮɚŮɡŰŬɑɞɠ ŮˊɏŭŮɘɝŮ ůɡɜŬəɧɚɞɡɗŬ ŮɛˊɘůŰɞůɨɜɖ ůŰɖ ůɡɛˊŮɟɘűɞɟɎ ɐ Űɞ 

ˊɟɧůɤˊɞ Űɞɡ ŰɟɑŰɞɡ
514
. ɇɞɨŰɞ ůɡɛɓŬɑɜŮɘ əŬŰɎ əŬɜɧɜŬ ç[é] Ŭɜ ŰŬ ɛɏɟɖ ŮˊŮɜŭɨůɞɡɜ 

ɘŭɘŬɑŰŮɟɖ ŮɛˊɘůŰɞůɨɜɖ ůŰɘɠ ˊɚɖɟɞűɞɟɑŮɠ Űɞɡ ŰɟɑŰɞɡ ɚɧɔɤ Űɖɠ (ŭŮůˊɧɕɞɡůŬɠ ɔɜɤůŰɘəɐɠ) 

ɗɏůɖɠ Űɞɡ
515
è ɐ ůŰɖɜ ŮɛˊŮɘɟɑŬ əŬɘ ŮˊŬɔɔŮɚɛŬŰɘəɐ Űɞɡ ŮɝŮɘŭɑəŮɡůɖ, ůŰɖɜ ˊɟɞůɤˊɘəɐ 

Űɞɡ ŬɝɘɞˊɘůŰɑŬ əŬɘ ůɞɓŬɟɧŰɖŰŬ əɚˊ
516
. ɆŮ əɎɗŮ ˊŮɟɑˊŰɤůɖ, ɗŬ ˊɟɏˊŮɘ ɞ  ɓŬɗɛɧɠ Űɖɠ 

ŬˊŬɘŰɞɨɛŮɜɖɠ ŮɛˊɘůŰɞůɨɜɖɠ əŬɘ ɖ ɏɜŰŬůɖ Űɖɠ ŭɘɎɣŮɡůɖɠ ŬɡŰɐɠ, ɜŬ ŮɑɜŬɘ ŰɏŰɞɘŬɠ 

əɚɑɛŬəŬɠ, ˊɞɡ ɜŬ ŭɘəŬɘɞɚɞɔɞɨɜ Űɖɜ ɚŮɘŰɞɡɟɔɘəɐ Ůɝɞɛɞɑɤůɖ Űɞɡ ŰɟɑŰɞɡ ɛŮ Űɞ 

ŭɘŬˊɟŬɔɛŬŰŮɡɧɛŮɜɞ ɛɏɟɞɠ əŬɘ Űɖɜ ˊɟɞůŰŬůɑŬ Űɞɡ ɛŮɚɚɞɜŰɘəɎ ůɡɛɓŬɚɚɧɛŮɜɞɡ ɏɜŬɜŰɘ 

Űɞɡ ŰɟɑŰɞɡ
517

.  

 

                                                
512 ɉŬɟŬəŰɖɟɘůŰɘəɎ ȿɘɎˊˊɖɠ, ȼ Ůɡɗɨɜɖ ŰɟɑŰɞɡ Ŭˊɧ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ, Ɂɞȸ 2003, ů. 429-430 çɃ ŰɟɑŰɞɠ 

ɛˊɞɟŮɑ ɜŬ ɗŮɤɟɖɗŮɑ "ɛɏɟɞɠ" əŬŰɎ Űɞ ůəɞˊɧ Űɞɡ Ɏɟɗɟɞɡ 197 ȷȾ, ɜŬ ɡˊɧəŮɘŰŬɘ ůŰɘɠ ɡˊɞɢɟŮɩůŮɘɠ 

əŬɚɧˊɘůŰɖɠ ůɡɛˊŮɟɘűɞɟɎɠ ůŰɞ ˊɟɞůɡɛɓŬŰɘəɧ ůŰɎŭɘɞ əŬɘ ɜŬ ŮɡɗɨɜŮŰŬɘ əŬŰô Ɏɟɗɟɞ 198 ȷȾ. Ʉɟɞɠ ŰɞɨŰɞ 

ŬˊŬɘŰŮɑŰŬɘ ɤůŰɧůɞ ɖ ɗɏůɖ əŬɘ ɞ ɟɧɚɞɠ Űɞɡ ůŰɖ ŭɘŬˊɟŬɔɛɎŰŮɡůɖ Űɖɠ ŬɚɚɧŰɟɘŬɠ ůɨɛɓŬůɖɠ ɜŬ ˊɟɞůɞɛɞɘɎɕŮɘ 

Ŭˊɧ Űɖɜ əɟɑůɘɛɖ Ŭɝɘɞɚɞɔɘəɐ ůəɞˊɘɎ ɛŮ ŬɡŰɐ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɡɧɛŮɜɤɜ ɛŮɟɩɜ. ȼ ŰŮɚɞɚɞɔɘəɐ ŮɟɛɖɜŮɑŬ 

ˊɟɏˊŮɘ ɜŬ ŬɜŬɕɖŰɐůŮɘ əɟɘŰɐɟɘŬ, ˊɞɡ ɛˊɞɟɞɨɜ ɜŬ ŮɜŰɎɝɞɡɜ Űɞɜ ŰɟɑŰɞ ůŮ ŬɡŰɧ Űɞ ˊɚɏɔɛŬ ɟɡɗɛɑůŮɤɜ, 

ŬɝɘɞɚɞɔɐůŮɤɜ, ůɡɛˊŮɟɘűɞɟɎɠ əŬɘ Ůɡɗɨɜɖɠ.è  
513 ɇɞ əɟɘŰɐɟɘɞ ŬɡŰɧ ɗŮɤɟŮɑ ŬˊɞűŬůɘůŰɘəɧŰŮɟɞ ɞ ȾɞɡɛɎɜŰɞɠ, ȺɟɛȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 70 (ˊɟɓɚ. 

ç[é] ɔŮɜɘəɧɜ əɟɘŰɐɟɘɞɜ ŭɘŬ Űɖɜ ŮɝŮɨɟŮůɘɜ Űɞɡ Ůɡɗɡɜɞɛɏɜɞɡ Ůə Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ ˊɟɞůɩˊɞɡ [é]è 
514 ȾɞɡɛɎɜŰɞɠ, ȺɟɛȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 70Ŀ ȾŬɛˊɑŰůɖɠ, ɄŮɟɑ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ, ů. 120 

Ůˊ.Ŀ ȾŬɟɎůɖɠ ůŮ ũŮɤɟɔɘɎŭɖ ï ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ2 Ɏɟɗɟ. 197-198 Ŭɟ. 21Ŀ ɇɞ əɟɘŰɐɟɘɞ ŬɡŰɧ ŮɝŮɘŭɘəŮɨŮɘ 
ˊŮɟŬɘŰɏɟɤ ɞ ȿɘɎˊˊɖɠ, ȼ Ůɡɗɨɜɖ ŰɟɑŰɞɡ Ŭˊɧ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ, Ɂɞȸ 2003, ů. 434 Ůˊ.Ŀ ȸɚ. Ůˊɑůɖɠ 

ȷɜŭɟɑŰůɞɠ Ɇˊ., ȼ ˊɟɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ Űɞɡ ŬůűŬɚɘůŰɘəɞɨ ˊɟɎəŰɞɟŬ ɤɠ ŰɟɑŰɞɡ, ů. 117-118Ŀ ȷˊɧ Űɖ 

ɜɞɛɞɚɞɔɑŬ ɓɚ. ɘŭɑɤɠ AɄ 12/2006 ɁɃɀɃɆ, ůɨɛűɤɜŬ ɛŮ Űɖɜ ɞˊɞɑŬ çȺˊɑ ˊŬɟŮɛɓɞɚɐɠ ŰɟɑŰɤɜ, Ŭɜ ŬɡŰɧɠ 

ɞ́ɡ ŭɘŮɜŮɟɔŮɑ Űɘɠ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ ɏɢŮɘ ˊɟɞůɤˊɘəɐ ɓŬůɘəɐ Ůˊɘɟɟɞɐ ůȭ ŬɡŰɏɠ, ˊɟɞəŬɚŮɑ ŭŮ əŬɘ ŬˊɞŭɏɢŮŰŬɘ 

Űɖɜ ŮɛˊɘůŰɞůɨɜɖ Űɞɡ Ɏɚɚɞɡ ɛɏɟɞɡɠ ůŰɞ ˊɟɧůɤˊɧ Űɞɡ, ɧˊɤɠ Ůˊɑ ɜɞɛɑɛɞɡ ŬɜŰɘˊɟɞůɩˊɞɡ Ŭɜɖɚɑəɞɡ, Űɞɡ 

ɞˊɞɑɞɡ ɖ ŬɜŰɘˊɟɞůɤˊŮɡŰɘəɐ ŮɝɞɡůɑŬ ˊɟɞɦˊɞɗɏŰŮɘ ɡˊɞŰŬɔɐ Űɞɡ ŬɜŰɘˊɟɞůɤˊŮɡɞɛɏɜɞɡ, ŰɧŰŮ ŭɖɛɘɞɡɟɔŮɑŰŬɘ 

Ůɡɗɨɜɖ ŬɡŰɞɨ ˊɞɡ ˊɟɎɔɛŬŰɘ ŭɘŮɜɐɟɔɖůŮ əɡɟɘŬɟɢɘəɎ Űɘɠ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ, ɧɢɘ ɛɧɜɞ ɛŮ ɓɎůɖ Űɘɠ ȷȾ 914 

Ůˊ., ŬɚɚɎ əŬɘ ɛŮ ɓɎůɖ Űɘɠ ȷȾ 197, 198 əŬɘ 330, ůŮ ůɡɜŭɡŬůɛɧ ɛŮ Űɘɠ ȷȾ 211 Ůˊ., 1589 əŬɘ 1603èĿ 

ɄɄɟȿŬɟ 630/1999, ȹȽȾɃũɅȷūȽȷ 2000. 85Ŀ Ⱥűȷɗ 6431/1993, ȷɟɢɁ 1993. 593Ŀ ɆɨɛűɤɜŬ ɛŮ Űɖɜ 

ɀɄɟɄŮɘɟ 1017/1988, ȺȺɛˊȹ 1989. 472=ȺɁŬɡŰȹ 1989. 166 çȺˊɑůɖɠ Ŭɜ əɎˊɞɘɞɠ əŬŰɎ Űɘɠ 

ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ ɔɘŬ Űɖ ůɨɜŬɣɖ ůɡɛɓɎůŮɤɠ ɢɟɖůɘɛɞˊɞɑɖůŮ ŰɟɑŰɞ ˊɟɧůɤˊɞ (ŬɜŰɘˊɟɧůɤˊɞ ɐ 

ˊɟɞůŰɖɗɏɜŰŬ), ŰɧŰŮ ŮɡɗɨɜŮŰŬɘ ɔɘŬ Űɞ ˊŰŬɑůɛŬ Űɞɡ əŬŰɎ Űɘɠ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ ůŬɜ ɜŬ ɐŰŬɜ ŭɘəɧ Űɞɡ 
ˊŰŬɑůɛŬ, ˊŬɟɎɚɚɖɚŬ ɧɛɤɠ ŮɡɗɨɜŮŰŬɘ əŬɘ ɞ ŬɜŰɘˊɟɧůɤˊɞɠ ɐ ɞ ˊɟɞůŰɖɗŮɑɠ ůŰɘɠ ˊŮɟɘˊŰɩůŮɘɠ, ŮɘŭɘəɧŰŮɟŬ, 

əŬŰɎ Űɘɠ ɞˊɞɑŮɠ ŮəŮɑɜɞɠ ˊɞɡ ŭɘŬˊɟŬɔɛŬŰŮɨŮŰŬɘ ɛŬɕɑ Űɞɡ Űɖɜ əŬŰɎɟŰɘůɖ Űɖɠ ůɡɛɓɎůŮɤɠ Űɞɜ ŮɛˊɘůŰŮɨŮŰŬɘ 

əŬɘ ŬˊɞɓɚɏˊŮɘ ůŰɞ ˊɟɧůɤˊɧ Űɞɡè 
515 ȿɘɎˊˊɖɠ, ȼ Ůɡɗɨɜɖ ŰɟɑŰɞɡ Ŭˊɧ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ, Ɂɞȸ 2003, ů. 435 
516 ũɘŬ ˊŮɟɘůůɧŰŮɟŬ ɓɚ. ȿɘɎˊˊɖɠ, ȼ Ůɡɗɨɜɖ ŰɟɑŰɞɡ Ŭˊɧ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ, Ɂɞȸ 2003, ů. 434-438 
517 ȿɘɎˊˊɖɠ, ȼ Ůɡɗɨɜɖ ŰɟɑŰɞɡ Ŭˊɧ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ, Ɂɞȸ 2003, ů. 435-436 
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113. ɇɞ ɜɏɞ Ɏɟɗɟɞ Ä311 ȽȽȽ ɔŮɟɛȷȾ (Rechtsgeschªftliche und 

rechtsgeschªftsªhnliche Schuldverhªltnisse) ˊɟɞɓɚɏˊŮɘ ɟɖŰɎ Űɖɜ Ůɡɗɨɜɖ ˊɟɞůɩˊɤɜ 

ˊɞɡ ŭŮɜ Ŭˊɞɓɚɏˊɞɡɜ ůŰɖɜ ůɡɛɓŬŰɘəɐ ŭɏůɛŮɡůɖ Ŭˊɧ Űɖɜ ɡˊɧ ŭɘŬˊɟŬɔɛɎŰŮɡůɖ 

ůɨɛɓŬůɖ (ŰɟɑŰŬ ˊɟɧůɤˊŬ)
518
. ɉɤɟɑɠ ɜŬ ŮɔəŬŰŬɚŮɑˊɞɜŰŬɘ ɚɞɘˊɎ, ŭɘŬˊɚŬůɗɏɜŰŬ Ŭˊɧ Űɖ 

ɗŮɤɟɑŬ, əɟɘŰɐɟɘŬ ŬɜŬɕɐŰɖůɖɠ Űɖɠ Ůɡɗɨɜɖɠ Űɞɡ ŰɟɑŰɞɡ, Űɞ əɟɘŰɐɟɘɞ Űɖɠ ŭɖɛɘɞɡɟɔɑŬɠ 

ɘŭɘŬɑŰŮɟɖɠ ŮɛˊɘůŰɞůɨɜɖɠ ŰɡˊɞˊɞɘŮɑŰŬɘ ɟɖŰɎ ůŰɞɜ ɘůɢɨɞɜŰŬ ɔŮɟɛȷȾ
519

. ȺɘŭɘəɧŰŮɟŬ, ɖ 

ɜɏŬ ɟɨɗɛɘůɖ ŮɝɞɛɞɘɩɜŮɘ ɚŮɘŰɞɡɟɔɘəɎ Űɖ ɗɏůɖ Űɤɜ ŰɟɑŰɤɜ ɛŮ ŮəŮɑɜɖ Űɤɜ ˊɟɎɔɛŬŰɘ 

ŭɘŬˊɟŬɔɛŬŰŮɡɧɛŮɜɤɜ, ɘŭɑɤɠ ůŰɖɜ ˊŮɟɑˊŰɤůɖ ɧˊɞɡ ɖ ɡˊɧ Űɞɡ ŰɟɑŰɞɡ ŭɖɛɘɞɡɟɔɖɗŮɑůŬ 

ŮɛˊɘůŰɞůɨɜɖ ŮˊɖɟŮɎɕŮɘ ɞɡůɘɤŭɩɠ, ŬˊɞűŬůɘůŰɘəɩɠ (ˊɟɓɚ. erheblich) Űɘɠ 

ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ ɐ Űɖɜ əŬŰɎɟŰɘůɖ Űɖɠ ůɨɛɓŬůɖɠ.  

 

ii . ɇɞ ɑŭɘɞ ɞɘəɞɜɞɛɘəɧ ůɡɛűɏɟɞɜ Űɞɡ ŰɟɑŰɞɡ ůŰɖɜ ŬɚɚɧŰɟɘŬ ůɨɛɓŬůɖ (eigenes 

wirtschaftliches Interesse) 

114. ɇŮɚɞɚɞɔɘəɩɠ ˊɟɞůŬɜŬŰɞɚɘůɛɏɜɞ ůŰɖɜ ůɡɜŬɚɚŬəŰɘəɐ ˊɟŬəŰɘəɐ əŬɘ ŬůűŬɚɏůŰŮɟɞ 

Ŭˊɧ Űɞ ůŮ ɔŮɜɘəɏɠ ɔɟŬɛɛɏɠ ŬɧɟɘůŰɞ əɟɘŰɐɟɘɞ Űɖɠ ŭɘɎɣŮɡůɖɠ Űɖɠ ŮɛˊɘůŰɞůɨɜɖɠ, 

ˊŬɟɑůŰŬŰŬɘ Űɞ əɟɘŰɐɟɘɞ Űɞɡ ɑŭɘɞɡ ɞɘəɞɜɞɛɘəɞɨ ůɡɛűɏɟɞɜŰɞɠ Űɞɡ ŰɟɑŰɞɡ ůŰɖɜ ůɨɜŬɣɖ 

əŬɘ ŮəŰɏɚŮůɖ Űɖɠ ŬɚɚɧŰɟɘŬɠ ůɨɛɓŬůɖɠ
520
. ɆɨɛűɤɜŬ ɛŮ Űɞ əɟɘŰɐɟɘɞ ŬɡŰɧ, ɞ ŰɟɑŰɞɠ 

ŰŬɡŰɑɕŮŰŬɘ ɛŮ ŰŬ ɛɏɟɖ Űɖɠ ŭɘŬˊɟŬɔɛɎŰŮɡůɖɠ, Ůűɧůɞɜ ɏɢŮɘ ɑŭɘɞ ɞɘəɞɜɞɛɘəɧ ůɡɛűɏɟɞɜ 

ůŰɖɜ ɡˊɧ ŭɘŬˊɟŬɔɛɎŰŮɡůɖ ůɨɛɓŬůɖ əŬɘ ŮɘŭɘəɧŰŮɟŬ ɎɛŮůɞ ůɡɛűɏɟɞɜ Ŭˊɧ Űɖ ůɨɜŬɣɖ 

ɐ ŮəŰɏɚŮůɖ Űɖɠ ůɨɛɓŬůɖɠ ŬɡŰɐɠ, ɡˊɧ Űɖɜ ɏɜɜɞɘŬ ɧŰɘ ŬɜŰɘɛŮŰɤˊɑɕŮɘ Űɖɜ ŬɚɚɧŰɟɘŬ 

ůɨɛɓŬůɖ ɤɠ ɑŭɘŬ ɚɧɔɤ Űɞɡ ŮˊɘŭɘɤəɧɛŮɜɞɡ Ŭˊɧ ŬɡŰɐ ɞűɏɚɞɡɠ
521
. ɆŰɖɜ ˊŮɟɑˊŰɤůɖ 

ŬɡŰɐ, ɞ ŰɟɑŰɞɠ çŮɑɜŬɘ Ŭˊɧ ɞɘəɞɜɞɛɘəɐ ůəɞˊɘɎ əŬɘ ɞ ɑŭɘɞɠ ůɡɛɓŬɚɚɧɛŮɜɞ ɛɏɟɞɠ
522
è. ɋɠ 

ɢŬɟŬəŰɖɟɘůŰɘəɏɠ ˊŮɟɘˊŰɩůŮɘɠ ɑŭɘɞɡ ɞɘəɞɜɞɛɘəɞɨ ůɡɛűɏɟɞɜŰɞɠ Űɞɡ ŰɟɑŰɞɡ ůŰɖɜ 

ŬɚɚɧŰɟɘŬ ůɨɛɓŬůɖ, ɜɞɞɨɜŰŬɘ ɘŭɑɤɠ ɖ Űɡɢɧɜ ŮɝɎɟŰɖůɖ Űɖɠ Ŭɛɞɘɓɐɠ Űɞɡ ɐ ɖ 

ŭɘŬɛɧɟűɤůɖ Űɞɡ ˊŮɟɘŮɢɞɛɏɜɞɡ ŬɡŰɐɠ Ŭˊɧ Űɖ ůɨɜŬɣɖ Űɖɠ ˊŬɟŬˊɎɜɤ ůɨɛɓŬůɖɠ, 

əŬɗɩɠ əŬɘ ɖ Ŭˊɞəɧɛɘůɖ ɞɘəɞɜɞɛɘəɞɨ ɞűɏɚɞɡɠ Ŭˊɧ ŬɡŰɐ
523
. ɇɡɢɧɜ ɏɛɛŮůɞ Ŭˊɚɩɠ 

ɞɘəɞɜɞɛɘəɧ ůɡɛűɏɟɞɜ, ɧˊɤɠ ˊɢ. ɖ ɚɐɣɖ Ŭɛɞɘɓɐɠ ɔɘŬ Űɖ ůɢŮŰɘəɐ ŮɟɔŬůɑŬ Ůə ɛɏɟɞɡɠ 

Űɞɡ ŰɟɑŰɞɡ, ŭŮɜ űŬɑɜŮŰŬɘ ɜŬ ŬɟəŮɑ ɔɘŬ Űɖɜ Ůɝɞɛɞɑɤůɖ Űɞɡ ˊɟɞůɩˊɞɡ Űɞɡ ŰɟɑŰɞɡ ɛŮ ŰŬ 

ŭɘŬˊɟŬɔɛŬŰŮɡɧɛŮɜŬ ɛɏɟɖ. ȷˊŬɘŰŮɑŰŬɘ, ŬɜŰɑɗŮŰŬ, ç[é] ɖ ɞɘəɞɜɞɛɘəɐ ŮˊŬűɐ Űɞɡ ɛŮ Űɖɜ 

                                                
518 Ä311 ȽȽȽ ɔŮɟɛȷȾ, ůɨɛűɤɜŬ ɛŮ Űɖɜ ɞˊɞɑŬ çEin Schuldverhªltnis mit Pflichten nach Ä 241 Abs. 2 

kann auch zu Personen entstehen, die nicht selbst Vertragspartei werden sollen. Ein solches 

Schuldverhªltnis entsteht insbesondere, wenn der Dritte in besonderem MaÇe Vertrauen f¿r sich in 

Anspruch nimmt und dadurch die Vertragsverhandlungen oder den Vertragsschluss erheblich 

beeinflusst.è 
519 ȾɞɟɜɖɚɎəɖɠ ȯɔɔ., ȼ əŬəɧˊɘůŰɖ ůɡɛˊŮɟɘűɞɟɎ ɤɠ ˊɟɞɦˊɧɗŮůɖ Űɖɠ Ůɡɗɨɜɖɠ Ŭˊɧ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ, 

ȷɟɛ 2003, ů. 481 əŮɑɛŮɜɞ əŬɘ Űɖɜ ŮəŮɑ ůɖɛ. 67 ɧˊɞɡ əŬɘ ˊŬɟŬˊɞɛˊɏɠ ůŰɖ ɔŮɟɛŬɜɘəɐ ɓɘɓɚɘɞɔɟŬűɑŬ 
520 ȸɚ. ůɢŮŰ. ȾɞɡɛɎɜŰɞɠ, ȺɟɛȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 70Ŀ ȾŬɟɎůɖɠ ůŮ ũŮɤɟɔɘɎŭɖ ï ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ2 

Ɏɟɗɟ. 197-198 Ŭɟ. 21Ŀ ȺɔɔɨŰŮɟŬ ȿɘɎˊˊɖɠ, ȼ Ůɡɗɨɜɖ ŰɟɑŰɞɡ Ŭˊɧ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ, Ɂɞȸ 2003, ů. 430-

434Ŀ ȷɜŭɟɑŰůɞɠ Ɇˊ., ȼ ˊɟɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ Űɞɡ ŬůűŬɚɘůŰɘəɞɨ ˊɟɎəŰɞɟŬ ɤɠ ŰɟɑŰɞɡ, ů. 118 
521 ȿɘɎˊˊɖɠ, ȼ Ůɡɗɨɜɖ ŰɟɑŰɞɡ Ŭˊɧ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ, Ɂɞȸ 2003, ů. 431 
522 ȿɘɎˊˊɖɠ, ȼ Ůɡɗɨɜɖ ŰɟɑŰɞɡ Ŭˊɧ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ, Ɂɞȸ 2003, ů. 431 ȽĿ ɆŮ əɎɗŮ ˊŮɟɑˊŰɤůɖ çɖ 

ɨˊŬɟɝɖ ɑŭɘɞɡ ɞɘəɞɜɞɛɘəɞɨ ůɡɛűɏɟɞɜŰɞɠ ŭɖɛɘɞɡɟɔŮɑ ɏɜŬɜ ɘŭɘŬɑŰŮɟɞ ŭŮůɛɧ ɛŮŰŬɝɨ Űɞɡ ŰɟɑŰɞɡ əŬɘ Űɖɠ ɡˊɧ 

ŭɘŬˊɟŬɔɛɎŰŮɡůɖ ůɨɛɓŬůɖɠ [...]è ɓɚ. ůɢŮŰ. ȷɜŭɟɑŰůɞɠ Ɇˊ., ȼ ˊɟɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ Űɞɡ ŬůűŬɚɘůŰɘəɞɨ 

ˊɟɎəŰɞɟŬ ɤɠ ŰɟɑŰɞɡ, ů. 118 
523 ȿɘɎˊˊɖɠ, ȼ Ůɡɗɨɜɖ ŰɟɑŰɞɡ Ŭˊɧ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ, Ɂɞȸ 2003, ů. 430-431 
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ɡˊɧ ŭɘŬˊɟŬɔɛɎŰŮɡůɖ ůɨɛɓŬůɖ ɜŬ ŮɑɜŬɘ ůɡɔəɟɑůɘɛɖ ɛŮ ŬɡŰɐɜ Űɤɜ ɡˊɞɣɖűɑɤɜ 

ůɡɛɓŬɚɚɞɛɏɜɤɜ
524
è. 

 

115. ȷɜŬűɞɟɘəɎ ɛŮ Űɖ ůɢɏůɖ Űɤɜ ˊŬɟŬˊɎɜɤ əɟɘŰɖɟɑɤɜ ɛŮŰŬɝɨ Űɞɡɠ əŬɘ ŮɘŭɘəɧŰŮɟŬ 

ɤɠ ˊɟɞɠ Űɖɜ ůɤɟŮɡŰɘəɐ ɐ ŬˊɞəɚŮɘůŰɘəɐ Ŭɝɘɞˊɞɑɖůɐ Űɞɡɠ, ɔɑɜŮŰŬɘ ŭŮəŰɧ ɧŰɘ ɛɞɚɞɜɧŰɘ 

ŬɡŰɎ ŮɑɜŬɘ ŬɡŰɞŰŮɚɐ əŬɘ ŬɜŮɝɎɟŰɖŰŬ ɛŮŰŬɝɨ Űɞɡɠ, ŮɜŭɏɢŮŰŬɘ ɜŬ ůɡɜŰɟɏɢɞɡɜ 

ůɤɟŮɡŰɘəɎ
525

.   

 

ɔ) ȼ ŬˊɞəɚŮɘůŰɘəɐ ɐ ˊŬɟɎɚɚɖɚɖ Ůɡɗɨɜɖ Űɞɡ ŰɟɑŰɞɡ ï ɞɘ ůɢŮŰɘəɏɠ ŭɘŬəɟɑůŮɘɠ 

116. ɋɠ ˊɟɞɠ Űɖɜ ˊŬɟɎɚɚɖɚɖ ɐ ŬˊɞəɚŮɘůŰɘəɐ Ůɡɗɨɜɖ Űɞɡ ŰɟɑŰɞɡ əŬɘ Űɞɡ ɛɏɟɞɡɠ ˊɞɡ 

ɗŬ ŭŮůɛŮɨŮŰŬɘ Ŭˊɧ Űɞ ˊŮɟɘŮɢɧɛŮɜɞ Űɖɠ ůɨɛɓŬůɖɠ, ɖ əɟŬŰɞɨůŬ ůŰɖ ɗŮɤɟɑŬ Ɏˊɞɣɖ 

ˊɟɞɓŬɑɜŮɘ ůŰɘɠ ŬəɧɚɞɡɗŮɠ ŭɘŬəɟɑůŮɘɠ
526

: 

 

i. ȷˊɞəɚŮɘůŰɘəɐ Ůɡɗɨɜɖ Űɞɡ ŰɟɑŰɞɡ 

117. ɆŰɖɜ ˊŮɟɑˊŰɤůɖ ŬɡŰɐ, ɞ ŰɟɑŰɞɠ ůɡɛɛŮŰɏɢŮɘ ɎɛŮůŬ ůŰɘɠ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ, ɡˊɧ 

Űɖɜ ɏɜɜɞɘŬ ɧŰɘ ɖ ɗɏůɖ Űɞɡ ŮɝɞɛɞɘɩɜŮŰŬɘ ɚŮɘŰɞɡɟɔɘəɎ ɛŮ Űɖ ɗɏůɖ Űɤɜ ˊɟɎɔɛŬŰɘ 

ŭɘŬˊɟŬɔɛŬŰŮɡɧɛŮɜɤɜ ɛŮɟɩɜ. ȺɘŭɘəɧŰŮɟŬ, ɞ ŰɟɑŰɞɠ ůɡɜŭɏŮŰŬɘ ɞɘəɞɜɞɛɘəɎ ɛŮ Űɞ 

ŬɜŰɘəŮɑɛŮɜɞ Űɖɠ ŬɚɚɧŰɟɘŬɠ ůɨɛɓŬůɖɠ ɐ ŭɖɛɘɞɡɟɔŮɑ ůŰɞ ɏŰŮɟɞ ŭɘŬˊɟŬɔɛŬŰŮɡɧɛŮɜɞ 

ɛɏɟɞɠ ŮɛˊɘůŰɞůɨɜɖ ɤɠ ˊɟɞɠ Űɖɜ əŬŰɎɟŰɘůɖ əŬɘ Űɞ ˊŮɟɘŮɢɧɛŮɜɞ Űɖɠ ɡˊɧ 

ŭɘŬˊɟŬɔɛɎŰŮɡůɖ ůɨɛɓŬůɖɠ, ŮɛűŬɜɘɕɧɛŮɜɞɠ çɤɠ ɞ ɛɧɜɞɠ ˊɟɎɔɛŬŰɘ əŬɘ ŰŮɚɘəɩɠ 

ŬˊɞűŬůɑɕɤɜ
527
è. ɇɞɨŰɞ əŬŰɎ əŬɜɧɜŬ ůɡɛɓŬɑɜŮɘ, ɞůɎəɘɠ ɞ ŰɟɑŰɞɠ ŮɜŮɟɔŮɑ ɤɠ ɜɧɛɘɛɞɠ 

ŬɜŰɘˊɟɧůɤˊɞɠ Űɞɡ ŬɜŰɘˊɟɞůɤˊŮɡɞɛɏɜɞɡ, ŬɜŮɝɎɟŰɖŰŬ Ŭˊɧ Űɖɜ Űɡɢɧɜ ɤűɏɚŮɘŬ Űɞɡ 

ŰŮɚŮɡŰŬɑɞɡ Ŭˊɧ Űɖɜ əŬŰɎɟŰɘůɖ Űɖɠ ůɨɛɓŬůɖɠ
528

.    

 

ii. ȷˊɞəɚŮɘůŰɘəɐ Ůɡɗɨɜɖ Űɞɡ ŭɘŬˊɟŬɔɛŬŰŮɡɧɛŮɜɞɡ ɛɏɟɞɡɠ 

118. Ⱥűɧůɞɜ Űɞ ɞɘəɞɜɞɛɘəɧ ůɡɛűɏɟɞɜ Ŭˊɧ Űɖ ůɨɜŬɣɖ Űɖɠ ůɨɛɓŬůɖɠ əŬɘ ɖ 

ŭɖɛɘɞɡɟɔɖɗŮɑůŬ ůŰɞɜ ɏŰŮɟɞ ŭɘŬˊɟŬɔɛŬŰŮɡɧɛŮɜɞ ŮɛˊɘůŰɞůɨɜɖ ůɡɛˊɑˊŰɞɡɜ ůŰɞ 

ˊɟɧůɤˊɞ Űɞɡ ɛɏɟɞɡɠ ˊɞɡ ŭɘŬˊɟŬɔɛŬŰŮɨŮŰŬɘ, Ůɡɗɨɜɖ ɡˊɏɢŮɘ ŬˊɞəɚŮɘůŰɘəɎ Űɞ 

ŰŮɚŮɡŰŬɑɞ. ɆŰɖɜ ˊŮɟɑˊŰɤůɖ ŬɡŰɐ ɞ ŰɟɑŰɞɠ ŮɛűŬɜɑɕŮŰŬɘ çɤɠ Ŭˊɚɞɨɠ ɛŮůɞɚŬɓɖŰɐɠ
529
è, ɖ 

ŭŮ ŰŮɚɘəɐ ŬˊɧűŬůɖ ŬɜŬűɞɟɘəɎ ɛŮ Űɖ ůɨɜŬɣɖ ɐ ɛɖ Űɖɠ ůɨɛɓŬůɖɠ ŬɜɐəŮɘ 

ŬˊɞəɚŮɘůŰɘəɎ ůŰɞ ˊɟɎɔɛŬŰɘ ŭɘŬˊɟŬɔɛŬŰŮɡɧɛŮɜɞ ɛɏɟɞɠ. ɇɞɨŰɞ əŬŰɎ əŬɜɧɜŬ 

ůɡɛɓŬɑɜŮɘ, ɧŰŬɜ ɛŮŰŬɝɨ Űɞɡ ɛɏɟɞɡɠ Űɖɠ ŭɘŬˊɟŬɔɛɎŰŮɡůɖɠ əŬɘ Űɞɡ 

ŭɘŬˊɟŬɔɛŬŰŮɡɧɛŮɜɞɡ ŰɟɑŰɞɡ ɡűɑůŰŬŰŬɘ ůɢɏůɖ Ŭˊɚɐɠ ˊɚɖɟŮɝɞɡůɘɧŰɖŰŬɠ ɐ Ůűɧůɞɜ ɞ 

ŰɟɑŰɞɠ ŮɜŰɎůůŮŰŬɘ ůŮ ɡˊŮɟəŮɑɛŮɜɖ ɞɛɎŭŬ (ˊɢ. ɜɞɛɘəɧ ˊɟɧůɤˊɞ), Űɖɠ ɞˊɞɑŬɠ ŮɜŮɟɔŮɑ 

                                                
524 ȿɘɎˊˊɖɠ, ȼ Ůɡɗɨɜɖ ŰɟɑŰɞɡ Ŭˊɧ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ, Ɂɞȸ 2003, ů. 430 ȽȽĿ ȷɜŭɟɑŰůɞɠ Ɇˊ., ȼ 

ˊɟɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ Űɞɡ ŬůűŬɚɘůŰɘəɞɨ ˊɟɎəŰɞɟŬ ɤɠ ŰɟɑŰɞɡ, ů. 124, ɧˊɞɡ əŬɘ ůɢŮŰɘəɏɠ ˊŬɟŬˊɞɛˊɏɠ 

ůŰɖ ɔŮɟɛŬɜɘəɐ ɜɞɛɞɚɞɔɑŬ 
525 ȿɘɎˊˊɖɠ, ȼ Ůɡɗɨɜɖ ŰɟɑŰɞɡ Ŭˊɧ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ, Ɂɞȸ 2003, ů. 439Ŀ ȾŬɟɎůɖɠ ůŮ ũŮɤɟɔɘɎŭɖ ï 
ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ2 Ɏɟɗɟ. 197-198 Ŭɟ. 21 
526 ũɘŬ ŰŬ ŮˊɧɛŮɜŬ ɓɚ. ȾɞɡɛɎɜŰɞɠ, ȺɟɛȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 72Ŀ ȾŬɛˊɑŰůɖɠ, ɄŮɟɑ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ 

Ůɡɗɨɜɖɠ, ů. 121-123Ŀ ȸŬɗɟŬəɞəɞɑɚɖɠ, Ɏɟɗɟ. 198 Ŭɟ. 10 
527 ȾɞɡɛɎɜŰɞɠ, ȺɟɛȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 72 
528 ȾɞɡɛɎɜŰɞɠ, ȺɟɛȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 72Ŀ ȾŬɛˊɑŰůɖɠ, ɄŮɟɑ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ, ů. 122 
529 ȾɞɡɛɎɜŰɞɠ, ȺɟɛȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 73 
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ɤɠ Ŭˊɚɧ ɧɟɔŬɜɞ
530
. Ⱥŭɩ ɖ ɗɏůɖ Űɞɡ ŰɟɑŰɞɡ ŭŮɜ ˊŬɟɞɡůɘɎɕŮɘ Ŭɝɘɞɚɞɔɘəɐ ɞɛɞɘɧŰɖŰŬ ɛŮ 

Űɖ ɗɏůɖ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɡɧɛŮɜɤɜ ɛŮɟɩɜ, ɔŮɔɞɜɧɠ ˊɞɡ ůɡɜŮˊɎɔŮŰŬɘ Űɖɜ ŬŭɡɜŬɛɑŬ 

ɑŭɟɡůɖɠ Űɖɠ ůɢŮŰɘəɐɠ Ůɡɗɨɜɖɠ əŬɘ ɤɠ ˊɟɞɠ ŬɡŰɧɜ.  

 

iii. ɄŬɟɎɚɚɖɚɖ Ůɡɗɨɜɖ Űɞɡ ŰɟɑŰɞɡ əŬɘ Űɞɡ ŭɘŬˊɟŬɔɛŬŰŮɡɧɛŮɜɞɡ ɛɏɟɞɡɠ 

119. ɆŰɖɜ ɡˊɧ əɟɑůɖ ˊŮɟɑˊŰɤůɖ, Űɧůɞ ɞ ŰɟɑŰɞɠ ɧůɞ əŬɘ ɞ ŭɘŬˊɟŬɔɛŬŰŮɡɧɛŮɜɞɠ 

ŮɝɞɛɞɘɩɜɞɜŰŬɘ ɚŮɘŰɞɡɟɔɘəɎ ɤɠ ŭɘŬˊɟŬɔɛŬŰŮɡɧɛŮɜŬ ɛɏɟɖ. ɇɞɨŰɞ ůɡɛɓŬɑɜŮɘ ŮɑŰŮ 

ŮˊŮɘŭɐ ŬɛűɧŰŮɟɞɘ űɏɟɞɡɜ ɑŭɘɞ ɞɘəɞɜɞɛɘəɧ ůɡɛűɏɟɞɜ ůŰɖɜ əŬŰɎɟŰɘůɖ Űɖɠ ůɨɛɓŬůɖɠ 

(əɞɘɜɧ ůɡɛűɏɟɞɜ) ɐ ˊɟɞəŬɚɞɨɜ ɛŮ Űɘɠ ŮɜɏɟɔŮɘɏɠ Űɞɡɠ Űɖɜ Ůɨɚɞɔɖ ŮɛˊɘůŰɞůɨɜɖ Űɞɡ 

ɏŰŮɟɞɡ ŭɘŬˊɟŬɔɛŬŰŮɡɧɛŮɜɞɡ (əɞɘɜɐ ˊɟɧəɚɖůɖ ŮɛˊɘůŰɞůɨɜɖɠ)
531

 ŮɑŰŮ ŭɘɧŰɘ ɖ Ŭɟɢɘəɩɠ 

ˊɟɞəɚɖɗŮɑůŬ Ůə ɛɏɟɞɡɠ Ůɜɧɠ Ŭˊɧ ŰŬ ˊŬɟŬˊɎɜɤ ˊɟɧůɤˊŬ ŮɛˊɘůŰɞůɨɜɖ, ɛŮŰŬŰɑɗŮŰŬɘ 

Ůɜ ůɡɜŮɢŮɑŬ ůŰɞ Ɏɚɚɞ (ɛŮŰɎɗŮůɖ ŮɛˊɘůŰɞůɨɜɖɠ)
532
, ɤɠ ˊɢ. ůɡɛɓŬɑɜŮɘ ɧŰŬɜ ɞ 

ŭɘŬˊɟŬɔɛŬŰŮɡɧɛŮɜɞɠ (ɚɢ. ŭɘəɖɔɧɟɞɠ), ŭɘŬɓŮɓŬɘɩɜŮɘ Űɞɜ ɛɏɚɚɞɜŰŬ ŬɜŰɘůɡɛɓŬɚɚɧɛŮɜɧ 

Űɞɡ ɧŰɘ ɞ ŰɟɑŰɞɠ (ɚɢ. ɞɘəɞɜɞɛɘəɧɠ ůɨɛɓɞɡɚɞɠ) ŭɘŬɗɏŰŮɘ ŭŮůˊɧɕɞɡůŬ ɔɜɤůŰɘəɐ ɗɏůɖ, 

ŮɛˊŮɘɟɑŬ, ˊɟɞůɤˊɘəɐ ŬɝɘɞˊɘůŰɑŬ əɚˊ.  

 

ŭ) ȼ ɗŮɛŮɚɑɤůɖ Űɖɠ Ůɡɗɨɜɖɠ ï ȷȾ 334 əŬɘ ȷȾ 922 

120. ȷɛűɘůɓɐŰɖůɖ ɏɢŮɘ ůɢŮŰɘəɩɠ ˊɟɞəŬɚɏůŮɘ ɖ ɜɞɛɘəɐ ɓɎůɖ Ůˊɑ Űɖɠ ɞˊɞɑŬɠ ɗŬ 

ŬɜŬɕɖŰɖɗŮɑ ɖ Ůɡɗɨɜɖ Űɤɜ ŰɟɑŰɤɜ ˊɟɞůɩˊɤɜ. ɀɞɚɞɜɧŰɘ ɏɢŮɘ ůɢŮŰɘəɩɠ ɡˊɞůŰɖɟɘɢɗŮɑ 

Űɧůɞ ɖ ŮűŬɟɛɞɔɐ Űɖɠ ȷȾ 334
533

 ɧůɞ əŬɘ ɖ ŮűŬɟɛɞɔɐ Űɖɠ ȷȾ 922
534
, ɖ Ůɜ ɚɧɔɤ 

ˊɟɞɓɚɖɛŬŰɘəɐ ŭŮɜ ˊŬɟɞɡůɘɎɕŮɘ ůŰɞ ˊɚŬɑůɘɞ Űɞɡ Ůɚɚɖɜɘəɞɨ ŭɘəŬɑɞɡ Űɖ ůɖɛŬůɑŬ ˊɞɡ 

Űɖɠ ŬˊɞŭɑŭŮŰŬɘ ůŰɞ ɔŮɟɛŬɜɘəɧ ŭɑəŬɘɞ
535
. ɇɞɨŰɞ əŬɗɧůɞɜ ɖ ȷȾ 922 ŭŮɜ ˊɟɞɓɚɏˊŮɘ 

ŭɡɜŬŰɧŰɖŰŬ ŬˊŬɚɚŬɔɐɠ Űɞɡ əɡɟɑɞɡ Űɖɠ ɡˊɧɗŮůɖɠ ɚɧɔɤ ɏɚɚŮɘɣɖɠ ɡˊŬɘŰɘɧŰɖŰŬɠ 

(Exkulpation), ɤɠ ɖ Ä831 Ůŭ. ɓô Űɞɡ ɔŮɟɛȷȾ
536

. ȷɜŰɑɗŮŰŬ, ˊŬɟô ɖɛɑɜ ɖ ŭɘŬűɞɟɎ 

ŮɜŰɞˊɑɕŮŰŬɘ ůŰɖɜ ŬˊŬɑŰɖůɖ Ůə ɛɏɟɞɡɠ Űɖɠ ɜɞɛɞɚɞɔɑŬɠ ɔɘŬ ɨˊŬɟɝɖ ɞɟɘůɛɏɜɞɡ ɓŬɗɛɞɨ 

ŮɝɎɟŰɖůɖɠ ŬɜŬűɞɟɘəɎ ɛŮ Űɖɜ ŮűŬɟɛɞɔɐ Űɖɠ ȷȾ 922
537

. 

 

                                                
530 ȾɞɡɛɎɜŰɞɠ, ȺɟɛȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 72Ŀ ȾŬɛˊɑŰůɖɠ, ɄŮɟɑ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ, ů. 122Ŀ 

ȷˊɧ Űɖ ɜɞɛɞɚɞɔɑŬ ɓɚ. ůɢŮŰ. ȺűŪŮůů 1136/1990 ȷɟɛ 44. 941Ŀ ȷɄ 969/1977 Ɂɞȸ 26. 895 
531 ȾɞɡɛɎɜŰɞɠ, ȺɟɛȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 74Ŀ ȾŬɛˊɑŰůɖɠ, ɄŮɟɑ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ, ů. 122 
532

 ȾɞɡɛɎɜŰɞɠ, ȺɟɛȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 74Ŀ ȾŬɛˊɑŰůɖɠ, ɄŮɟɑ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ, ů. 122 
533 ɀˊŬɚɐɠ, Ä87, ů. 240 çȺɎɜ ŭɘŬ Űɘɠ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ ŮɢɟɖůɘɛɞˊɞɑɖůŮ Űɘɠ Ɏɚɚɞ ˊɟɧůɤˊɞɜ (ˊɢ. 

ŬɜŰɘˊɟɧůɤˊɞɜ ɐ Ɏɚɚɞɜ ˊɟɞůŰɖɗɏɜŰŬ) ɞ ŬɜŰɘˊɟɞůɤˊŮɡɧɛŮɜɞɠ ŮɡɗɨɜŮŰŬɘ ŭɘŬ Űɞ ˊŮɟɑ ŰŬɠ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ 

ˊŰŬɑůɛŬ Űɞɡ ŬɜŰɘˊɟɞůɩˊɞɡ, ɤɠ ŮɡɗɨɜŮŰŬɘ Űɘɠ ŭɘô ɑŭɘɞɜ ŬɡŰɞɨ ˊŰŬɑůɛŬ (330, 334 Ä1)èĿ ɀɘɢŬɖɚɑŭɖɠ-

ɁɞɡɎɟɞɠ, ȺɟɛȷȾ Ɏɟɗɟɞ 334 Ŭɟ. 12Ŀ ȾŬɟɎůɖɠ ůŮ ũŮɤɟɔɘɎŭɖ ï ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ2 Ɏɟɗɟ. 197-198 Ŭɟ. 5Ŀ 

ɞ ɑŭɘɞɠ, ȺɔɢŮɘɟɑŭɘɞ, ů. 67Ŀ ɞ ɑŭɘɞɠ, ȼ ˊɟɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ əŬŰô ȷȾ 197 ï 198, ɉɟȽȹ 2005, ů. 773-

774Ŀ ɄŬˊŬůŰŮɟɑɞɡ ȹ./ȾɚŬɓŬɜɑŭɞɡ ȹ., Ä27, ů. 165 
534 ȾɞɡɛɎɜŰɞɠ, ȺɟɛȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 71Ŀ ȾŬɛˊɑŰůɖɠ, ɄŮɟɑ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ, ů. 114-

115, ɛɞɚɞɜɧŰɘ ŭɏɢŮŰŬɘ ŬɜɎɚɞɔɖ ŮűŬɟɛɞɔɐ Űɧůɞ Űɖɠ ȷȾ 334 ɧůɞ əŬɘ Űɖɠ ȷȾ 922, Ůɜ ůɡɜŮɢŮɑŬ 

ˊŬɟŬŰɖɟŮɑ ɧŰɘ ç[...] ˊɟɏˊŮɘ ɖ ˊɟɧůŰɖůɘɠ ɜŬ ɜɞɖɗɐ ɡˊɧ Űɖɜ ɏɜɜɞɘŬɜ Űɖɜ ɞˊɞɑŬɜ ɏɢŮɘ Ůɘɠ Űɞ Ɏɟɗɟɞɜ 922 əŬɘ 

ɧɢɘ ɡˊɧ Űɖɜ ŮɡɟɡŰɏɟŬɜ ɏɜɜɞɘŬɜ ɞɡ Ɏɟɗɟɞɡ 334èĿ ɀˊɧůŭŬɠ, ȼ Ůɡɗɨɜɖ Ůə Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ, ȷɟɢɁ 
1968, ů. 342-343Ŀ ȾŬɟɎůɖɠ ůŮ ũŮɤɟɔɘɎŭɖ ï ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 10Ŀ ũŮɤɟɔɘɎŭɖɠ, Ä34, 

ů. 507 Ŭɟ. 9Ŀ ɞ ɑŭɘɞɠ, Ⱥɜɞɢɘəɧ ŭɑəŬɘɞ, Ⱥɘŭɘəɧ ɛɏɟɞɠ, ɇɧɛ. Ƚ, Ä38, ů. 509 Ŭɟ. 68 əŬɘ Ä39, ů. 532-533 Ŭɟ. 

34-35 ůɖɛ. 45, ɧˊɞɡ əŬɘ ŬɜŬűɞɟɎ Űɤɜ ůɢŮŰɘəɩɜ ŬˊɧɣŮɤɜ. 
535 ȸɚ. ůɢŮŰ. ȾɞɡɛɎɜŰɞɠ, ȺɟɛȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 71 
536 ȾɞɡɛɎɜŰɞɠ, ȺɟɛȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 71Ŀ ȾŬɛˊɑŰůɖɠ, ɄŮɟɑ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ, ů. 113 
537 ȸɚ. ůɢŮŰɘəɎ ˊŬɟŬˊɎɜɤ Ŭɟ. 59 
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121. ɀŮɟɑŭŬ Űɖɠ ɜɞɛɞɚɞɔɑŬɠ
538

, ŬəɞɚɞɡɗɩɜŰŬɠ Űɘɠ ůɢŮŰɘəɏɠ ŬɜŬˊŰɨɝŮɘɠ Űɤɜ 

ȾɞɡɛɎɜŰɞɡ, ȾŬɛˊɑŰůɖ əŬɘ ȾŬɟɎůɖ,  ɡɘɞɗŮŰŮɑ Űɖɜ Ɏˊɞɣɖ ɧŰɘ ŮűŬɟɛɞůŰɏŬ ŰɡɔɢɎɜŮɘ ɖ 

ȷȾ 922, ůŰɖɟɑɕɞɡůŬ Űɖɜ Ůˊɘɚɞɔɐ ŬɡŰɐ ůŰɞɜ ŮɝɤůɡɛɓŬŰɘəɧ ɢŬɟŬəŰɐɟŬ Űɖɠ 

ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ. ȾŬŰɎ Űɖɜ Ůŭɩ ˊɟɞəɟɘɜɧɛŮɜɖ ɗɏůɖ, ɞɟɗɧŰŮɟɖ ŭɞɔɛŬŰɘəɎ 

ŰɡɔɢɎɜŮɘ ɖ ŮűŬɟɛɞɔɐ Űɖɠ ŭɘɎŰŬɝɖɠ Űɞɡ Ɏɟɗɟɞɡ 334 ȷȾ
539
, ˊŬɟɎ Űɞ ůŰŮɜɧ ˊŮŭɑɞ 

ŮűŬɟɛɞɔɐɠ Űɖɠ (ˊɟɓɚ. ç[é] ɔɘŬ ɜŬ ŮəˊɚɖɟɩůŮɘ Űɖɜ ˊŬɟɞɢɐ [é]è), əŬɗɧůɞɜ ůɡɜɎŭŮɘ 

ɛŮ Űɖɜ çɞɘɞɜŮɑ ůɡɛɓŬŰɘəɐ ůɢɏůɖ ŮɛˊɘůŰɞůɨɜɖɠè, ɖ ɞˊɞɑŬ ŭɖɛɘɞɡɟɔŮɑŰŬɘ ɛŮŰŬɝɨ Űɤɜ 

ɛŮɟɩɜ əŬŰɎ Űɖ ŭɘɎɟəŮɘŬ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ. ɀɞɚɞɜɧŰɘ ɖ ŮűŬɟɛɞɔɐ Űɖɠ ȷȾ 334 

ŬɝɘɩɜŮɘ əŬŰɎ Űɖɜ ɔɟŬɛɛŬŰɘəɐ ŰɞɡɚɎɢɘůŰɞɜ ŭɘŬŰɨˊɤůɖ Űɖɠ ŭɘɎŰŬɝɖɠ Űɖɜ ɨˊŬɟɝɖ 

ˊɟɞɦűɘůŰɎɛŮɜɖɠ Ůɜɞɢɐɠ ɛŮŰŬɝɨ Űɤɜ ɛŮɟɩɜ əŬɘ Ůəˊɚɐɟɤůɖ çˊŬɟɞɢɐɠè, ŬɛűɧŰŮɟŮɠ ɞɘ 

ˊŬɟŬˊɎɜɤ ŭɨɞ ŮˊɘűɡɚɎɝŮɘɠ ŭŮɜ űŬɑɜŮŰŬɘ ɜŬ ŬˊɞəɚŮɑɞɡɜ Űɖɜ ŮűŬɟɛɞɔɐ ŬɡŰɐɠ ůŰɖ 

ůɡɔəŮəɟɘɛɏɜɖ ˊŮɟɑˊŰɤůɖ: ŮɘŭɘəɧŰŮɟŬ, ɤɠ ˊɟɞɠ Űɖɜ ŬɜɡˊŬɟɝɑŬ ˊɟɞɦűɘůŰɎɛŮɜɖɠ 

Ůɜɞɢɐɠ, ŭɨɜŬŰŬɘ ɜŬ ˊŬɟŬŰɖɟɖɗŮɑ ɧŰɘ Ŭˊɧ Űɖɜ ɏɜŬɟɝɖ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ, Űɞ 

ŭɘŬˊɟŬɔɛŬŰŮɡɧɛŮɜɞ ɛɏɟɞɠ ç[...]  ŮɘůɏɟɢŮŰŬɘ ɏɜŬɜŰɘ Űɞɡ ŮŰɏɟɞɡ Ůɘɠ ɘŭɘŬɑŰŮɟŬɜ ůɢɏůɘɜ 

ŬɛɞɘɓŬɑŬɠ ŮɛˊɘůŰɞůɨɜɖɠ, ˊŬɟɞɛɞɑŬɜ ˊɟɞɠ Űɖɜ ůɡɛɓŬŰɘəɐɜ, ŭŮŭɞɛɏɜɞɡ ɧŰɘ ŬɛűɧŰŮɟŬ 

(Ůɜɜ. ŮˊɘɓŬɚɚɧɛŮɜŬ əŬɗɐəɞɜŰŬ) ɏɢɞɡůɘ ˊɟɞ ɞűɗŬɚɛɩɜ ɧŰɘ ŮɑɜŬɘ ŭɡɜŬŰɧɜ ɜŬ 

əŬŰŬɚɐɝɤůɘɜ Ůɘɠ ůɡɛɓŬŰɘəɧɜ ŭŮůɛɧɜ
540
è, ɔŮɔɞɜɧɠ ˊɞɡ ˊɘůŰɞˊɞɘŮɑ ɧŰɘ ŰŬ 

ŭɘŬˊɟŬɔɛŬŰŮɡɧɛŮɜŬ ɛɏɟɖ ɡˊɏɢɞɡɜ ɐŭɖ əŬŰɎ Űɞ ůŰɎŭɘɞ ŬɡŰɧ ɡˊɞɢɟŮɩůŮɘɠ əŬɘ 

ůɡɔəŮəɟɘɛɏɜŬ ˊɟɞůɡɛɓŬŰɘəɏɠ ɡˊɞɢɟŮɩůŮɘɠ əŬɚɧˊɘůŰɖɠ ŭɘŬˊɟŬɔɛɎŰŮɡůɖɠ. ȷűŮŰɏɟɞɡ, 

ɛɞɚɞɜɧŰɘ ɖ ɔɟŬɛɛŬŰɘəɐ ŭɘŬŰɨˊɤůɖ Űɖɠ ŭɘɎŰŬɝɖɠ Űɞɡ Ɏɟɗɟɞɡ 334 ȷȾ, əɎɜɞɜŰŬɠ ɚɧɔɞ 

ɔɘŬ çˊŬɟɞɢɐè, ŮɑɜŬɘ ˊɟɞůŬɜŬŰɞɚɘůɛɏɜɖ ůŰɖɜ ůŰŮɜɐ ɏɜɜɞɘŬ Űɖɠ Ůɜɞɢɐɠ Űɖɠ ȷȾ 287, Űɞ 

ɔŮɔɞɜɧɠ ŬɡŰɧ ŭŮɜ ŬɟəŮɑ ˊɟɞəŮɘɛɏɜɞɡ ɜŬ ŬˊɞəɚŮɘůŰŮɑ ɖ ŮűŬɟɛɞɔɐ Űɖɠ. ȷɜŰɑɗŮŰŬ, 

ŮˊɘɓɎɚɚŮŰŬɘ Ůɜ ˊɟɞəŮɘɛɏɜɤ ɖ ŰŮɚɞɚɞɔɘəɐ ŬɜɎɔɜɤůɖ Űɖɠ ůɢŮŰɘəɐɠ ŭɘɎŰŬɝɖɠ əŬɘ 

ůɡɔəŮəɟɘɛɏɜŬ ɖ ŰŮɚɞɚɞɔɘəɐ ŭɘŬůŰɞɚɐ ŬɡŰɐɠ, ɩůŰŮ ɜŬ ůɡɛˊŮɟɘɚɖűɗŮɑ ůŰɞ ˊɟŬɔɛŬŰɘəɧ 

Űɖɠ əŬɘ ɖ ˊŮɟɑˊŰɤůɖ Űɖɠ çŮɜɞɢɐɠ ɢɤɟɑɠ əɨɟɘŬ ˊŬɟɞɢɐè Űɖɠ ȷȾ 197
541

. 

 

2. Ⱥɡɗɨɜɖ ɏɜŬɜŰɘ ŰɟɑŰɤɜ   

122. Ƀ ɜɧɛɞɠ ŮəəɘɜŮɑ Ůə Űɖɠ ɗɏůɖɠ ɧŰɘ ŬˊɞəŬŰŬůŰŬŰɏŬ ŰɡɔɢɎɜŮɘ ɖ ˊɟɞəɚɖɗŮɑůŬ ůŰɞɜ 

ɏŰŮɟɞ ŭɘŬˊɟŬɔɛŬŰŮɡɧɛŮɜɞ ɕɖɛɑŬ (ˊɟɓɚ. ȷȾ 197 çŰŬ ɛɏɟɖè, ȷȾ 198 çˊɟɞɝŮɜɐůŮɘ [é] 

ůŰɞɜ Ɏɚɚɞ ɕɖɛɑŬè). ȼ ɗɏůɖ ŬɡŰɐ, ɞɟɗɐ ɤɠ ˊɟɞɠ Űɖɜ ŬűŮŰɖɟɑŬ Űɖɠ, ůɡɛɓŬŭɑɕŮɘ ɛŮ Űɖɜ 

ˊŬɔɘɤɛɏɜɖ ůŰɞ ůɨůŰɖɛŬ Űɖɠ ŭɘəŬɘɞˊɟŬəŰɘəɐɠ Ůɡɗɨɜɖɠ inter partes ɚŮɘŰɞɡɟɔɑŬ Űɖɠ 

Ůɜɞɢɘəɐɠ ůɢɏůɖɠ. ȷɚɚɎ, ˊŮɟŬɘŰɏɟɤ, ˊŬɟɎɜɞɛɖ ůɡɛˊŮɟɘűɞɟɎ ůɡɜɘůŰɎɛŮɜɖ ůŰɖɜ 

ŬɗɏŰɖůɖ Űɤɜ ŮˊɘŰŬɔɩɜ Űɖɠ əŬɚɐɠ ˊɑůŰɖɠ əŬɘ Űɤɜ ůɡɜŬɚɚŬəŰɘəɩɜ ɖɗɩɜ, ŭɡůɢŮɟɩɠ 

ɛˊɞɟŮɑ ɜŬ ɜɞɖɗŮɑ ɏɜŬɜŰɘ ŰɟɑŰɤɜ ˊɟɞůɩˊɤɜ
542
. ɋůŰɧůɞ, ŮɜŭɏɢŮŰŬɘ ɖ ˊŬɟŬɓɑŬůɖ Űɤɜ 

                                                
538 ȷɄ 1435/2015 ɁɃɀɃɆĿ ȷɄ 512/2014, ɉɟȽȹ 2014. 747=ȺȺɛˊȹ 2014. 895Ŀ ȺűȿŬɟ 166/2014, 

ȹȽȾɃũɅȷūȽȷ 2015. 45Ŀ  Ⱥűȷɗ 10956/1996, ȺȺɛˊȹ 1999. 345 
539 ũɘŬ Űɖɜ ɡɘɞɗɏŰɖůɖ Űɖɠ ɚɨůɖɠ ŬɡŰɐɠ ůŰɖ ɜɞɛɞɚɞɔɑŬ ɓɚ. ŮɜŭŮɘəŰ. ȷɄ 1405/1999, ȺȺɁ 2001. 241Ŀ 

Ⱥɘɟȷɗ 1756/1999 ɁɃɀɃɆĿ Ⱥűȷɗ 15626/1988, ȺˊȹɘəɄɞɚ 1990. 202Ŀ ȷɄ 969/1977, Ɂɞȸ 1978, 895Ŀ 

Ⱥűȷɗ 1515/1971 Ɂɞȸ 20. 74Ŀ ɄɄɟɉɑɞɡ 237/1958 ȷɟɛ Ƚũ. 499 
540 ɀˊŬɚɐɠ, Ä87, ů. 235 
541 ȸɚ. ůɢŮŰ. əŬɘ ũŮɤɟɔɘɎŭɖɠ, Ⱥɜɞɢɘəɧ ȹɑəŬɘɞ, ũŮɜɘəɧ ɛɏɟɞɠ, Ä23, ů. 249 ɧˊɞɡ əŬɘ ůɖɛŮɘɩɜŮɘ çȼ 

ˊɟɞɦűɘůŰɎɛŮɜɖ Ůɜɞɢɘəɐ ůɢɏůɖ ɗŬ ŮɑɜŬɘ əŬŰɎ əŬɜɧɜŬ Ůɜɞɢɐ ɡˊɧ ůŰŮɜɐ ɏɜɜɞɘŬ, ŭŮɜ ŬˊɞəɚŮɑŮŰŬɘ ɧɛɤɠ ɜŬ 

ˊɟɧəŮɘŰŬɘ əŬɘ ɔɘŬ Ůɜɞɢɐ ɡˊɧ ŮɡɟŮɑŬ ɏɜɜɞɘŬ.èĿ ȹɘŬűɞɟŮŰɘəɎ ɧɛɤɠ ɆŰŬɗɧˊɞɡɚɞɠ ůŮ ũŮɤɟɔɘɎŭɖ ï 

ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ Ɏɟɗɟ. 334 əŬɘ Űɘɠ ŮəŮɑ ˊŮɟŬɘŰɏɟɤ ˊŬɟŬˊɞɛˊɏɠ 
542 ȺɘŭɘəɎ ɔɘŬ Űɖ ůɢŮŰɘəɐ ɚŮɘŰɞɡɟɔɑŬ Űɖɠ ɡˊɞɢɟɏɤůɖɠ ŭɘŬűɤŰɑůŮɤɠ ɐ ŬɚɐɗŮɘŬɠ ɓɚ. ȾŬɟɎůɖɠ ůŮ 

ũŮɤɟɔɘɎŭɖ ï ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ2 Ɏɟɗɟ. 197-198 Ŭɟ. 23  
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ˊɟɞůɡɛɓŬŰɘəɩɜ ɡˊɞɢɟŮɩůŮɤɜ ɜŬ ɏɢŮɘ ŬɜŰɑəŰɡˊɞ ůŰɖɜ ˊŮɟɘɞɡůɘŬəɐ əŬŰɎůŰŬůɖ 

ŰɟɑŰɤɜ ˊɟɞůɩˊɤɜ
543
. ɆŰɖɜ ˊŮɟɑˊŰɤůɖ ŬɡŰɐ, ɖ ŰŮɚɞɚɞɔɑŬ Űɞɡ ůɡůŰɐɛŬŰɞɠ ŬůŰɘəɐɠ 

Ůɡɗɨɜɖɠ, ŮˊɘɓɎɚɚŮɘ Űɖɜ ŬˊɞəŬŰɎůŰŬůɖ Űɖɠ ůɢŮŰɘəɐɠ ɕɖɛɑŬɠ Űɞɡ ŰɟɑŰɞɡ.  

 

Ŭ) ȷˊɞəŬŰɎůŰŬůɖ Űɖɠ ɕɖɛɑŬɠ ŰɟɑŰɞɡ: ȼ ɜɞɛɞɚɞɔɑŬ Űɞɡ BGH (BGHZ 66, 

51 ñGem¿seblattfallò) əŬɘ ɖ ɡˊô Ŭɟɘɗɛ. 1090/1969 ŬˊɧűŬůɖ Űɞɡ ȺűŮŰŮɑɞɡ ȷɗɖɜɩɜ 

123. ȼ Ůɜ ɚɧɔɤ ˊɟɞɓɚɖɛŬŰɘəɐ ɏɢŮɘ ŭɘŬ ɛŬəɟɧɜ ŬˊŬůɢɞɚɐůŮɘ Űɖ ɜɞɛɞɚɞɔɑŬ Űɞɡ 

ȷəɡɟɤŰɘəɞɨ ȹɘəŬůŰɖɟɑɞɡ ůŰɖ ũŮɟɛŬɜɑŬ
544

. ɆŮ ŬɜɎɚɞɔɖ ˊŮɟɑˊŰɤůɖ, Űɞ ɔŮɟɛŬɜɘəɧ 

ȷəɡɟɤŰɘəɧ əɚɐɗɖəŮ ɜŬ ŬɝɘɞɚɞɔɐůŮɘ ŰŬ ŬəɧɚɞɡɗŬ ˊɟŬɔɛŬŰɘəɎ ˊŮɟɘůŰŬŰɘəɎ:  

ɆŰɘɠ 2 ɁɞŮɛɓɟɑɞɡ 1963, ɖ ŰɧŰŮ ŭŮəŬŰŮůůɎɟɤɜ ŮŰɩɜ əŬɘ ɛŮŰɏˊŮɘŰŬ ŮɜɎɔɞɡůŬ, 

ŮˊɘůəɏűɗɖəŮ ɛŮ Űɖ ɛɖŰɏɟŬ Űɖɠ Űɞ əŬŰɎůŰɖɛŬ ŬɡŰɞŮɝɡˊɖɟŮŰɞɨɛŮɜɖɠ ˊɩɚɖůɖɠ 

ˊɟɞɥɧɜŰɤɜ Űɖɠ ŮɜŬɔɞɛɏɜɖɠ. Ⱥɜɩ ɖ ɛɖŰɏɟŬ Űɞɡ Ŭɜɐɚɘəɞɡ Űɏəɜɞɡ ŮɝŬəɞɚɞɡɗɞɨůŮ ɜŬ 

ůŰɏəŮŰŬɘ ůŰɞ ŰŬɛŮɑɞ Űɞɡ əŬŰŬůŰɐɛŬŰɞɠ, ŬɜŬɛɏɜɞɜŰŬɠ Űɖɜ əŬŰŬɓɞɚɐ Űɞɡ ŰɘɛɐɛŬŰɞɠ 

ɔɘŬ ŰŬ ŬɔɞɟŬůɗɏɜŰŬ ˊɟɞɥɧɜŰŬ, ɖ Ŭɜɐɚɘəɖ əɧɟɖ Űɖɠ, əŬŰŮɡɗɡɜɧɛŮɜɖ ˊɟɞɠ Űɞ ŰŬɛŮɑɞ ɛŮ 

ůəɞˊɧ ɜŬ ɓɞɖɗɐůŮɘ Űɖ ɛɖŰɏɟŬ Űɖɠ əŬŰɎ Űɖɜ ˊŬɟŬɚŬɓɐ Űɤɜ ˊɟŬɔɛɎŰɤɜ, ɔɚɨůŰɟɖůŮ 

ˊŬŰɩɜŰŬɠ ɞɟɘůɛɏɜɞ űɨɚɚɞ ɚŬɢŬɜɘəɞɨ (Gem¿seblattfall) ˊɞɡ ˊŬɟɏˊŮůŮ ůŰɞ 

əŬŰɎůŰɖɛŬ, ɛŮ ŬˊɞŰɏɚŮůɛŬ ɜŬ ˊɏůŮɘ ůŰɞ ɏŭŬűɞɠ əŬɘ ɜŬ ɡˊɞůŰŮɑ ɏɜŬɜ ɞŭɡɜɖɟɧ ɔɘŬ Űɖɜ 

ɑŭɘŬ ŰɟŬɡɛŬŰɘůɛɧ ůŰɞ ŭŮɝɑ ŬɡŰɐɠ ɔɧɜŬŰɞ, ɞ ɞˊɞɑɞɠ ɏŭɤůŮ Ůɜ ůɡɜŮɢŮɑŬ Ŭűɞɟɛɐ ɔɘŬ 

ŮəŰŮŰŬɛɏɜɖ ɘŬŰɟɘəɐ ˊŮɟɑɗŬɚɣɖ. ɆɨɛűɤɜŬ ɛŮ Űɖɜ ŬˊɧűŬůɖ Űɞɡ ŭɘəŬůŰɖɟɑɞɡ, əŬɗô ɞ 

ɛɏŰɟɞ ɖ ůɨɛɓŬůɖ ˊɩɚɖůɖɠ ɛŮŰŬɝɨ Űɖɠ ɛɖŰɏɟŬɠ Űɖɠ Ŭɜɐɚɘəɖɠ əɧɟɖɠ əŬɘ Űɞɡ 

əŬŰŬůŰɖɛŬŰɎɟɢɖ ŭŮɜ ŮɑɢŮ əŬŰŬɟŰɘůɗŮɑ, Űɡɢɧɜ Ŭɝɑɤůɖ Ŭˊɞɕɖɛɑɤůɖɠ ɔɘŬ Űɞɜ 

ŰɟŬɡɛŬŰɘůɛɧ ŭɨɜŬŰŬɘ ɜŬ ŮɡŭɞəɘɛɐůŮɘ, ɛɧɜɞ Ůűɧůɞɜ ɏɢŮɘ ůɡɜŰŮɚŮůɗŮɑ ˊŬɟŬɓɑŬůɖ Űɖɠ 

ɔŮɜɘəɐɠ ɡˊɞɢɟɏɤůɖɠ ˊɟɞůŰŬůɑŬɠ, ɖ ɞˊɞɑŬ əŬɘ ŬɜŬˊŰɨůůŮɘ ŮɜɏɟɔŮɘŬ ɧɢɘ ɛɧɜɞ ɛŮŰŬɝɨ 

Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɡɞɛɏɜɤɜ, ŬɚɚɎ əŬɘ ɏɜŬɜŰɘ ŰɟɑŰɤɜ, ɡˊɧ Űɖɜ əŬŰŬůəŮɡɐ Űɤɜ 

ůɡɛɓɎůŮɤɜ ɛŮ ˊɟɞůŰŬŰŮɡŰɘəɐ ŮɜɏɟɔŮɘŬ ɡˊɏɟ ŰɟɑŰɞɡ (Vertrªge mit Schutzwirkung 

f¿r/zugunsten Dritter)
545
. ɆŰɖɜ ˊŮɟɑˊŰɤůɖ ŬɡŰɐ, ɖ ɕɖɛɑŬ Űɞɡ ŰɟɑŰɞɡ ŬˊɞəŬɗɑůŰŬŰŬɘ, 

Ůűɧůɞɜ ɞ ɞűŮɘɚɏŰɖɠ ˊŬɟŬɓŬɑɜŮɘ Űɖɜ ˊŬɟŮˊɧɛŮɜɖ ɡˊɞɢɟɏɤůɖ ˊɟɞůŰŬůɑŬɠ Űɤɜ 

Ůɜɜɧɛɤɜ ŬɔŬɗɩɜ Űɞɡ ŬɜŰɘůɡɛɓŬɚɚɞɛɏɜɞɡ əŬɘ Űɞɡ ŰɟɑŰɞɡ, Űɞ ˊɟɧůɤˊɞ Űɞɡ ɞˊɞɑɞɡ 

ůɡɜŭɏŮŰŬɘ ɛŮ Űɖɜ Ůəˊɚɐɟɤůɖ Űɖɠ ˊŬɟɞɢɐɠ (ŮɔɔɨŰɖŰŬ Űɞɡ ŰɟɑŰɞɡ ˊɟɞɠ Űɖɜ ˊŬɟɞɢɐ), 

əŬɘ ɡˊɧ Űɖɜ ˊɟɞɦˊɧɗŮůɖ ɧŰɘ ɞ ɞűŮɘɚɏŰɖɠ ɔɜɩɟɘɕŮ Űɖɜ ůɢɏůɖ Űɞɡ ŰɟɑŰɞɡ ɛŮ Űɖɜ 

ˊŬɟɞɢɐ
546
. ɆɨɛűɤɜŬ ɛŮ Űɖ ůɢŮŰɘəɐ əɟɑůɖ Űɞɡ ŭɘəŬůŰɖɟɑɞɡ, ɖ ˊŬɟŬɓɑŬůɖ Űɖɠ 

ɡˊɞɢɟɏɤůɖɠ ˊɟɞůŰŬůɑŬɠ əŬŰɎ Űɞ ˊɟɞůɡɛɓŬŰɘəɧ ůŰɎŭɘɞ, ɗŮɛŮɚŮɘɩɜŮɘ ɧˊɤɠ əŬɘ ůŰɖɜ 

                                                
543 ȾɞɡɛɎɜŰɞɠ, ȺɟɛȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 83 əŬɘ Űɖɜ ŮəŮɑ ˊŬɟŬˊɞɛˊɐ ɤɠ ˊɟɞɠ Űɖɜ ˊŬɟŮɛűŮɟɐ 

ˊŮɟɑˊŰɤůɖ Űɞɡ Ɏɟɗɟɞɡ 1347 ȷȾĿ ȸŬɗɟŬəɞəɞɑɚɖɠ, Ɏɟɗɟ. 198 Ŭɟ. 4 ad finemĿ ȺɔɔɨŰŮɟŬ ɄɞɡɚɘɎŭɖɠ, Ƀɘ 

çɡˊɞɢɟŮɩůŮɘɠ ˊɟɞůŰŬůɑŬɠè (Űɤɜ Ůɜɜɧɛɤɜ ŬɔŬɗɩɜ Űɞɡ ŬɜŰɘůɡɛɓŬɚɚɞɛɏɜɞɡ) ůŰɞ ŭɑəŬɘɞ Űɖɠ 

ůɡɛɓŬŰɘəɐɠ əŬɘ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ, ȷɟɛ 1983, ů. 741 Ůˊ. əŬɘ ɘŭɑɤɠ ů. 744 Ůˊ. 
544 ȸɚ. ůɢŮŰ. RGE 85/185 (III  19.06.1914) ˊŬɟŬˊŮɛˊɧɛŮɜɖ ɡˊɧ Űɞɡ ũɘŬɜɜŬəɧˊɞɡɚɞɡ, ȼ Ůɡɗɨɜɖ əŬŰɎ Űɞ 

ůŰɎŭɘɞɜ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ, ȷȽȹ 1943, ů. 403 əŮɑɛŮɜɞ əŬɘ ůɖɛ. 4Ŀ BGH (26.09.1961) 
ñBananenfallò NJW 62. 31 əŬɘ Ůˊô ŬɡŰɐɠ ɄɞɡɚɘɎŭɖɠ, ȷɟɛ 1983, ů. 743 
545 ȸɚ. ůɢŮŰ. ũŮɤɟɔɘɎŭɖɠ, Ⱥɜɞɢɘəɧ ȹɑəŬɘɞ, ũŮɜɘəɧ ɛɏɟɞɠ, Ä3, ů. 38 Ůˊ.Ŀ ɞ ɑŭɘɞɠ ůŮ ũŮɤɟɔɘɎŭɖ ï 

ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ ȺɘůŬɔ. 410-415 Ŭɟ. 19Ŀ ɆŰŬɗɧˊɞɡɚɞɠ, ũŮɜɘəɧ Ⱥɜɞɢɘəɧ ȹɑəŬɘɞ, ů. 89 Ůˊ.Ŀ ɄɞɡɚɘɎŭɖɠ, 

ȷɟɛ 1983, ů. 744 
546 ũɘŬ Űɘɠ ˊɟɞɦˊɞɗɏůŮɘɠ ɓɚ. ũŮɤɟɔɘɎŭɖɠ ůŮ ũŮɤɟɔɘɎŭɖ ï ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ ȺɘůŬɔ. 410-415 Ŭɟ. 19Ŀ 

ɄɞɡɚɘɎŭɖɠ, ȷɟɛ 1983, ů. 744 ůɖɛ. 33 ɧˊɞɡ əŬɘ ˊŬɟŬˊɞɛˊɏɠ ůŰɖɜ ŬɚɚɞŭŬˊɐ ɓɘɓɚɘɞɔɟŬűɑŬ 
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ˊŮɟɑˊŰɤůɖ Űɖɠ ŮɜŭɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ, ɡˊɞɢɟɏɤůɖ ŬˊɞəŬŰɎůŰŬůɖɠ Űɖɠ ɕɖɛɑŬɠ Űɞɡ 

ŰɟɑŰɞɡ əŬŰɎ Űɘɠ ŮɘŭɘəɧŰŮɟŮɠ ŭɘŬɚŬɛɓŬɜɧɛŮɜŮɠ ɤɠ Ɏɜɤ ˊɟɞɦˊɞɗɏůŮɘɠ
547

. 

 

124. ȷɜŰɑůŰɞɘɢɖ ˊŮɟɑˊŰɤůɖ ɏɢŮɘ ŬˊŬůɢɞɚɐůŮɘ əŬɘ Űɖɜ ɜɞɛɞɚɞɔɑŬ Űɞɡ ȺűŮŰŮɑɞɡ 

ȷɗɖɜɩɜ
548
. ɆɨɛűɤɜŬ ɛŮ ŰŬ ŮəŮɑ ŮəŰŮɗɏɜŰŬ ˊɟŬɔɛŬŰɘəɎ ˊŮɟɘůŰŬŰɘəɎ, əŬŰɎ Űɖ ŭɘɎɟəŮɘŬ 

ɞɘəɞɔŮɜŮɘŬəɞɨ ŭŮɑˊɜɞɡ ůŮ əɏɜŰɟɞ ŮůŰɑŬůɖɠ, Űɞ Ŭɜɐɚɘəɞ Űɏəɜɞ Űɖɠ ɞɘəɞɔɏɜŮɘŬɠ ɡˊɏůŰɖ 

ŰɟŬɡɛŬŰɘůɛɧ ɚɧɔɤ ˊɟɧůəɟɞɡůɖɠ ůŮ ɔɡɎɚɘɜɞ ŭɘŬɢɤɟɘůŰɘəɧ ŭɘɎűɟŬɔɛŬ. ɇɞ ȺűŮŰŮɑɞ 

ȷɗɖɜɩɜ, ŭɘəɎɕɞɜŰŬɠ Űɖɜ Ŭɔɤɔɐ Ŭˊɞɕɖɛɑɤůɖɠ, ɡɘɞɗɏŰɖůŮ ŬˊɚɞɨůŰŮɟɖ ɚɨůɖ
549

, 

əŬŰŬűɎůəɞɜŰŬɠ Űɖɜ Ůɡɗɨɜɖ Űɞɡ ɘŭɘɞəŰɐŰɖ Űɞɡ əɏɜŰɟɞɡ ɚɧɔɤ ˊŬɟŬɓɑŬůɖɠ Űɖɠ ɔŮɜɘəɐɠ 

ɡˊɞɢɟɏɤůɖɠ ˊɟɧɜɞɘŬɠ, ŬůűɎɚŮɘŬɠ əŬɘ ˊɟɞůŰŬůɑŬɠ, ůŰɖɟɑɕɞɜŰŬɠ Űɖ ůɢŮŰɘəɐ əɟɑůɖ Űɞɡ, 

ůŰɞɡɠ əŬɜɧɜŮɠ Űɤɜ Ɏɟɗɟɤɜ ȷȾ 914 Ůˊ., ŮˊɘŭɘəɎɕɞɜŰŬɠ ɛɎɚɘůŰŬ əŬɘ ɢɟɖɛŬŰɘəɐ 

ɘəŬɜɞˊɞɑɖůɖ ɔɘŬ ɖɗɘəɐ ɓɚɎɓɖ.  ɇɖɜ ɑŭɘŬ ɚɨůɖ ŬəɞɚɞɡɗŮɑ ůɢŮŭɧɜ 50 ɏŰɖ ŬɟɔɧŰŮɟŬ ɖ 

ˊɟɧůűŬŰɖ ɜɞɛɞɚɞɔɑŬ. ɀŮ Űɖɜ ɡˊô Ŭɟɘɗɛ. 312/2017 ŬˊɧűŬůɖ Űɞɡ ȺɘɟɖɜɞŭɘəŮɑɞɡ 

ȷɗɖɜɩɜ
550
, əɟɑɗɖəŮ ɧŰɘ ɞ ŰɟŬɡɛŬŰɘůɛɧɠ ˊŮɚɎŰɖ Ŭˊɧ ˊŰɩůɖ ŮɜŰɧɠ Űɞɡ əŬŰŬůŰɐɛŬŰɞɠ 

ůɡɜŮˊŮɑŬ ɞɚɘůɗɖɟɧŰɖŰŬɠ Űɞɡ ŭŬˊɏŭɞɡ, ŬˊɞŰŮɚŮɑ ŬˊɞəɚŮɘůŰɘəɐ Ůɡɗɨɜɖ Űɖɠ 

ɘŭɘɞəŰɐŰɟɘŬɠ Űɞɡ əŬŰŬůŰɐɛŬŰɞɠ, ŬűŮɜɧɠ ŭɘɧŰɘ ŮˊɏŰɟŮɣŮ Űɞɜ əŬɗŬɟɘůɛɧ Űɞɡ 

əŬŰŬůŰɐɛŬŰɞɠ ůŮ ɩɟŬ ˊɞɡ Űɞ əŬŰɎůŰɖɛŬ ŮɑɢŮ ŬɟəŮŰɞɨɠ ˊŮɚɎŰŮɠ, ŬűŮŰɏɟɞɡ ŭɘɧŰɘ 

ɖ ˊɟɞůŰɖɗŮɑůŬ ɡˊɎɚɚɖɚɞɠ ŭŮɜ ɢɟɖůɘɛɞˊɞɑɖůŮ Űɖɜ əɑŰɟɘɜɖ ˊɟɞŮɘŭɞˊɞɘɖŰɘəɐ ˊɘɜŬəɑŭŬ 

ˊŮɟɑ ɞɚɘůɗɖɟɧŰɖŰŬɠ Űɞɡ ŭŬˊɏŭɞɡ ɞɨŰŮ ŮɘŭɞˊɞɑɖůŮ ɛŮ Ɏɚɚɞ Űɟɧˊɞ ůɢŮŰɘəɎ ɛŮ Űɖɜ 

ɞɚɘůɗɖɟɧŰɖŰŬ ŬɡŰɞɨ. ɇɞ ȺɘɟɖɜɞŭɘəŮɑɞ ȷɗɖɜɩɜ, ŮűŬɟɛɧɕɞɜŰŬɠ Űɘɠ ŭɘŬŰɎɝŮɘɠ Űɤɜ 

Ɏɟɗɟɤɜ 914, 922 əŬɘ 932, ŮˊɘɓŮɓŬɘɩɜŮɘ, ɛŮŰŬɝɨ Ɏɚɚɤɜ, Űɞɜ ŬŭɘəɞˊɟŬəŰɘəɧ 

ɢŬɟŬəŰɐɟŬ Űɖɠ ɡˊɞɢɟɏɤůɖɠ ˊɟɞůŰŬůɑŬɠ Űɤɜ Ůɜɜɧɛɤɜ ŬɔŬɗɩɜ ˊɟɞůɩˊɤɜ əŬŰɎ Űɞ 

ůŰɎŭɘɞ Űɖɠ ɛŮŰŬɝɨ Űɞɡɠ ůɡɜŬɚɚŬəŰɘəɐɠ ŭɟɎůɖɠ.  

 

 

ɓ) Ⱥɜɞɢɏɠ Ŭˊɧ ůɡɜŬɚɚŬəŰɘəɐ ŮˊŬűɐ ɛŮ ˊɟɞůŰŬŰŮɡŰɘəɐ ŮɜɏɟɔŮɘŬ ɡˊɏɟ ŰɟɑŰɞɡ; 

125. ɄŬɟɎ Űɖɜ ɞɛɞɘɧŰɖŰŬ Űɤɜ ɡˊɧ ŮɝɏŰŬůɖ ˊɟŬɔɛŬŰɘəɩɜ ˊŮɟɘůŰŬŰɘəɩɜ, ɖ ŭɘŬűɞɟɎ 

Űɤɜ ŭɨɞ ŬˊɞűɎůŮɤɜ ŮɑɜŬɘ ˊɟɞűŬɜɐɠ: Űɞ ɔŮɟɛŬɜɘəɧ ŭɑəŬɘɞ, ŮˊɘŭɘɩəɞɜŰŬɠ Űɖɜ 

ˊŬɟɎəŬɛɣɖ Űɤɜ ˊŮɟɑ ŬŭɘəɞˊɟŬɝɘɩɜ ŭɘŬŰɎɝŮɤɜ əŬɘ ɘŭɑɤɠ Űɤɜ ÄÄ831, 852 ŬɜŬűɞɟɘəɎ 

ɛŮ Űɖɜ Ůɡɗɨɜɖ Űɞɡ ˊɟɞůŰɐůŬɜŰɞɠ əŬɘ Űɖɜ ŰɟɘŮŰɐ ˊŬɟŬɔɟŬűɐ Űɖɠ Ůɝ ŬŭɘəɞˊɟŬɝɑŬɠ 

Ŭɝɑɤůɖɠ
551
, əŬŰŬűŮɨɔŮɘ ůŰɖɜ Ůˊɑ Űɞɡ ˊɟɞůɡɛɓŬŰɘəɞɨ ˊŰŬɑůɛŬŰɞɠ ŬɜɎɚɞɔɖ ŮűŬɟɛɞɔɐ 

Űɤɜ ŮɜŭɞůɡɛɓŬŰɘəɩɜ əŬɜɧɜɤɜ (contract shopping), ɗŮɛŮɚɘɩɜɞɜŰŬɠ Űɖɜ Ůɡɗɨɜɖ ɏɜŬɜŰɘ 

ŰɟɑŰɤɜ ůŰɖɜ əŬŰŬůəŮɡɐ Űɤɜ ůɡɛɓɎůŮɤɜ ɛŮ ˊɟɞůŰŬŰŮɡŰɘəɐ ŮɜɏɟɔŮɘŬ. ȷɜŰɑɗŮŰŬ,  ůŰɞ 

                                                
547 ȾŬɟɎůɖɠ ůŮ ũŮɤɟɔɘɎŭɖ ï ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ2 Ɏɟɗɟ. 197-198 Ŭɟ. 24Ŀ ɄɞɡɚɘɎŭɖɠ, ȷɟɛ 1983, ů. 745Ŀ 

Fenge H., ɄŮɟɑ Űɖɠ ŭɞɔɛŬŰɘəɐɠ əŬŰɎŰŬɝɖɠ Űɖɠ Ůɡɗɨɜɖɠ ɔɘŬ ɕɖɛɑŬ ůŰɞ ˊɟɞůŰɎŭɘɞ Űɖɠ ůɨɛɓŬůɖɠ, ȷɟɛ 

2005 (59), ů. 1708 
548 Ⱥűȷɗ 1090/1969, Ɂȹ 1969. 406 
549 ȾŬɟɎůɖɠ ůŮ ũŮɤɟɔɘɎŭɖ ï ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ2 Ɏɟɗɟ. 197-198 Ŭɟ. 24 
550 Ⱥɘɟȷɗ 312/2017 ɇɁɄ ȽɆɃȾɅȷɇȼɆ 
551 ɇɞɨŰɞ əŬɗɧůɞɜ, ɧˊɤɠ ɏɢɞɡɛŮ ɐŭɖ ˊŬɟŬˊɎɜɤ ŮˊɘůɖɛɎɜŮɘ, ɖ Ä831 ɔŮɟɛȷȾ (ˊɟɓɚ. 922 ȷȾ) ɏɢŮɘ 
ŮˊɘəɟɘɗŮɑ ɤɠ ˊɟŬəŰɘəɩɠ ɎɔɞɡůŬ ůŮ ŬɜŮˊɘŮɘəɐ ŬˊɞŰŮɚɏůɛŬŰŬ ŮɜɧɣŮɘ Űɖɠ əŬɗɘɏɟɤůɖɠ ɜɧɗɞɡ 

ŬɜŰɘəŮɘɛŮɜɘəɐɠ Ůɡɗɨɜɖɠ Űɞɡ ˊɟɞůŰɐůŬɜŰɞɠ, ɛŮ ŬˊɞŰɏɚŮůɛŬ ɞ ŰŮɚŮɡŰŬɑɞɠ ɜŬ ɛŬŰŬɘɩɜŮɘ ůɡɢɜɎ ůŰɖɜ 

ˊɟɎɝɖ Űɖɜ ŮűŬɟɛɞɔɐ Űɖɠ, ŬˊɞŭŮɘəɜɨɞɜŰŬɠ ɧŰɘ ŮɜɐɟɔɖůŮ əŬŰɎ Űɖɜ ŮˊɘɓŬɚɚɧɛŮɜɖ ůŰɘɠ ůɡɜŬɚɚŬɔɏɠ 

ŮˊɘɛɏɚŮɘŬ (Exkulpation). ȸɚ. ůɢŮŰ. ɄɞɡɚɘɎŭɖɠ, ȷɟɛ 1983, ů. 749Ŀ ȾŬɟɎůɖɠ ůŮ ũŮɤɟɔɘɎŭɖ ï 

ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ2 Ɏɟɗɟ. 197-198 Ŭɟ. 24 ůɖɛ. 84Ŀ ũŬɕɐɠ, ȼ ŬɗɏŰɖůɖ Űɖɠ Ůɜɞɢɘəɐɠ ůɡɛɓɎůŮɤɠ, ů. 72 

ůɖɛ. 2, ů. 159 
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ˊɚŬɑůɘɞ Űɞɡ ůɡůŰɐɛŬŰɞɠ ŬůŰɘəɐɠ Ůɡɗɨɜɖɠ Űɞɡ ȷůŰɘəɞɨ ȾɩŭɘəŬ əŬɘ ŭŮŭɞɛɏɜɖɠ Űɖɠ 

ɏɚɚŮɘɣɖɠ Űɤɜ ŮɔɔŮɜɩɜ ŬŭɡɜŬɛɘɩɜ Űɞɡ ɔŮɟɛŬɜɘəɞɨ ŬŭɘəɞˊɟŬəŰɘəɞɨ ŭɘəŬɑɞɡ ůŰɞ 

ˊɚŬɑůɘɞ Űɖɠ Ůɡɗɨɜɖɠ ŰɟɑŰɤɜ ˊɟɞůɩˊɤɜ
552
, ɖ ɡˊɞɢɟɏɤůɖ ˊɟɞůŰŬůɑŬɠ Űɤɜ Ůɜɜɧɛɤɜ 

ŬɔŬɗɩɜ Ɏɚɚɤɜ ˊɟɞůɩˊɤɜ, űɏɟŮɘ əŬŰŮɝɞɢɐɜ ŬŭɘəɞˊɟŬəŰɘəɧ ɢŬɟŬəŰɐɟŬ, 

ŬɜŬˊŰɨůůɞɜŰŬɠ ŮɜŰŮɨɗŮɜ ɘůɢɨ erga omnes, ɩůŰŮ ˊɟɞůűɡɔɐ ůŮ ɛɞɟűɩɛŬŰŬ ɧˊɤɠ ɞɘ 

ůɡɛɓɎůŮɘɠ ɛŮ ˊɟɞůŰŬŰŮɡŰɘəɐ ŮɜɏɟɔŮɘŬ ɡˊɏɟ ŰɟɑŰɞɡ ɜŬ ɛɖɜ əɟɑɜŮŰŬɘ ŬɜŬɔəŬɑŬ
553

. 

 

126. ȾŬɗɧůɞɜ ůŰɘɠ ˊŬɟŬˊɎɜɤ ŮɝŮŰŬɕɧɛŮɜŮɠ ˊŮɟɘˊŰɩůŮɘɠ, ŰŬ ˊɟŬɔɛŬŰɘəɎ ˊŮɟɘůŰŬŰɘəɎ 

ůɡɔəɟɞŰɞɨɜ ůɡɜɎɛŬ Űɖɜ ɏɜɜɞɘŬ Űɞɡ əŬŰô Ɏɟɗɟɞ 914 ȷȾ ˊŬɟŬɜɧɛɞɡ (ůɡɟɟɞɐ 

ˊɟɞůɡɛɓŬŰɘəɐɠ əŬɘ ŬŭɘəɞˊɟŬəŰɘəɐɠ Ůɡɗɨɜɖɠ
554

), ɞ ůɢŮŰɘəɧɠ ˊɟɞɓɚɖɛŬŰɘůɛɧɠ ŭŮɜ 

ˊŬɟɞɡůɘɎɕŮɘ ůŰɞ Ůɚɚɖɜɘəɧ ŭɑəŬɘɞ Űɖ ůɖɛŬůɑŬ ˊɞɡ Űɞɡ ŬˊɞŭɑŭŮɘ ɖ ɔŮɟɛŬɜɘəɐ ɗŮɤɟɑŬ 

əŬɘ ɜɞɛɞɚɞɔɑŬ. ȺɝɎɚɚɞɡ, ɖ ɡɘɞɗɏŰɖůɖ ɚɨůŮɤɜ ˊɞɡ ɞɨŰŮ Űɖɜ ŰŮɚɞɚɞɔɑŬ Űɤɜ ɟɡɗɛɑůŮɤɜ 

Űɞɡ Ůɚɚɖɜɘəɞɨ ȷůŰɘəɞɨ ȹɘəŬɑɞɡ ŮəűɟɎɕɞɡɜ, ɞɨŰŮ Ŭˊɞůəɞˊɞɨɜ ůŰɖɜ Ůˊɑɚɡůɖ 

ˊɟŬəŰɘəɩɜ ˊɟɞɓɚɖɛɎŰɤɜ ɚɧɔɤ ŮɔɔŮɜɩɜ ŬŭɡɜŬɛɘɩɜ Űɞɡ ɘůɢɨɞɜŰɞɠ Ůɚɚɖɜɘəɞɨ ŭɘəŬɑɞɡ, 

ɗŬ ˊɟɏˊŮɘ ɜŬ ŬˊɞŭɞəɘɛŬůŰŮɑ
555

. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                
552 ɄŬɟô ɖɛɑɜ ɖ Ůɡɗɨɜɖ əŬŰɎ Űɘɠ ȷȾ 334 əŬɘ 922 ŮɑɜŬɘ ŬɜŰɘəŮɘɛŮɜɘəɐ, ɓɚ. ůɢŮŰ. ũŮɤɟɔɘɎŭɖɠ, Ⱥɜɞɢɘəɧ 

ȹɑəŬɘɞ, Ⱥɘŭɘəɧ ɛɏɟɞɠ, Ä23, ů. 251 ɔɘŬ Űɖɜ ȷȾ 334 əŬɘ Ä62, ů. 626 ɔɘŬ Űɖɜ ȷȾ 922 
553 Ⱥˊɑ Űɖ ɓɎůŮɘ Űɖɠ ɗŮɤɟɑŬɠ ˊŮɟɑ çŮɜɞɢɐɠ ˊɟɞůŰŬůɑŬɠè ŮˊɘɢŮɘɟŮɑ ɜŬ ɚɨůŮɘ Űɞ ˊɟɧɓɚɖɛŬ ɞ ȾŬɟɎůɖɠ ůŮ 

ũŮɤɟɔɘɎŭɖ ï ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ2 Ɏɟɗɟ. 197-198 Ŭɟ. 24 
554 ũɘŬ Űɖɜ ɞˊɞɑŬ ɓɚ. ȾɞɡɛɎɜŰɞɠ, ȺɟɛȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 104Ŀ ȾŬɟɎůɖɠ ůŮ ũŮɤɟɔɘɎŭɖ ï 

ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ2 Ɏɟɗɟ. 197-198 Ŭɟ. 37 Ůˊ.Ŀ ɄɞɡɚɘɎŭɖɠ, ȷɟɛ 1983, ů. 745 Ůˊ. 
555 ɀŮ əɟɘŰɘəɏɠ ˊŬɟŬŰɖɟɐůŮɘɠ ŬűɑůŰŬŰŬɘ Űɞɡ ůɢŮŰɘəɞɨ ɛɘɛɖŰɘůɛɞɨ əŬɘ ɞ ɄɞɡɚɘɎŭɖɠ, ȷɟɛ 1983, ů. 749 

ȽȽĿ Ɇɨɛűɤɜɞɠ əŬɘ ɞ ȿŬŭɎɠ, ɇɧɛ. ȽȽ, Ä37, Ŭɟ. 73, ů. 234-233 
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VI. ȺɘŭɘəɎ ɗɏɛŬŰŬ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ 

 

1. ɆɡɛɓɎůŮɘɠ əŬŰŬɜŬɚɤŰɘəɐɠ ˊɑůŰɖɠ 

Ŭ) ɈˊɞɢɟŮɩůŮɘɠ ˊɟɞůɡɛɓŬŰɘəɐɠ ˊɚɖɟɞűɧɟɖůɖɠ əŬŰɎ Űɖɜ Ƀŭ. 2008/48/ȺȾ ɔɘŬ Űɘɠ 

ůɡɛɓɎůŮɘɠ əŬŰŬɜŬɚɤŰɘəɐɠ ˊɑůŰɖɠ 

127. ȼ Ŭɨɝɖůɖ Űɞɡ Ŭɟɘɗɛɞɨ əŬŰŬɜŬɚɤŰɘəɩɜ ŭŬɜŮɑɤɜ əŬɘ ɚɞɘˊɩɜ əŬŰŬɜŬɚɤŰɘəɩɜ 

ˊɟɞɥɧɜŰɤɜ, ɛŮ ɞɟŬŰɧ Űɞɜ əɑɜŭɡɜɞ ɡˊŮɟəŬŰŬɜɎɚɤůɖɠ Űɤɜ ɘŭɘɤŰɩɜ, əŬɗɩɠ əŬɘ ɖ 

ŬɜɎɔəɖ ŮɜŬɟɛɧɜɘůɖɠ Űɤɜ ůɢŮŰɘəɩɜ əŬɜɧɜɤɜ ˊɟɞɠ Ŭˊɞűɡɔɐ Űɞɡ əɘɜŭɨɜɞɡ ůŰɟɏɓɚɤůɖɠ 

Űɞɡ ŬɜŰŬɔɤɜɘůɛɞɨ ɛŮŰŬɝɨ Űɤɜ ˊɘůŰɤŰɘəɩɜ űɞɟɏɤɜ ůŰɖɜ əɞɘɜɐ ŬɔɞɟɎ, ɞŭɐɔɖůŬɜ ůŰɖɜ 

ɏəŭɞůɖ Űɖɠ ɃŭɖɔɑŬɠ 87/102/ȺɃȾ Űɞɡ Ɇɡɛɓɞɡɚɑɞɡ Űɖɠ 22 ȹŮəŮɛɓɟɑɞɡ 1986
556

 ɔɘŬ Űɖɜ 

ˊɟɞůɏɔɔɘůɖ Űɤɜ ɜɞɛɞɗŮŰɘəɩɜ, əŬɜɞɜɘůŰɘəɩɜ əŬɘ ŭɘɞɘəɖŰɘəɩɜ ŭɘŬŰɎɝŮɤɜ Űɤɜ əɟŬŰɩɜ 

ɛŮɚɩɜ ˊɞɡ ŭɘɏˊɞɡɜ Űɖɜ əŬŰŬɜŬɚɤŰɘəɐ ˊɑůŰɖ. ȸŬůɘəɏɠ ŮˊɘŭɘɩɝŮɘɠ Űɞɡ əɞɘɜɞŰɘəɞɨ 

ɜɞɛɞɗɏŰɖ əŬŰɎ Űɖɜ ɏəŭɞůɖ Űɖɠ ɃŭɖɔɑŬɠ, ɡˊɐɟɝŬɜ, ɛŮŰŬɝɨ Ɏɚɚɤɜ, ɖ ŮɜŬɟɛɧɜɘůɖ Űɤɜ 

ŬˊɞəɚɑůŮɤɜ ˊɞɡ ˊŬɟŬŰɖɟɐɗɖəŬɜ ůŰɖɜ Ůɗɜɘəɐ ɜɞɛɞɗŮůɑŬ əɟŬŰɩɜ ɛŮɚɩɜ əŬɘ ŮɑɢŬɜ ɤɠ 

ŬˊɞŰɏɚŮůɛŬ Űɖ ɛŮɑɤůɖ Űɤɜ ŮɡəŬɘɟɘɩɜ ˊɞɡ ŮɑɢŮ ɞ əŬŰŬɜŬɚɤŰɐɠ əŬŰɎ Űɖɜ ŬɜŬɕɐŰɖůɖ 

ˊɑůŰɤůɖɠ ůŮ ɎɚɚŬ əɟɎŰɖ ɛɏɚɖ, əŬɗɩɠ əŬɘ ɖ əŬɗɘɏɟɤůɖ Ůɜɧɠ minimum ˊɟɞůŰŬůɑŬɠ 

Űɤɜ əŬŰŬɜŬɚɤŰɩɜ ŮɜŰɧɠ Űɖɠ əɞɘɜɐɠ ŬɔɞɟɎɠ əŬŰŬɜŬɚɤŰɘəɩɜ ˊɟɞɥɧɜŰɤɜ əŬɘ 

ɡˊɖɟŮůɘɩɜ
557
. ȼ Ŭɨɝɖůɖ Űɤɜ əŬŰŬɜŬɚɤŰɘəɩɜ ŭŬɜŮɑɤɜ ŮɜŰɧɠ Űɞɡ ŮɡɟɤˊŬɘəɞɨ ɢɩɟɞɡ 

əŬŰɎ ŰŬ ŰŮɚŮɡŰŬɑŬ ɏŰɖ əŬɘ ɘŭɑɤɠ ɖ Ůə Űɤɜ ɡůŰɏɟɤɜ ŬŭɡɜŬɛɑŬ ŮɝɡˊɖɟɏŰɖůɖɠ ŬɡŰɩɜ, 

əŬɗɩɠ əŬɘ ɖ ůɡɜŬəɧɚɞɡɗɖ ůŰɟɞűɐ ˊɟɞɠ Űɖ ɢɟɐůɖ ˊɚŬůŰɘəɞɨ ɢɟɐɛŬŰɞɠ, əŬŰɏůŰɖůŬɜ 

ŬɜŬɔəŬɑŬ Űɖɜ ŭɘŮɨɟɡɜůɖ Űɖɠ ˊɟɞůŰŬůɑŬɠ Űɤɜ əŬŰŬɜŬɚɤŰɩɜ ˊɞɡ Ůˊɘŭɘɩəɞɡɜ Űɖ ɚɐɣɖ 

ˊɑůŰɤůɖɠ ŮɜŰɧɠ Űɖɠ ŮɜɘŬɑŬɠ ŬɔɞɟɎɠ, ůɨɛűɤɜŬ ɛŮ Űɖɜ ŮˊɘŰŬɔɐ Űɞɡ Ɏɟɗɟɞɡ 4 ˊŬɟ. 2 

ůŰɞɘɢŮɑɞ ůŰô ɆȿȺȺ, əɡɟɑɤɠ ɛɏůɤ Űɖɠ əŬɗɘɏɟɤůɖɠ ŮɜŬɟɛɞɜɘůɛɏɜɤɜ əŬɜɧɜɤɜ ˊɞɡ 

Ŭűɞɟɞɨɜ ůŰɖɜ ŬˊɞŰŮɚŮůɛŬŰɘəɐ ˊɚɖɟɞűɧɟɖůɖ Űɞɡ əŬŰŬɜŬɚɤŰɐ ŬɜŬűɞɟɘəɎ ɛŮ Űɘɠ 

ůɡɛɓŬŰɘəɏɠ Űɞɡ ɡˊɞɢɟŮɩůŮɘɠ. ɆŰɞ ˊɚŬɑůɘɞ ŬɡŰɧ, Űɖɜ Ƀŭ. 87/102/ȺɃȾ, ŬəɞɚɞɨɗɖůŮ ɖ 

Ƀŭ. 2008/48/ȺȾ Űɞɡ ȺɡɟɤˊŬɘəɞɨ Ⱦɞɘɜɞɓɞɡɚɑɞɡ əŬɘ Űɞɡ Ɇɡɛɓɞɡɚɑɞɡ Űɖɠ 23
ɖɠ

 

ȷˊɟɘɚɑɞɡ 2008 ɔɘŬ Űɘɠ ůɡɛɓɎůŮɘɠ əŬŰŬɜŬɚɤŰɘəɐɠ ˊɑůŰɖɠ əŬɘ Űɖɜ əŬŰɎɟɔɖůɖ Űɖɠ 

ɃŭɖɔɑŬɠ 87/102/ȺɃȾ Űɞɡ Ɇɡɛɓɞɡɚɑɞɡ, ɓŬůɘəɧɠ ůŰɧɢɞɠ Űɖɠ ɞˊɞɑŬɠ ɡˊɐɟɝŮ ɖ 

ŮɜŬɟɛɧɜɘůɖ Űɖɠ ŬɔɞɟɎɠ əŬŰŬɜŬɚɤŰɘəɐɠ ˊɑůŰɖɠ ɛɏůɤ ɗɏůˊɘůɖɠ Ůɜɧɠ ɞɛɞɘɧɛɞɟűɞɡ 

əɞɘɜɞŰɘəɞɨ ɜɞɛɘəɞɨ ˊɚŬɘůɑɞɡ ůŮ ɞɟɘůɛɏɜɞɡɠ ɓŬůɘəɞɨɠ ŰɞɛŮɑɠ, əŬɗɩɠ əŬɘ ɖ ŮˊŬɟəɐɠ 

ˊɟɞůŰŬůɑŬ Űɤɜ əŬŰŬɜŬɚɤŰɩɜ, ˊɟɞɠ ŮɝŬůűɎɚɘůɖ Űɖɠ əŬŰŬɜŬɚɤŰɘəɐɠ ŮɛˊɘůŰɞůɨɜɖɠ
558

. 

ɀŮ Űɖɜ ŮɜůɤɛɎŰɤůɖ Űɖɠ ɃŭɖɔɑŬɠ 2008/48/ȺȾ ůŰɖɜ Ůɚɚɖɜɘəɐ ɏɜɜɞɛɖ ŰɎɝɖ Ŭˊɧ Űɖɜ 

                                                
556 ȺȺ L 42, 12/2/1987, ů. 48 
557 ũŮɤɟɔɘɎŭɖɠ, Ⱥɜɞɢɘəɧ ŭɑəŬɘɞ, Ⱥɘŭɘəɧ ɛɏɟɞɠ, ɇɧɛ. 1, ů. 596 
558 ȸɚ. ůɢŮŰ. ůə. 4, 6, 7, 8 əŬɘ 9 Űɞɡ ɄɟɞɞɘɛɑɞɡĿ ɇɎůɘəŬɠ, ȼ ɡˊɞɢɟɏɤůɖ Űɞɡ ˊɘůŰɤŰɘəɞɨ űɞɟɏŬ ɔɘŬ 

ˊɟɞůɡɛɓŬŰɘəɐ ˊɚɖɟɞűɧɟɖůɖ Űɞɡ əŬŰŬɜŬɚɤŰɐ ůŰɖɜ ɃŭɖɔɑŬ 2008/48/ȺȾ ɔɘŬ Űɘɠ ůɡɛɓɎůŮɘɠ 

əŬŰŬɜŬɚɤŰɘəɐɠ ˊɑůŰɖɠ əŬɘ ɖ ɏɜŰŬɝɐ Űɖɠ ůŰɞ ůɨůŰɖɛŬ əŬɜɧɜɤɜ ɘŭɘɤŰɘəɞɨ  ŭɘəŬɑɞɡ ɔɘŬ Űɖɜ əŬŰɎɟŰɘůɖ 

Űɖɠ ůɨɛɓŬůɖɠ (ŭɘŬűɐɛɘůɖ, ˊɟɞůɡɛɓŬŰɘəɧ ůŰɎŭɘɞ, ůɨɜŬɣɖ), Ⱥɚɚȹɜɖ 2009, ů. 374-375Ŀ ɞ ɑŭɘɞɠ, 

Ɉˊɞɢɟɏɤůɖ Űɤɜ ŰɟŬˊŮɕɩɜ ɔɘŬ ůɡɜŭɟɞɛɐ əŬɘ ˊŬɟɞɢɐ ŮˊŬɟəɩɜ ŮɝɖɔɐůŮɤɜ ůŰɞɜ ŬɜŰɘůɡɛɓŬɚɚɧɛŮɜɞ 

ůŰɖɜ əŬŰŬɜŬɚɤŰɘəɐ ˊɑůŰɖ, ȹȺȺ 10/2011, ů. 1018 Ůˊ.Ŀ Ʉɞɨɚɞɡ ȷɜ., Ƀɘ Ůə Űɞɡ ɜɧɛɞɡ ɡˊɞɢɟŮɩůŮɘɠ 

ˊɚɖɟɞűɧɟɖůɖɠ ɤɠ ɛɏůɞ ˊɟɞůŰŬůɑŬɠ Űɞɡ əŬŰŬɜŬɚɤŰɐ. ɀŮ Ŭűɞɟɛɐ Űɖɜ ɃŭɖɔɑŬ 2008/48/ȺȾ ɔɘŬ Űɘɠ 

ůɡɛɓɎůŮɘɠ əŬŰŬɜŬɚɤŰɘəɐɠ ˊɑůŰɖɠ, Ⱥɚɚȹɜɖ 2014, ů. 1328 Ůˊ.Ŀ ȿɘɓŬŭɎ ɉ., ɇɞ ɜɏɞ ŮɡɟɤˊŬɥəɧ 

ɟɡɗɛɘůŰɘəɧ ˊɚŬɑůɘɞ ɔɘŬ Űɖɜ əŬŰŬɜŬɚɤŰɘəɐ ˊɑůŰɖ. ȼ ɃŭɖɔɑŬ 2008/48/ȺȾ ɔɘŬ Űɘɠ ůɡɛɓɎůŮɘɠ 

əŬŰŬɜŬɚɤŰɘəɐɠ ˊɑůŰɖɠ əŬɘ Űɖɜ  əŬŰɎɟɔɖůɖ Űɖɠ ɃŭɖɔɑŬɠ 87/102/ȺɃȾ, ů. 9 Ůˊ., ů. 87 Ůˊ. 
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ȾɈȷ Ȼ1-669/23.06.2010
559

, ɞɘ ɡˊɞɢɟŮɩůŮɘɠ Űɡˊɞˊɞɘɖɛɏɜɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ 

ˊɚɖɟɞűɧɟɖůɖɠ (Ɏɟɗɟ. 5, 6 Űɖɠ ɃŭɖɔɑŬɠ), ɔŮɜɜɞɨɜ Űɞ ɕɐŰɖɛŬ Űɖɠ ŮűŬɟɛɞɔɐɠ Űɤɜ 

Ɏɟɗɟɤɜ 197 ï 198  ȷȾ, ůŮ ˊŮɟɑˊŰɤůɖ ŬɗɏŰɖůɖɠ ŬɡŰɩɜ Ůə ɛɏɟɞɡɠ Űɞɡ ˊɘůŰɤŰɘəɞɨ 

űɞɟɏŬ. 

 

128. ȾŬŰɎ Űɞ ŬəɞɚɞɡɗɞɨɛŮɜɞ Ŭˊɧ Űɖɜ ɃŭɖɔɑŬ ˊɟɧŰɡˊɞ ŮɜŬɟɛɧɜɘůɖɠ, ɞɘ ŭɘŬŰɎɝŮɘɠ Űɤɜ 

Ɏɟɗɟɤɜ 5 əŬɘ 6 ŬɜŬűɞɟɘəɎ ɛŮ Űɖɜ ˊɟɞůɡɛɓŬŰɘəɐ ˊɚɖɟɞűɧɟɖůɖ Űɞɡ əŬŰŬɜŬɚɤŰɐ 

ůɡɜɘůŰɞɨɜ çŮɜŬɟɛɞɜɘůŰɘəɏɠ ŭɘŬŰɎɝŮɘɠè (Ɏɟɗɟɞ 22 ˊŬɟ. 1 Ƀŭ. 2008/48), ɞɘ ɞˊɞɑŮɠ 

ůɡɜɞŭŮɨɞɜŰŬɘ Ŭˊɧ ŬɜŬɔəŬůŰɘəɧ ɢŬɟŬəŰɐɟŬ ɡˊɏɟ Űɞɡ əŬŰŬɜŬɚɤŰɐ (Ɏɟɗɟɞ 22 ˊŬɟ. 2 

Ƀŭ. 2008/48). ȾŬŰɎ ŰɞɨŰɞ, ɖ ɃŭɖɔɑŬ űŬɑɜŮŰŬɘ ɜŬ ŮɘůɎɔŮɘ ˊɟɧŰɡˊɞ ˊɚɐɟɞɡɠ 

ŮɜŬɟɛɧɜɘůɖɠ
560
, ɛŮ ŮɝŬɑɟŮůɖ ŰŬ ɕɖŰɐɛŬŰŬ ɔɘŬ ŰŬ ɞˊɞɑŬ ŭŮɜ ŮɘůɎɔŮɘ ŮɜŬɟɛɞɜɘůŰɘəɏɠ 

ŭɘŬŰɎɝŮɘɠ, əŬŰŬɚŮɑˊɞɜŰŬɠ Űɖ ɟɨɗɛɘůɖ Űɤɜ ɕɖŰɖɛɎŰɤɜ ŬɡŰɩɜ ůŰɖ ŭɘŬəɟɘŰɘəɐ ŮɡɢɏɟŮɘŬ 

Űɤɜ əɟŬŰɩɜ ɛŮɚɩɜ
561

. ɇɏůůŮɟŬ ŮɑɜŬɘ ŰŬ əɨɟɘŬ ɢŬɟŬəŰɖɟɘůŰɘəɎ Űɖɠ ˊŬɟŮɢɧɛŮɜɖɠ əŬŰɎ 

ŰŬ ɎɟɗɟŬ 5 əŬɘ 6 Űɖɠ ɃŭɖɔɑŬɠ 2008/48/ȺȾ ˊɚɖɟɞűɧɟɖůɖɠ
562
: Ŭ) ˊɟɧəŮɘŰŬɘ əŬŰŮɝɞɢɐɜ 

ɔɘŬ ˊɟɞůɡɛɓŬŰɘəɐ ˊɚɖɟɞűɧɟɖůɖ Űɞɡ əŬŰŬɜŬɚɤŰɐ, ɛŮ ůəɞˊɧ Űɞɜ ˊŮɟɘɞɟɘůɛɧ Űɞɡ 

ˊɘɗŬɜɞɨ ˊɚɖɟɞűɞɟɘŬəɞɨ ŮɚɚŮɑɛɛŬŰɞɠ ɏɜŬɜŰɘ Űɞɡ ˊɘůŰɤŰɘəɞɨ űɞɟɏŬ, əŬɗɩɠ əŬɘ Űɞɡ 

ŮɚɚŮɑɛɛŬŰɞɠ ŭɘŬűɎɜŮɘŬɠ ɤɠ ˊɟɞɠ Űɞɡɠ ɧɟɞɡɠ Űɖɠ ůɨɛɓŬůɖɠ
563
, ɓ) ˊɟɧəŮɘŰŬɘ ɔɘŬ 

ˊŬɜŮɡɟɤˊŬɥəɎ Űɡˊɞˊɞɘɖɛɏɜɖ ˊɚɖɟɞűɧɟɖůɖ, əŬɗɩɠ ɞ əŬŰŬɜŬɚɤŰɐɠ ɚŬɛɓɎɜŮɘ 

ŮɔɔɟɎűɤɠ ɐ ɛŮ Ɏɚɚɞ ůŰŬɗŮɟɧ ɛɏůɞ ˊɟɘɜ Ŭˊɧ Űɖ ůɨɜŬɣɖ Űɖɠ ůɨɛɓŬůɖɠ 

çŰɡˊɞˊɞɘɖɛɏɜŮɠ ŮɡɟɤˊŬɥəɏɠ ˊɚɖɟɞűɞɟɑŮɠ əŬŰŬɜŬɚɤŰɘəɐɠ ˊɑůŰɖɠè, ɞɘ ɞˊɞɑŮɠ 

ŮɛˊŮɟɘɏɢɞɜŰŬɘ ůŮ ŮɜŬɟɛɞɜɘůɛɏɜɞ ɏɜŰɡˊɞ Űɞɡ ˊŬɟŬɟŰɐɛŬŰɞɠ ȽȽ Űɖɠ ɃŭɖɔɑŬɠ əŬɘ 

ŬɜŰɑůŰɞɘɢŬ, Űɞɡ ˊŬɟŬɟŰɐɛŬŰɞɠ ȽȽ Űɖɠ ȾɈȷ Ȼ1-669/23.06.2010
564

 əŬɘ ɔ) ˊɟɧəŮɘŰŬɘ ɔɘŬ 

ŮɝŬŰɞɛɘəŮɡɛɏɜɖ ˊɚɖɟɞűɧɟɖůɖ (Ɏɟɗɟ. 5 ˊŬɟ. 6 Ƀŭ. 2008/48/ȺȾ, Ɏɟɗɟ. 5 ˊŬɟ. 6 ȾɈȷ 

Ȼ1-669/23.06.2010), əŬɗɧůɞɜ ŬˊŬɘŰŮɑŰŬɘ ɖ ˊŬɟɞɢɐ ŮˊŬɟəɩɜ ŮɝɖɔɐůŮɤɜ ůŰɞɜ 

əŬŰŬɜŬɚɤŰɐ, ɩůŰŮ ɜŬ ɛˊɞɟŮɑ ŬɡŰɧɠ ɜŬ ŬɝɘɞɚɞɔɐůŮɘ, Ŭɜ ɖ ˊɟɞŰŮɘɜɧɛŮɜɖ ůɨɛɓŬůɖ 

ˊɑůŰɤůɖɠ ˊɟɞůŬɟɛɧɕŮŰŬɘ ůŰɘɠ ŬɜɎɔəŮɠ əŬɘ ůŰɖɜ ɞɘəɞɜɞɛɘəɐ Űɞɡ əŬŰɎůŰŬůɖ
565

. 

 

                                                
559 ūȺȾ ȸȭ917/23.06.2010 
560 ȾŬŰô Ŭˊɧəɚɘůɖ Ŭˊɧ Űɖɜ Ŭɟɢɐ Űɖɠ ŮɚɎɢɘůŰɖɠ ŮɜŬɟɛɧɜɘůɖɠ Űɖɠ Ƀŭ. 87/102/ȺɃȾ (Ɏɟɗɟ. 15).  
561 ɇɎůɘəŬɠ, Ⱥɚɚȹɜɖ 2009, ů. 375, ɧˊɞɡ əŬɘ ɚɧɔɞɠ ɔɘŬ çˊɚɐɟɖ(ɠ) ŮɜŬɟɛɧɜɘůɖ ɛŮ ŮɝŬɘɟɏůŮɘɠèĿ Ɉˊɏɟ Űɖɠ 

ˊɚɐɟɞɡɠ ŮɜŬɟɛɧɜɘůɖɠ Ⱥɛɛ. ɄŮɟɎəɖɠ, ȼ Ŭɟɢɐ Űɞɡ çɡˊŮɨɗɡɜɞɡ ŭŬɜŮɘůɛɞɨè əŬɘ ɖ ˊɟɧůűŬŰɖ əɞɘɜɞŰɘəɐ 
ɞŭɖɔɑŬ ɔɘŬ Űɖɜ əŬŰŬɜŬɚɤŰɘəɐ ˊɑůŰɖ, ɉɟɖȹɘə, 2009, ů. 352 Ůˊ. 
562

 ũɘŬ Űɞ ˊŮɟɘŮɢɧɛŮɜɞ Űɖɠ ˊɚɖɟɞűɧɟɖůɖɠ ɓɚ. ŭɘŮɝɞŭɘəɎ ȿɘɓŬŭɎ ɉ., ɇɞ ɜɏɞ ŮɡɟɤˊŬɥəɧ ɟɡɗɛɘůŰɘəɧ 

ˊɚŬɑůɘɞ ɔɘŬ Űɖɜ əŬŰŬɜŬɚɤŰɘəɐ ˊɑůŰɖ. ȼ ɃŭɖɔɑŬ 2008/48/ȺȾ ɔɘŬ Űɘɠ ůɡɛɓɎůŮɘɠ əŬŰŬɜŬɚɤŰɘəɐɠ ˊɑůŰɖɠ 

əŬɘ Űɖɜ  əŬŰɎɟɔɖůɖ Űɖɠ ɃŭɖɔɑŬɠ 87/102/ȺɃȾ, ů. 165 Ůˊ. 
563 ȸɚ. ůɢŮŰ. ůə. 19 Űɞɡ Ʉɟɞɞɘɛɑɞɡ çũɘŬ ɜŬ ɛˊɞɟŮɑ ɞ əŬŰŬɜŬɚɤŰɐɠ ɜŬ ɚŬɛɓɎɜŮɘ Űɖɜ ŬˊɧűŬůɐ Űɞɡ ɛŮ 

ˊɚɐɟɖ ɔɜɩɛɖ Űɤɜ ˊɟŬɔɛɎŰɤɜ, ɗŬ ˊɟɏˊŮɘ ɜŬ Űɞɡ ˊŬɟɏɢŮŰŬɘ, ˊɟɘɜ Ŭˊɧ Űɖ ůɨɜŬɣɖ Űɖɠ ůɨɛɓŬůɖɠ ˊɑůŰɤůɖɠ, 

ŮˊŬɟəɏɠ ŮɜɖɛŮɟɤŰɘəɧ ɡɚɘəɧ, Űɞ ɞˊɞɑɞ ɞ əŬŰŬɜŬɚɤŰɐɠ ɜŬ ɏɢŮɘ Űɖ ŭɡɜŬŰɧŰɖŰŬ ɜŬ ˊŬɑɟɜŮɘ ɛŬɕɑ Űɞɡ əŬɘ ɜŬ 

Űɞ ɛŮɚŮŰɎ, ɔɘŬ Űɞɡɠ ɧɟɞɡɠ əŬɘ Űɞ əɧůŰɞɠ Űɖɠ ˊɑůŰɤůɖɠ əŬɘ ɔɘŬ Űɘɠ ɡˊɞɢɟŮɩůŮɘɠ ˊɞɡ ŬɜŬɚŬɛɓɎɜŮɘ.èĿ ũɘŬ 

Űɖɜ ˊɟɞůɡɛɓŬŰɘəɐ ˊɚɖɟɞűɧɟɖůɖ ůŰɘɠ əŬŰŬɜŬɚɤŰɘəɏɠ əŬɘ ˊɘůŰɤŰɘəɏɠ ůɡɛɓɎůŮɘɠ ɓɚ. ŮɜŭŮɘəŰ. 

ȷɚŮɝŬɜŭɟɑŭɞɡ, Ɉˊɞɢɟɏɤůɖ ŬůűɎɚŮɘŬɠ əŬɘ ˊɚɖɟɞűɧɟɖůɖɠ Űɞɡ əŬŰŬɜŬɚɤŰɐ əŬɘ ȺɡɟɤˊŬɘəɐ Ƀɘəɞɜɞɛɘəɐ 

ȾɞɘɜɧŰɖŰŬ, ȷɟɛ 1989, ů. 89 Ůˊ.Ŀ ȸŬɚŰɞɨŭɖɠ, ȻɖŰɐɛŬŰŬ Ŭˊɧ Űɘɠ ɡˊɞɢɟŮɩůŮɘɠ ˊɚɖɟɞűɧɟɖůɖɠ  əŬŰɎ Űɖ 

ůɨɜŬɣɖ Űɖɠ ůɨɛɓŬůɖɠ ůŰɞ ŮɡɟɤˊŬɘəɧ ŭɑəŬɘɞ Űɤɜ ůɡɛɓɎůŮɤɜ, ɉɟȽȹ 2004, ů. 202 Ůˊ. 
564 ɇɎůɘəŬɠ, Ⱥɚɚȹɜɖ 2009, ů. 378 Ůˊ. 
565 ȺɔɔɨŰŮɟŬ ɇɎůɘəŬɠ, Ɉˊɞɢɟɏɤůɖ Űɤɜ ŰɟŬˊŮɕɩɜ ɔɘŬ ůɡɜŭɟɞɛɐ əŬɘ ˊŬɟɞɢɐ ŮˊŬɟəɩɜ ŮɝɖɔɐůŮɤɜ ůŰɞɜ 

ŬɜŰɘůɡɛɓŬɚɚɧɛŮɜɞ ůŰɖɜ əŬŰŬɜŬɚɤŰɘəɐ ˊɑůŰɖ, ȹȺȺ 10/2011, ů. 1018 Ůˊ.Ŀ ũɘŬ Űɞ ˊŮɟɘŮɢɧɛŮɜɞ Űɖɠ 

ˊɟɞůɡɛɓŬŰɘəɐɠ ˊɚɖɟɞűɧɟɖůɖɠ ůŰɘɠ ŮɘŭɘəɧŰŮɟŮɠ ůɡɛɓɎůŮɘɠ ˊɑůŰɤůɖɠ Űɤɜ Ɏɟɗɟ. 5 ˊŬɟ. 5 (ˊɑůŰɤůɖ ɛŮ 

ɡˊŮɟŬɜɎɚɖɣɖ) əŬɘ Ɏɟɗɟ. 6 (ˊɑůŰɤůɖ ɛŮ ˊŬɟɎɚɚɖɚŮɠ ŮˊŮɜŭɡŰɘəɏɠ ůɡɛɓɎůŮɘɠ) Űɖɠ ɃŭɖɔɑŬɠ 2008/48/ȺȾ 

ɓɚ. ɇɎůɘəŬɠ, Ⱥɚɚȹɜɖ 2009, ů. 381 
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129. ȼ Ƀŭ. 2008/48/ȺȾ əŬŰŬɚŮɑˊŮɘ Űɖ ɟɨɗɛɘůɖ Űɤɜ ůɡɜŮˊŮɘɩɜ Ŭˊɧ Űɖɜ ˊŬɟɎɚŮɘɣɖ ɐ 

ŬɗɏŰɖůɖ Űɖɠ ɡˊɞɢɟɏɤůɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ ˊɚɖɟɞűɧɟɖůɖɠ ůŰɖ ŭɘŬəɟɘŰɘəɐ ŮɡɢɏɟŮɘŬ 

Űɤɜ əɟŬŰɩɜ ɛŮɚɩɜ
566
, ɖ ɞˊɞɑŬ ˊɎɜŰɤɠ ɗŬ ˊɟɏˊŮɘ ɜŬ əɘɜŮɑŰŬɘ ŮɜŰɧɠ Űɤɜ ɞɟɑɤɜ Űɞɡ 

ˊɟɤŰɞɔŮɜɞɨɠ ŭɘəŬɑɞɡ, ŭɘŬűɡɚɎůůɞɜŰŬɠ Űɖɜ ŮˊɑŰŮɡɝɖ Űɤɜ ůəɞˊɩɜ Űɖɠ ɃŭɖɔɑŬɠ. ɆŰɖɜ 

ˊŮɟɑˊŰɤůɖ ŬɡŰɐ, ŬəɧɛŬ əɘ Ŭɜ əŬŰŬɟŰɑůŰɖəŮ ɏɔəɡɟɖ ůɨɛɓŬůɖ, ŭŮɜ ŬˊɞəɚŮɑŮŰŬɘ ɖ 

ŮűŬɟɛɞɔɐ Űɤɜ ŭɘŬŰɎɝŮɤɜ Űɤɜ Ɏɟɗɟɤɜ 197 ï 198  ȷȾ, Ůűɧůɞɜ ůɡɜŰɟɏɢɞɡɜ əŬɘ ɞɘ 

ɚɞɘˊɏɠ ˊɟɞɦˊɞɗɏůŮɘɠ ɑŭɟɡůɖɠ Űɖɠ Ůɜ ɚɧɔɤ Ůɡɗɨɜɖɠ
567

.   

 

ɓ) ȷɟɢɐ Űɞɡ ɡˊŮɨɗɡɜɞɡ ŭŬɜŮɘůɛɞɨ əŬɘ Ŭɝɑɤůɖ Ŭˊɞɕɖɛɑɤůɖɠ əŬŰɎ Űɘɠ ȷȾ 197 - 198 

130. ȽŭɘŬɑŰŮɟɖ ůɖɛŬůɑŬ ˊŬɟɞɡůɘɎɕŮɘ ɖ ŮűŬɟɛɞɔɐ Űɤɜ Ɏɟɗɟɤɜ 197 ï 198  ůŰɘɠ 

ˊŮɟɘˊŰɩůŮɘɠ ˊŬɟŬɓɑŬůɖɠ Űɖɠ ɡˊɞɢɟɏɤůɖɠ Ŭɝɘɞɚɧɔɖůɖɠ Űɖɠ ˊɘůŰɞɚɖˊŰɘəɐɠ ɘəŬɜɧŰɖŰŬɠ 

Űɞɡ əŬŰŬɜŬɚɤŰɐ (Ŭɟɢɐ Űɞɡ ɡˊŮɨɗɡɜɞɡ ŭŬɜŮɘůɛɞɨ, responsible lending, 

verantwortungsvolle Kreditvergabe), ɧˊɤɠ ŬɡŰɐ ˊɟɞůŭɘɞɟɑɕŮŰŬɘ ůŰɞ Ɏɟɗɟɞ 8 Űɖɠ Ƀŭ. 

2008/48/ȺȾ əŬɘ Ɏɟɗɟɞ 8 Űɖɠ ȾɈȷ Ȼ1-669/23.06.2010. ȺɘŭɘəɧŰŮɟŬ, ɔɑɜŮŰŬɘ ŭŮəŰɧ ɧŰɘ 

ɖ ɏɜŰŬɝɖ Űɖɠ ɡˊɞɢɟɏɤůɖɠ Űɞɡ ˊɘůŰɤŰɐ ɜŬ ŮɚɏɔɝŮɘ Űɖɜ ˊɘůŰɞɚɖˊŰɘəɐ ɘəŬɜɧŰɖŰŬ Űɞɡ 

ɞűŮɘɚɏŰɖ ůŰɘɠ ˊɟɞůɡɛɓŬŰɘəɏɠ ɡˊɞɢɟŮɩůŮɘɠ Űɖɠ ɃŭɖɔɑŬɠ 2008/48/ȺȾ
568
, ŭɨɜŬŰŬɘ ɜŬ 

ɘŭɟɨŮɘ ɡˊɞɢɟɏɤůɖ Űɞɡ ˊɟɩŰɞɡ ɏɜŬɜŰɘ Űɞɡ ŰŮɚŮɡŰŬɑɞɡ əŬŰɎ Űɘɠ ŭɘŬŰɎɝŮɘɠ Űɤɜ Ɏɟɗɟɤɜ 

197 əŬɘ 198 ȷȾ.   

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                
566 ũɘŬ Űɞɜ ˊɟɞɓɚɖɛŬŰɘůɛɧ  ɓɚ. ȸŬɚŰɞɨŭɖɠ, ȻɖŰɐɛŬŰŬ Ŭˊɧ Űɘɠ ɡˊɞɢɟŮɩůŮɘɠ ˊɚɖɟɞűɧɟɖůɖɠ  əŬŰɎ Űɖ 

ůɨɜŬɣɖ Űɖɠ ůɨɛɓŬůɖɠ ůŰɞ ŮɡɟɤˊŬɘəɧ ŭɑəŬɘɞ Űɤɜ ůɡɛɓɎůŮɤɜ,  ɉɟȽȹ 2004, ů. 206Ŀ ɇɎůɘəŬɠ, Ⱥɚɚȹɜɖ 

2009, ů. 384 Ůˊ. 
567 ȸɚ. ůɢŮŰ. ɇɎůɘəŬɠ, Ⱥɚɚȹɜɖ 2009, ů. 390Ŀ ɞ ɑŭɘɞɠ, Ɉˊɞɢɟɏɤůɖ Űɤɜ ŰɟŬˊŮɕɩɜ ɔɘŬ ůɡɜŭɟɞɛɐ əŬɘ 

ˊŬɟɞɢɐ ŮˊŬɟəɩɜ ŮɝɖɔɐůŮɤɜ ůŰɞɜ ŬɜŰɘůɡɛɓŬɚɚɧɛŮɜɞ ůŰɖɜ əŬŰŬɜŬɚɤŰɘəɐ ˊɑůŰɖ, ȹȺȺ 10/2011, ů. 

1018 Ůˊ.Ŀ  ɋɠ ˊɟɞɠ Űɖɜ ŮűŬɟɛɞɔɐ Űɤɜ Ɏɟɗɟɤɜ 197-198 ȷȾ ŬɜŬűɞɟɘəɎ ɛŮ Űɖɜ ˊŬɟŬɓɑŬůɖ Űɖɠ 

ɡˊɞɢɟɏɤůɖɠ ˊɚɖɟɞűɧɟɖůɖɠ əŬŰɎ Űɖɜ Ƀŭ. 87/102/ȺɃȾ ɓɚ. ũŮɤɟɔɘɎŭɖɠ, Ⱥɜɞɢɘəɧ ŭɑəŬɘɞ, Ⱥɘŭɘəɧ ɛɏɟɞɠ, 

ɇɧɛ. Ƚ, ů. 603 
568 Ɉˊɏɟ Űɖɠ Ɏˊɞɣɖɠ ŬɡŰɐɠ ɇɎůɘəŬɠ, ȼ ɡˊɞɢɟɏɤůɖ Űɞɡ ˊɘůŰɤŰɘəɞɨ űɞɟɏŬ ɔɘŬ Ŭɝɘɞɚɧɔɖůɖ Űɖɠ 

ˊɘůŰɞɚɖˊŰɘəɐɠ ɘəŬɜɧŰɖŰŬɠ Űɞɡ əŬŰŬɜŬɚɤŰɐ ůŰɖɜ ˊŬɟɞɢɐ əŬŰŬɜŬɚɤŰɘəɐɠ ˊɑůŰɖɠ, Ɂɞȸ 2011, ů. 2288 

Ůˊ.Ŀ ɀŮɜŰɐɠ, ȯɛɡɜŬ & ȺɚŮɡɗɏɟɤůɖ Űɞɡ ɈˊŮɟɢɟŮɤɛɏɜɞɡ ɃűŮɘɚɏŰɖ, ů. 56Ŀ ɆŰɞ ůɡɛˊɏɟŬůɛŬ ŬɡŰɧ 

űŬɑɜŮŰŬɘ ɜŬ ůɡɛɓɎɚɚŮɘ Űɧůɞ ɖ ŭɘŬŰɨˊɤůɖ (ˊɟɓɚ. Ɏɟɗɟ. 8 ˊŬɟ. 1 ȾɈȷ Ȼ1-669/23.06.2010 çɄɟɘɜ Ŭˊɧ 

Űɖɜ ůɨɜŬɣɖ Űɖɠ ůɨɛɓŬůɖɠ ˊɑůŰɤůɖɠ [...]è), ɧůɞ əŬɘ ɞ ůəɞˊɧɠ Űɖɠ ŭɘɎŰŬɝɖɠ ɓɚ. ůɢŮŰ. ɀŮɜŰɐɠ, ȯɛɡɜŬ & 

ȺɚŮɡɗɏɟɤůɖ Űɞɡ ɈˊŮɟɢɟŮɤɛɏɜɞɡ ɃűŮɘɚɏŰɖ, ů. 56 əŮɑɛŮɜɞ əŬɘ Űɖɜ ŮəŮɑ ůɖɛ. 124, ů. 122 Ŭɟ. 4 
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2. ȷɝɑɤůɖ Ŭˊɞɕɖɛɑɤůɖɠ əŬŰɎ Űɞ ˊɟɞůɡɛɓŬŰɘəɧ ůŰɎŭɘɞ Űɖɠ ůɨɛɓŬůɖɠ ŭɖɛɞůɑɤɜ 

ɏɟɔɤɜ (Ɏɟɗɟɞ 373 ɜ. 4412/2016) 

 

Ŭ) ȷˊɧ Űɞɜ ɜ. 1418/1984 ůŰɞ Ɏɟɗɟɞ 373 Űɞɡ ɜ. 4412/2016 

131. ɇɞ ŭɑəŬɘɞ Űɖɠ ůɨɛɓŬůɖɠ ŮəŰɏɚŮůɖɠ ŭɖɛɞůɑɤɜ ɏɟɔɤɜ, ɓŬůɘəɐ ɜɞɛɞɗŮŰɘəɐ ˊɖɔɐ 

Űɞɡ ɞˊɞɑɞɡ ɡˊɐɟɝŮ ŬɟɢɘəɎ ɞ ɜ. 1418/1984 ɔɘŬ ŰŬ ŭɖɛɧůɘŬ ɏɟɔŬ əŬɘ ɔɘŬ ůɡɜŬűɐ 

ɗɏɛŬŰŬ, ŭɘŬɛɞɟűɩɗɖəŮ ɡˊɧ Űɖɜ ŮˊɑŭɟŬůɖ Űɞɡ ŮɜɤůɘŬəɞɨ ŭɘəŬɑɞɡ əŬɘ Űɖɜ 

ŮɜůɤɛɎŰɤůɖ ůŰɖɜ Ůɚɚɖɜɘəɐ ɏɜɜɞɛɖ ŰɎɝɖ əŬɜɧɜɤɜ Űɞɡ ˊŬɟŬɔɩɔɞɡ ŭɘəŬɑɞɡ əŬɘ ɘŭɑɤɠ 

Űɤɜ Ƀŭ. 89/665/ȺɃȾ Űɞɡ Ɇɡɛɓɞɡɚɑɞɡ Űɖɠ 21ɖɠ Ƚɞɡɜɑɞɡ 1989 ɔɘŬ Űɞ ůɡɜŰɞɜɘůɛɧ Űɤɜ 

ɜɞɛɞɗŮŰɘəɩɜ, əŬɜɞɜɘůŰɘəɩɜ əŬɘ ŭɘɞɘəɖŰɘəɩɜ ŭɘŬŰɎɝŮɤɜ ˊŮɟɑ Űɖɠ ŮűŬɟɛɞɔɐɠ Űɤɜ 

ŭɘŬŭɘəŬůɘɩɜ ˊɟɞůűɡɔɐɠ ůŰɞɜ ŰɞɛɏŬ Űɖɠ ůɨɜŬɣɖɠ ůɡɛɓɎůŮɤɜ əɟŬŰɘəɩɜ ˊɟɞɛɖɗŮɘɩɜ 

əŬɘ ŭɖɛɞůɑɤɜ ɏɟɔɤɜ, 93/37/ȺɃȾ ˊŮɟɑ ůɡɜŰɞɜɘůɛɞɨ Űɤɜ ŭɘŬŭɘəŬůɘɩɜ ɔɘŬ Űɖ ůɨɜŬɣɖ 

ůɡɛɓɎůŮɤɜ ŭɖɛɞůɑɤɜ ɏɟɔɤɜ, 93/36/ȺɃȾ (ɆɨɛɓŬůɖ ŭɖɛɧůɘɤɜ ˊɟɞɛɖɗŮɘɩɜ) əŬɘ 

92/50/ȺɃȾ (ɆɨɛɓŬůɖ ŭɖɛɧůɘɤɜ ɡˊɖɟŮůɘɩɜ). ɀŮ Űɞɜ ɜ. 2522/1997 ɗŮůˊɑůŰɖəŬɜ 

ŭɘŬŰɎɝŮɘɠ ŬɜŬűɞɟɘəɎ ɛŮ Űɖɜ ˊɟɞůŰŬůɑŬ əŬŰɎ Űɞ ˊɟɞůɡɛɓŬŰɘəɧ ůŰɎŭɘɞ Űɖɠ ůɨɛɓŬůɖɠ 

ŮəŰɏɚŮůɖɠ ŭɖɛɞůɑɞɡ ɏɟɔɞɡ, ɛŮ ůəɞˊɧ Űɖɜ ˊɟɞůŬɟɛɞɔɐ Űɖɠ Ůɚɚɖɜɘəɐɠ ɜɞɛɞɗŮůɑŬɠ 

ˊɟɞɠ Űɖɜ ŬɜŰɑůŰɞɘɢɖ əɞɘɜɞŰɘəɐ, ɛŮŰɎ əŬɘ Ŭˊɧ Űɖɜ əŬŰŬŭɑəɖ Űɖɠ ȺɚɚɎŭŬɠ Ŭˊɧ Űɞ 

ȹȺȾ
569

, ɚɧɔɤ ˊŬɟɎɚŮɘɣɖɠ ŮɛˊɟɧɗŮůɛɖɠ ŮɜůɤɛɎŰɤůɖɠ Űɤɜ ŭɘəɞɜɞɛɘəɩɜ əŬɜɧɜɤɜ Űɖɠ 

Ƀŭ. 89/665/ȺɃȾ. ɆɨɛűɤɜŬ ɛŮ Űɞ Ɏɟɗɟɞ 5 Űɞɡ ɤɠ Ɏɜɤ ɜɧɛɞɡ ç1. Ƀ ŮɜŭɘŬűŮɟɧÕŮɜɞɠ ɞ 

ɞˊɞɑɞɠ ŬˊɞəɚŮɑůɗɖəŮ Ŭˊɧ Űɖ ůɡÕÕŮŰɞɢɐ ɐ Űɖɜ ŬɜɎɗŮůɖ ŭɖÕɧůɘɞɡ ɏɟɔɞɡ, ˊɟɞÕɐɗŮɘŬɠ ɐ 

ɡˊɖɟŮůɑŬɠ, əŬŰɎ ˊŬɟɎɓŬůɖ əŬɜɧɜŬ Űɞɡ əɞɘɜɞŰɘəɞɨ ɐ Űɞɡ ŮůɤŰŮɟɘəɞɨ ŭɘəŬɑɞɡ, 

ŭɘəŬɘɞɨŰŬɘ ɜŬ ŬɝɘɩůŮɘ Ŭˊɧ Űɖɜ ŬɜŬɗɏŰɞɡůŬ Ŭɟɢɐ ŬˊɞɕɖÕɑɤůɖ, əŬŰ' ŮűŬɟÕɞɔɐ Űɤɜ 

ŭɘŬŰɎɝŮɤɜ Űɤɜ Ɏɟɗɟɤɜ 197 əŬɘ 198 ȷ.Ⱦ. ȾɎɗŮ ŭɘɎŰŬɝɖ ˊɞɡ ŬˊɞəɚŮɑŮɘ ɐ ˊŮɟɘɞɟɑɕŮɘ Űɖɜ 

Ŭɝɑɤůɖ ŬɡŰɐ ŭŮɜ ŮűŬɟÕɧɕŮŰŬɘ. 2. ũɘŬ Űɖɜ ŮˊɘŭɑəŬůɖ Űɖɠ ŬˊɞɕɖÕɑɤůɖɠ ŬˊŬɘŰŮɑŰŬɘ ɖ 

ˊɟɞɖɔɞɨÕŮɜɖ Ŭəɨɟɤůɖ ɐ ŬɜŬɔɜɩɟɘůɖ Űɖɠ ŬəɡɟɧŰɖŰŬɠ Űɖɠ ˊŬɟɎɜɞÕɖɠ ˊɟɎɝɖɠ ɐ 

ˊŬɟɎɚŮɘɣɖɠ Ŭˊɧ Űɞ ŬɟÕɧŭɘɞ ŭɘəŬůŰɐɟɘɞ. ȺˊɘŰɟɏˊŮŰŬɘ ůɩɟŮɡůɖ Űɖɠ Ŭɔɤɔɐɠ 

ŬˊɞɕɖÕɑɤůɖɠ ÕŮ Űɖɜ Ŭɔɤɔɐ ŬɜŬɔɜɩɟɘůɖɠ Űɖɠ ŬəɡɟɧŰɖŰŬɠ əŬŰɎ Űɘɠ əɞɘɜɏɠ ŭɘŬŰɎɝŮɘɠ.è.  

 

132. ȼ ŭɘɎŰŬɝɖ ůɡɛˊŮɟɘɚɐűɗɖ ŬɡŰɞɨůɘŬ ůŰɖɜ əɤŭɘəɞˊɞɑɖůɖ Űɖɠ ɜɞɛɞɗŮůɘŬɠ Űɤɜ 

ŭɖɛɞůɑɤɜ ɏɟɔɤɜ Ŭˊɧ Űɞɜ ɜ. 3669/2008 (ūȺȾ Aô 116/18.06.2008). ɀŮ Űɞɜ 

ɛŮŰŬɔŮɜɏůŰŮɟɞ ŬɡŰɞɨ ɜ. 3886/2010 (ūȺȾ ȷô 173/ 30.09.2010), ŮˊɘɢŮɘɟɐɗɖəŮ Ůə ɜɏɞɡ 

ŮɜŬɟɛɧɜɘůɖ Űɖɠ Ůɚɚɖɜɘəɐɠ ɜɞɛɞɗŮůɑŬɠ ɛŮ Űɖɜ ɃŭɖɔɑŬ 89/665/ȺɃȾ əŬɘ Űɖɜ ɃŭɖɔɑŬ 

92/13/ȺɃȾ Űɞɡ Ɇɡɛɓɞɡɚɑɞɡ Űɖɠ 25ɖɠ ūŮɓɟɞɡŬɟɑɞɡ 1992, ɧˊɤɠ ŰɟɞˊɞˊɞɘɐɗɖəŬɜ ɛŮ 

Űɖɜ ɃŭɖɔɑŬ 2007/66/ȺȾ Űɞɡ ȺɡɟɤˊŬɥəɞɨ Ⱦɞɘɜɞɓɞɡɚɑɞɡ əŬɘ Űɞɡ Ɇɡɛɓɞɡɚɑɞɡ Űɖɠ 11
ɖɠ

 

ȹŮəŮɛɓɟɑɞɡ 2007. ɇɞ Ɏɟɗɟɞ 9 Űɞɡ ɜ. 3886/2010 ɘŭɟɨŮɘ ɡˊɞɢɟɏɤůɖ Ŭˊɞɕɖɛɑɤůɖɠ ůŮ 

ˊŮɟɑˊŰɤůɖ ŬˊɞəɚŮɘůɛɞɨ Ŭˊɧ Űɖ ůɡɛɛŮŰɞɢɐ ůŮ ŭɘŬɔɤɜɘůɛɧ ɐ Űɖɜ ŬɜɎɗŮůɖ ůɨɛɓŬůɖɠ, 

əŬŰɎ ˊŬɟɎɓŬůɖ əŬɜɧɜŬ Űɞɡ ŭɘəŬɑɞɡ Űɖɠ ȺɡɟɤˊŬɥəɐɠ Ȱɜɤůɖɠ ɐ Űɞɡ ŮůɤŰŮɟɘəɞɨ 

ŭɘəŬɑɞɡ, çəŬŰô ŬɜɎɚɞɔɖ ŮűŬɟɛɞɔɐ Űɤɜ ŭɘŬŰɎɝŮɤɜ Űɤɜ Ɏɟɗɟɤɜ 197 əŬɘ 198 ȷ.Ⱦ.è. 

ɄŮɟŬɘŰɏɟɤ, ůŰɖɜ ˊŬɟ. 1 Űɞɡ Ɏɟɗɟɞɡ 9, ˊɟɞůŰɑɗŮŰŬɘ ɓô ŮŭɎűɘɞ, ůɨɛűɤɜŬ ɛŮ Űɞ ɞˊɞɑɞ, 

çȷɜ ɞ ŮɜŭɘŬűŮɟɧɛŮɜɞɠ ŬˊɞŭŮɑɝŮɘ ɧŰɘ ɗŬ Űɞɡ ŬɜŮŰɑɗŮŰɞ ɖ ůɨɛɓŬůɖ, Ŭɜ ŭŮɜ ŮɑɢŮ 

ŮɛűɘɚɞɢɤɟɐůŮɘ ɖ ˊŬɟɎɓŬůɖ, ŰɧŰŮ ŭɘəŬɘɞɨŰŬɘ Ŭˊɞɕɖɛɑɤůɖ əŬŰɎ Űɘɠ ɔŮɜɘəɏɠ ŭɘŬŰɎɝŮɘɠè, 

Ůɜɩ ɤɠ ˊɟɞɠ Űɖɜ ˊɟɞɦˊɧɗŮůɖ Űɖɠ ˊɟɞɖɔɞɨɛŮɜɖɠ Ŭəɨɟɤůɖɠ Űɖɠ ˊŬɟɎɜɞɛɖɠ ˊɟɎɝɖɠ ɐ 

                                                
569 C-236/95 (ȺˊɘŰɟɞˊɐ əŬŰɎ Ⱥɚɚɖɜɘəɐɠ ȹɖɛɞəɟŬŰɑŬɠ), Ɇɡɚɚɞɔɐ ɁɞɛɞɚɞɔɑŬɠ 1996. I-04459 
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ˊŬɟɎɚŮɘɣɖɠ Űɖɠ ȷɜŬɗɏŰɞɡůŬɠ ȷɟɢɐɠ, ɖ ˊŬɟ. 2 Űɞɡ Ɏɟɗɟ. 9 ŬɜŬűɏɟŮɘ ɧŰɘ çɖ 

ˊɟɞɦˊɧɗŮůɖ ŬɡŰɐ ŭŮɜ ŬˊŬɘŰŮɑŰŬɘ ůŰɖɜ ˊŮɟɑˊŰɤůɖ Űɖɠ ˊŬɟ. 3 Űɞɡ Ɏɟɗɟɞɡ 7 əŬɘ Űɤɜ 

ˊŬɟŬɔɟɎűɤɜ 3 əŬɘ 4 Űɞɡ Ɏɟɗɟɞɡ 8 Űɞɡ ˊŬɟɧɜŰɞɠ ɐ ɧŰŬɜ, Ůɜ ɔɏɜŮɘ, ŭŮɜ əŬɗɑůŰŬŰŬɘ 

ŮűɘəŰɐ ɖ ŭɘəŬůŰɘəɐ əɐɟɡɝɖ Űɖɠ ŬəɡɟɧŰɖŰŬɠ ɔɘŬ ɚɧɔɞɡɠ ɛɖ ůɡɜŭŮɧɛŮɜɞɡɠ ɛŮ ˊŬɟŬɚŮɑɣŮɘɠ 

Űɞɡ ŮɜŭɘŬűŮɟɞɛɏɜɞɡ.è.  

 

133. ɀŮŰɎ Űɘɠ ˊɟɧůűŬŰŮɠ Ƀŭ. 2014/24/ȺȺ Űɞɡ ȺɡɟɤˊŬɥəɞɨ Ⱦɞɘɜɞɓɞɡɚɑɞɡ əŬɘ Űɞɡ 

Ɇɡɛɓɞɡɚɑɞɡ, Űɖɠ 26
ɖɠ

 ūŮɓɟɞɡŬɟɑɞɡ 2014, ůɢŮŰɘəɎ ɛŮ Űɘɠ ŭɖɛɧůɘŮɠ ˊɟɞɛɐɗŮɘŮɠ əŬɘ Űɖɜ 

əŬŰɎɟɔɖůɖ Űɖɠ Ƀŭ. 2004/18/ȺȾ əŬɘ 2014/25/ȺȺ Űɞɡ ȺɡɟɤˊŬɥəɞɨ Ⱦɞɘɜɞɓɞɡɚɑɞɡ əŬɘ 

Űɞɡ Ɇɡɛɓɞɨɚɘɞɡ, Űɖɠ 26
ɖɠ

 ūŮɓɟɞɡŬɟɑɞɡ 2014 , ůɢŮŰɘəɎ ɛŮ Űɘɠ ˊɟɞɛɐɗŮɘŮɠ űɞɟɏɤɜ ˊɞɡ 

ŭɟŬůŰɖɟɘɞˊɞɘɞɨɜŰŬɘ ůŰɞɡɠ ŰɞɛŮɑɠ Űɞɡ ɨŭŬŰɞɠ, Űɖɠ ŮɜɏɟɔŮɘŬɠ, Űɤɜ ɛŮŰŬűɞɟɩɜ əŬɘ Űɤɜ 

ŰŬɢɡŭɟɞɛɘəɩɜ ɡˊɖɟŮůɘɩɜ əŬɘ Űɖɜ əŬŰɎɟɔɖůɖ Űɖɠ Ƀŭ. 2004/17/ȺȾ, ɞɘ ŭɘŬŰɎɝŮɘɠ Űɞɡ ɜ. 

3886/2010 əŬŰŬɟɔɐɗɖəŬɜ ɛŮ Űɞ Ɏɟɗɟɞ 377 ˊŬɟ. 1 ˊŮɟ. 27 Űɞɡ ɜ. 4412/2016 (ūȺȾ ȷô 

147/ 08.08.2016). ɇɞ Ɏɟɗɟɞ 373 Űɞɡ ɜ. 4412/2016 ɟɡɗɛɑɕŮɘ əŬŰɎ Űɟɧˊɞ ŬɜŰɑůŰɞɘɢɞ ɛŮ 

Űɖ ɟɨɗɛɘůɖ Űɞɡ Ɏɟɗɟɞɡ 9 Űɞɡ ɜ. 3886/2010, Űɖɜ Ŭɝɑɤůɖ Ŭˊɞɕɖɛɑɤůɖɠ əŬŰɎ Űɖɠ 

ȷɜŬɗɏŰɞɡůŬɠ ȷɟɢɐɠ ɚɧɔɤ çˊŰŬɑůɛŬŰɞɠè əŬŰɎ Űɞ ˊɟɞůɡɛɓŬŰɘəɧ ůŰɎŭɘɞ Űɞɡ 

ŭɘŬɔɤɜɘůɛɞɨ. 

 

ɓ) ȼ Ŭɝɑɤůɖ Ŭˊɞɕɖɛɑɤůɖɠ Űɞɡ Ɏɟɗɟɞɡ 373 ɜ. 4412/2016 əŬɘ ɖ ůɢɏůɖ Űɖɠ ˊɟɞɠ Űɘɠ 

ȷȾ 197 ï 198  

134. ȼ Ŭɝɑɤůɖ Ŭˊɞɕɖɛɑɤůɖɠ Űɞɡ Ɏɟɗɟɞɡ 373 Űɞɡ ɜ. 4412/2016 ŬˊɞɓɚɏˊŮɘ ůŰɖɜ 

Ůɜɑůɢɡůɖ Űɖɠ ɏɜɜɞɛɖɠ ɗɏůɖɠ Űɤɜ ɡˊɞɣɖűɑɤɜ ŬɜŬŭɧɢɤɜ əŬŰɎ Űɖɜ Ůɝɏɚɘɝɖ Űɞɡ 

ˊɟɞůɡɛɓŬŰɘəɞɨ ůŰŬŭɑɞɡ Űɞɡ ŭɘŬɔɤɜɘůɛɞɨ
570

. ũɘŬ Űɖɜ Ůɡŭɞəɑɛɖůɖ Űɖɠ ůɢŮŰɘəɐɠ 

Ŭɔɤɔɐɠ əŬɘ Űɖɜ ɘəŬɜɞˊɞɑɖůɖ ŬɡŰɐɠ, ŬˊŬɘŰŮɑŰŬɘ ɖ ůɡɜŭɟɞɛɐ ɞɟɘůɛɏɜɤɜ ŭɘŬŭɘəŬůŰɘəɩɜ 

əŬɘ ɞɡůɘŬůŰɘəɩɜ ˊɟɞɦˊɞɗɏůŮɤɜ, ɛŮŰŬɝɨ Űɤɜ ɞˊɞɑɤɜ ɖ ˊɟɞɖɔɞɨɛŮɜɖ Ŭəɨɟɤůɖ ɐ 

ŬɜŬɔɜɩɟɘůɖ Űɖɠ ŬəɡɟɧŰɖŰŬɠ Űɖɠ ˊŬɟɎɜɞɛɖɠ ˊɟɎɝɖɠ ɐ ˊŬɟɎɚŮɘɣɖɠ Ůə ɛɏɟɞɡɠ Űɖɠ 

ŬɜŬɗɏŰɞɡůŬɠ Ŭɟɢɐɠ əŬɘ ɞ ˊŬɟɎɜɞɛɞɠ ŬˊɞəɚŮɘůɛɧɠ Ŭˊɧ Űɖ ůɡɛɛŮŰɞɢɐ ɐ Űɖɜ ŬɜɎɗŮůɖ 

Űɞɡ ɏɟɔɞɡ
571

. 

 

135. Ƀ ɜɧɛɞɠ ˊɟɞɓɚɏˊŮɘ Űɖɜ ŬɜɎɚɞɔɖ ŮűŬɟɛɞɔɐ Űɤɜ ŭɘŬŰɎɝŮɤɜ Űɤɜ Ɏɟɗɟɤɜ 197 əŬɘ 

198 ȷȾ, ɛɖ ɞɟɑɕɞɜŰŬɠ ůɢŮŰɘəɎ ɤɠ ˊɟɞɠ Űɞ Ŭɜ ŬɡŰɐ əŬŰŬɚŬɛɓɎɜŮɘ Űɞ ůɨɜɞɚɞ Űɧůɞ Űɤɜ 

ˊɟɞɦˊɞɗɏůŮɤɜ ɧůɞ əŬɘ Űɤɜ Ůɜɜɧɛɤɜ ůɡɜŮˊŮɘɩɜ Űɤɜ ˊŬɟŬˊɎɜɤ ŭɘŬŰɎɝŮɤɜ Űɞɡ 

ȷůŰɘəɞɨ ȾɩŭɘəŬ ɐ Ŭɜ ɖ ŬɜɎɚɞɔɖ ŮűŬɟɛɞɔɐ ˊŮɟɘɞɟɑɕŮŰŬɘ Ŭˊɚɩɠ ůŰɞɜ ˊɟɞůŭɘɞɟɘůɛɧ 

                                                
570 ũŮɤɟɔɘɎŭɖɠ, Ⱥɜɞɢɘəɧ ȹɑəŬɘɞ, Ⱥɘŭɘəɧ ɛɏɟɞɠ, ɇɧɛ. ȽȽ, ů. 327 
571 ȸɚ. ŬɜŬɚɡŰɘəɎ ũŮɤɟɔɘɎŭɖɠ, Ⱥɜɞɢɘəɧ ȹɑəŬɘɞ, Ⱥɘŭɘəɧ ɛɏɟɞɠ, ɇɧɛ. ȽȽ, ů. 327 Ůˊ.Ŀ ũɏɟɞɜŰŬɠ, ȹɑəŬɘɞ 

ŭɖɛɞůɑɤɜ ɏɟɔɤɜ2, ů. 547 Ůˊ.Ŀ ɞ ɑŭɘɞɠ, ȼ ŮűŬɟɛɞɔɐ Űɤɜ ɗŮůɛɩɜ Űɖɠ ŭɘɞɑəɖůɖɠ ŬɚɚɞŰɟɑɤɜ əŬɘ Űɖɠ 

ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ ůŰɞ ŭɘɞɘəɖŰɘəɧ ŭɑəŬɘɞ, ȹȹ 1992, ů. 1001 Ůˊ.Ŀ ɅɎɘəɞɠ, ȹɑəŬɘɞ ȹɖɛɞůɑɤɜ 

ɆɡɛɓɎůŮɤɜ2, ů. 798 Ůˊ.Ŀ ɞ ɑŭɘɞɠ,  ȷɔɤɔɐ ŬˊɞɕɖɛɘɩůŮɤɠ ɔɘŬ ˊɟɞůɡɛɓŬŰɘəɧ çˊŰŬɑůɛŬè (ɜ. 2522/1997) 

Ůɜɩˊɘɞɜ Űɤɜ ŭɘɞɘəɖŰɘəɩɜ ŭɘəŬůŰɖɟɑɤɜ, ȾɟɘŰȺ 1999, ů. 159 Ůˊ.Ŀ ũŮɤɟɔɘɎŭɖɠ/ɄŬɡɚɧˊɞɡɚɞɠ, ɇɞ 

ˊɟɞůɡɛɓŬŰɘəɧ ˊŰŬɑůɛŬ ůŰɘɠ ŭɘɞɘəɖŰɘəɏɠ ůɡɛɓɎůŮɘɠ, Ɂɞȸ 1987, ů. 701 Ůˊ.Ŀ ȹɟɧůɞɠ, ȼ Ůɡɗɨɜɖ əŬŰɎ Űɘɠ 
ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ ï ɄɟɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ (197-198 ȷȾ) ůŰɖ ȹɘɞɘəɖŰɘəɐ ɆɨɛɓŬůɖ, ȾɟɘŰȺ 1999, ů. 

165 Ůˊ.Ŀ ȿŬɕŬɟɎŰɞɠ, ȼ Ůɡɗɨɜɖ Ŭˊɧ Űɘɠ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ ůŰɘɠ ŭɖɛɧůɘŮɠ ůɡɛɓɎůŮɘɠ, ɛŮ Ŭűɞɟɛɐ Űɘɠ ɆŰȺ 

451/2013, 1943/2013, ŪɄȹȹ 2015 (3), ů. 200 Ůˊ.Ŀ ɆɞɥɚŮɜŰɎəɖɠ, ȼ ˊɟɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ ůŰɞ 

ŭɘɞɘəɖŰɘəɧ ŭɑəŬɘɞ, ȹȹ 1998, ů. 1 Ůˊ.Ŀ Ɇɡɜɞŭɘɜɧɠ, ȷɝɑɤůɖ Ŭˊɞɕɖɛɑɤůɖɠ ɔɘŬ ˊŬɟŬɓɎůŮɘɠ əŬŰɎ Űɞ 

ˊɟɞůɡɛɓŬŰɘəɧ ůŰɎŭɘɞ əŬŰɎɟŰɘůɖɠ ůɡɛɓɎůŮɤɜ Űɞɡ ŭɖɛɞůɑɞɡ ŬˊɞɟɟɏɞɡůŬ Ŭˊɧ Űɞ əɞɘɜɞŰɘəɧ ŭɑəŬɘɞ, 

ȾɟɘŰȺ 1999, ů. 211 Ůˊ. 
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Űɞɡ Ůɑŭɞɡɠ əŬɘ Űɖɠ ɏəŰŬůɖɠ Űɖɠ ŬˊɞəŬŰŬůŰŬŰɏŬɠ ɕɖɛɑŬɠ
572

. Ƀ ůɢŮŰɘəɧɠ 

ˊɟɞɓɚɖɛŬŰɘůɛɧɠ ŭŮɜ ŮɑɜŬɘ ɎɔɜɤůŰɞɠ ůŰɞ ȷůŰɘəɧ ȹɑəŬɘɞ əŬɘ ɢŬɟŬəŰɖɟɘůŰɘəɧ 

ˊŬɟɎŭŮɘɔɛŬ ŬˊɞŰŮɚŮɑ, ɖ ˊŬɟŬˊɞɛˊɐ ˊɚɐɗɞɡɠ ŭɘŬŰɎɝŮɤɜ Űɞɡ ȷůŰɘəɞɨ ȾɩŭɘəŬ (ˊɢ. 

380 Ůŭ. Ŭô, 389 ˊŬɟ. 2, 509 Ůŭ. ɓô əɚˊ.) ůŰɘɠ ŭɘŬŰɎɝŮɘɠ Űɞɡ ŬŭɘəŬɘɞɚɞɔɐŰɞɡ 

ˊɚɞɡŰɘůɛɞɨ. ȺɟɤŰɎŰŬɘ ůɡɜŬűɩɠ ůŰɖɜ ˊŮɟɑˊŰɤůɖ ŬɡŰɐ, Ŭɜ ɖ ˊŬɟŬˊɞɛˊɐ 

əŬŰŬɚŬɛɓɎɜŮɘ Űɞ ůɨɜɞɚɞ Űɖɠ ɟɨɗɛɘůɖɠ Űɤɜ 904 Ůˊ. ȷȾ, ɐŰɞɘ Űɧůɞ Űɘɠ ˊɟɞɦˊɞɗɏůŮɘɠ 

ɧůɞ əŬɘ Űɘɠ ɏɜɜɞɛŮɠ ůɡɜɏˊŮɘŮɠ ɐ ɛɧɜɞ Űɞɜ ˊɟɞůŭɘɞɟɘůɛɧ Űɖɠ Ůɡɗɨɜɖɠ Űɞɡ ɚɐˊŰɖ
573

.  

 

136. ɆɨɛűɤɜŬ ɛŮ Űɖɜ ˊɚŮɧɜ ɡˊɞůŰɖɟɑɝɘɛɖ Ɏˊɞɣɖ, ç[...] Űɞ ˊɟŬɔɛŬŰɘəɧ Űɞɡ Ɏɟɗɟɞɡ 5 

Ä 1 Ůŭ. Ŭô Űɞɡ ɜ. 2522/1997 (əŬɘ ɐŭɖ 373 ɜ. 4412/2016) ŮɑɜŬɘ ˊɚɐɟŮɠ, ɡˊɧ Űɖɜ ɏɜɜɞɘŬ 

ɧŰɘ ŭŮɜ ɢɟɐɕŮɘ ŮɟɛɖɜŮɡŰɘəɐɠ ůɡɛˊɚɐɟɤůɖɠ ɛŮ ˊŬɟŬˊɞɛˊɐ ůŮ ɎɚɚŮɠ ŭɘŬŰɎɝŮɘɠ
574
è, 

ůɡɜŮˊɩɠ ɖ ŬɜɎɚɞɔɖ ŮűŬɟɛɞɔɐ Űɤɜ ȷȾ 197 ï 198  ŬˊɞəŰɎ ˊɟŬəŰɘəɐ ůɖɛŬůɑŬ 

ŬɜŬűɞɟɘəɎ ɛŮ Űɞɜ ˊɟɞůŭɘɞɟɘůɛɧ Űɤɜ Ůɜɜɧɛɤɜ ůɡɜŮˊŮɘɩɜ əŬɘ ɘŭɑɤɠ ɤɠ ˊɟɞɠ Űɖɜ 

ɏəŰŬůɖ Űɖɠ Ŭˊɞɕɖɛɑɤůɖɠ. ȰŰůɘ ŬˊɞəŬŰŬůŰŬŰɏɞ əɟɑɜŮŰŬɘ Űɞ ŬɟɜɖŰɘəɧ ŭɘŬűɏɟɞɜ, Űɧůɞ 

ɡˊɧ Űɖ  ɛɞɟűɐ Űɖɠ ɗŮŰɘəɐɠ ɧůɞ əŬɘ ɡˊɧ Űɖ ɛɞɟűɐ Űɖɠ ŬˊɞɗŮŰɘəɐɠ ɕɖɛɑŬɠ, ɧɢɘ ɧɛɤɠ 

əŬɘ Űɞ ŭɘŬűɏɟɞɜ Ůəˊɚɐɟɤůɖɠ, ůŰɞ ɛɏŰɟɞ ˊɞɡ Űɞ ŰŮɚŮɡŰŬɑɞ ˊɟɞɦˊɞɗɏŰŮɘ ɏɔəɡɟɖ 

ůɨɜŬɣɖ Űɖɠ ůɨɛɓŬůɖɠ əŬɘ ŬɗɏŰɖůɖ Űɤɜ Ůɝ ŬɡŰɐɠ ˊŬɟŬɔɧɛŮɜɤɜ ɡˊɞɢɟŮɩůŮɤɜ
575

. Ƀɘ 

ˊŬɟŬˊɎɜɤ ŭɘŬŰɎɝŮɘɠ Űɞɡ ȷůŰɘəɞɨ ȾɩŭɘəŬ ŭɘŬŰɖɟɞɨɜ, ŮɜŰɞɨŰɞɘɠ, Űɖɜ ˊɟŬəŰɘəɐ Űɞɡɠ 

ůɖɛŬůɑŬ ɤɠ ˊɟɞɠ Űɖɜ ŮɝŮɘŭɑəŮɡůɖ Űɖɠ ɏɜɜɞɘŬɠ Űɞɡ ˊŬɟŬɜɧɛɞɡ: Űɡɢɧɜ əŬəɧˊɘůŰɖ əŬɘ 

ŬɜŰɘůɡɜŬɚɚŬəŰɘəɐ əŬŰɎ Űɞ ˊɟɞůɡɛɓŬŰɘəɧ ůŰɎŭɘɞ Űɞɡ ŭɘŬɔɤɜɘůɛɞɨ ůɡɛˊŮɟɘűɞɟɎ Ůə 

ɛɏɟɞɡɠ Űɖɠ ŬɜŬɗɏŰɞɡůŬɠ Ŭɟɢɐɠ, ůŰɞɘɢŮɘɞɗŮŰŮɑ Űɞ ˊŬɟɎɜɞɛɞ Űɞɡ Ɏɟɗɟɞɡ 373 Űɞɡ ɜ. 

4412/2016, ɤɠ ŬɡŰɞŰŮɚɞɨɠ ɞɡůɘŬůŰɘəɐɠ ˊɟɞɦˊɧɗŮůɖɠ ɔɘŬ Űɖɜ ɑŭɟɡůɖ Űɖɠ Ůɡɗɨɜɖɠ
576

.  

 

 

 

 

 

 

 

 

 

                                                
572 ũɘŬ Űɞɜ ˊɟɞɓɚɖɛŬŰɘůɛɧ ɓɚ. ũŮɤɟɔɘɎŭɖɠ, Ⱥɜɞɢɘəɧ ȹɑəŬɘɞ, ũŮɜɘəɧ ɛɏɟɞɠ, ɇɧɛ. ȽȽ, ů. 329 ůɖɛ. 60Ŀ 

ɅɎɘəɞɠ, ȷɔɤɔɐ ŬˊɞɕɖɛɘɩůŮɤɠ ɔɘŬ ˊɟɞůɡɛɓŬŰɘəɧ çˊŰŬɑůɛŬè (ɜ. 2522/1997) Ůɜɩˊɘɞɜ Űɤɜ ŭɘɞɘəɖŰɘəɩɜ 

ŭɘəŬůŰɖɟɑɤɜ, ȾɟɘŰȺ 1999, ů. 192 
573 ũɘŬ ŰŬ ůɢŮŰɘəɎ ɕɖŰɐɛŬŰŬ ɓɚ. ɆŰŬɗɧˊɞɡɚɞɠ ůŮ ũŮɤɟɔɘɎŭɖ ï ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ ȺɘůŬɔ. 904-913 Ŭɟ. 45 

Ůˊ.Ŀ ũŮɤɟɔɘɎŭɖɠ, Ⱥɜɞɢɘəɧ ȹɑəŬɘɞ, ũŮɜɘəɧ ɛɏɟɞɠ, Ä54, ů. 538Ŀ ūɑɚɘɞɠ, Ⱥɜɞɢɘəɧ ȹɑəŬɘɞ5, Ⱥɘŭɘəɧ ɀɏɟɞɠ, 

ɇɧɛ. ȽȽ, Ä141ŭ, ů. 231 əŬɘ Űɖɜ ŮəŮɑ ɔŮɟɛŬɜɘəɐ ɓɘɓɚɘɞɔɟŬűɑŬ. 
574 ũŮɤɟɔɘɎŭɖɠ, Ⱥɜɞɢɘəɧ ȹɑəŬɘɞ, ũŮɜɘəɧ ɛɏɟɞɠ, ɇɧɛ. ȽȽ, ů. 329 ůɖɛ. 60 
575 ȸɚ. ůɢŮŰ. ũŮɤɟɔɘɎŭɖɠ, Ⱥɜɞɢɘəɧ ȹɑəŬɘɞ, ũŮɜɘəɧ ɛɏɟɞɠ, ɇɧɛ. ȽȽ, ů. 331Ŀ ũŮɤɟɔɘɎŭɖɠ/ɄŬɡɚɧˊɞɡɚɞɠ, 

Ɂɞȸ 1987, ů. 701 Ůˊ. əŬɘ ɘŭɑɤɠ ů. 705Ŀ ɆɞɥɚŮɜŰɎəɖɠ, ȼ ˊɟɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ ůŰɞ ŭɘɞɘəɖŰɘəɧ ŭɑəŬɘɞ, 
ȹȹ 1998, ů. 5-6 
576 ũŮɤɟɔɘɎŭɖɠ, Ⱥɜɞɢɘəɧ ȹɑəŬɘɞ, ũŮɜɘəɧ ɛɏɟɞɠ, ɇɧɛ. ȽȽ, ů. 330 ůɖɛ. 61Ŀ ɅɎɘəɞɠ, ȷɔɤɔɐ ŬˊɞɕɖɛɘɩůŮɤɠ 

ɔɘŬ ˊɟɞůɡɛɓŬŰɘəɧ çˊŰŬɑůɛŬè (ɜ. 2522/1997) Ůɜɩˊɘɞɜ Űɤɜ ŭɘɞɘəɖŰɘəɩɜ ŭɘəŬůŰɖɟɑɤɜ, ȾɟɘŰȺ 1999, ů. 

192Ŀ Ɇɡɜɞŭɘɜɧɠ, ȷɝɑɤůɖ Ŭˊɞɕɖɛɑɤůɖɠ ɔɘŬ ˊŬɟŬɓɎůŮɘɠ əŬŰɎ Űɞ ˊɟɞůɡɛɓŬŰɘəɧ ůŰɎŭɘɞ əŬŰɎɟŰɘůɖɠ 

ůɡɛɓɎůŮɤɜ Űɞɡ ŭɖɛɞůɑɞɡ ŬˊɞɟɟɏɞɡůŬ Ŭˊɧ Űɞ əɞɘɜɞŰɘəɧ ŭɑəŬɘɞ, ȾɟɘŰȺ 1999, ů. 222Ŀ ɆɞɥɚŮɜŰɎəɖɠ, ȼ 

ˊɟɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ ůŰɞ ŭɘɞɘəɖŰɘəɧ ŭɑəŬɘɞ, ȹȹ 1998, ů. 5-6 ɛŮ ɜɞɛɞɚɞɔɘŬəɏɠ ˊŬɟŬˊɞɛˊɏɠ 
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4. ɇɞ ˊɟɞůɡɛɓŬŰɘəɧ ůŰɎŭɘɞ əŬŰɎ Űɞɜ ȾɩŭɘəŬ ɄɟɞɛɐɗŮɘŬɠ ȼɚŮəŰɟɘəɐɠ 

ȺɜɏɟɔŮɘŬɠ 

137. ȺɘůŬɔɤɔɘəɎ: ɀŮ Űɞɜ ȾɩŭɘəŬ ɄɟɞɛɐɗŮɘŬɠ ȼɚŮəŰɟɘəɐɠ ȺɜɏɟɔŮɘŬɠ ůŮ ɄŮɚɎŰŮɠ 

ɟɡɗɛɑɕɞɜŰŬɘ ŰŬ ŭɘəŬɘɩɛŬŰŬ əŬɘ ɞɘ ɡˊɞɢɟŮɩůŮɘɠ Űɤɜ ɄɟɞɛɖɗŮɡŰɩɜ əŬɘ Űɤɜ ɄŮɚŬŰɩɜ 

əŬŰɎ Űɞ ůŰɎŭɘɞ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ əŬɘ Űɖɠ ůɨɜŬɣɖɠ Űɖɠ ɛŮŰŬɝɨ Űɞɡɠ ůɨɛɓŬůɖɠ 

ˊɟɞɛɐɗŮɘŬɠ ɖɚŮəŰɟɘəɐɠ ŮɜɏɟɔŮɘŬɠ, ɧůɞ əŬɘ ɖ Ůəˊɚɐɟɤůɖ Űɤɜ ůɡɛɓŬŰɘəɩɜ Űɞɡɠ 

ɡˊɞɢɟŮɩůŮɤɜ ɛŮŰɎ Űɖɜ əŬŰɎɟŰɘůɖ Űɖɠ ůɨɛɓŬůɖɠ
577

. Ƀ ȾɩŭɘəŬɠ ɄɟɞɛɐɗŮɘŬɠ 

ɗŮůˊɑůŰɖəŮ ɓɎůŮɘ Űɞɡ ɜɧɛɞɡ 2773/1999 ɛŮ Űɖɜ ɡˊô Ŭɟɘɗɛ. 4524/2001 Ɉˊɞɡɟɔɘəɐ 

ȷˊɧűŬůɖ (ūȺȾ ȸȭ 270/15.03.2001), ɓɎůŮɘ Űɞɡ ɆɢŮŭɑɞɡ ȾɩŭɘəŬ ɄɟɞɛɐɗŮɘŬɠ ůŮ 

ɄŮɚɎŰŮɠ, ˊɞɡ ɡˊŮɓɚɐɗɖ Ŭˊɧ Űɖ ɅɡɗɛɘůŰɘəɐ ȷɟɢɐ ȺɜɏɟɔŮɘŬɠ ůŰɘɠ 14.2.2001. ɇɞɜ 

ȽŬɜɞɡɎɟɘɞ Űɞɡ 2013, əŬŰɧˊɘɜ Űɤɜ Ŭˊɧ 5.03.10, 19.07.11 əŬɘ 9.04.12 ŭɘŬɓɞɡɚɏɡůŮɤɜ 

əŬɘ Űɖɠ ɡˊô Ŭɟɘɗɛ. 14/2012 ũɜɤɛɞŭɧŰɖůɖɠ Űɖɠ ɅɡɗɛɘůŰɘəɐɠ ȷɟɢɐɠ ȺɜɏɟɔŮɘŬɠ, 

ŮəŭɧɗɖəŮ əŬŰɧˊɘɜ Ɉˊɞɡɟɔɘəɐɠ ȷˊɧűŬůɖɠ (ūȺȾ ȸô 832/09.04.2013) əŬɘ ůɨɛűɤɜŬ ɛŮ 

Űɖɜ ŮɝɞɡůɘɞŭɞŰɘəɐ ŭɘɎŰŬɝɖ Űɖɠ ˊŬɟŬɔɟɎűɞɡ 1 Űɞɡ Ɏɟɗɟɞɡ 138 Űɞɡ ɜ. 4001/2001, ɞ 

ȾɩŭɘəŬɠ ɄɟɞɛɐɗŮɘŬɠ ȼɚŮəŰɟɘəɐɠ ȺɜɏɟɔŮɘŬɠ ůŮ ɄŮɚɎŰŮɠ, ɛŮ ůəɞˊɧ Űɖ ç[...]ɗɏůˊɘůɖ 

Ůɜɧɠ ɜɏɞɡ, ɞɚɞəɚɖɟɤÕɏɜɞɡ ˊɚɏɔÕŬŰɞɠ ŭɘŬŰɎɝŮɤɜ, ɓɎůŮɘ Űɤɜ ɞˊɞɑɤɜ ɜŬ ɟɡɗÕɑɕɞɜŰŬɘ ŰŬ 

ŭɘəŬɘɩÕŬŰŬ əŬɘ ɞɘ ɡˊɞɢɟŮɩůŮɘɠ Űɤɜ ɄŮɚŬŰɩɜ əŬɘ Űɤɜ ɄɟɞÕɖɗŮɡŰɩɜ, Űɧůɞ əŬŰɎ Űɞ 

ůŰɎŭɘɞ Űɤɜ ŭɘŬˊɟŬɔÕŬŰŮɨůŮɤɜ əŬɘ Űɖ ůɨɜŬɣɖ Űɖɠ ÕŮŰŬɝɨ Űɞɡɠ ůɨÕɓŬůɖɠ, ɧůɞ əŬɘ əŬŰɎ 

Űɖɜ Ůəˊɚɐɟɤůɖ Űɤɜ ůɡÕɓŬŰɘəɩɜ Űɞɡɠ ɡˊɞɢɟŮɩůŮɤɜ
578
è. ɀŮ Űɖɜ ˊɟɧůűŬŰɖ ɡˊô Ŭɟɘɗɛ. 

ȷɄȺȼȿ/ũ/ū1/ɞɘə.177367 Ɉˊɞɡɟɔɘəɐ ȷˊɧűŬůɖ (ūȺȾ ȸô 1463/24.05.2016) əŬɘ 

əŬŰɧˊɘɜ Űɖɠ ɡˊô Ŭɟ. 1/2015 ũɜɩɛɖ Űɖɠ ɅɡɗɛɘůŰɘəɐɠ ȷɟɢɐɠ ȺɜɏɟɔŮɘŬɠ, ŬəɞɚɞɨɗɖůŮ 

ɜŮɧŰŮɟɖ Űɟɞˊɞˊɞɑɖůɖ Űɞɡ ȾɩŭɘəŬ ɄɟɞɛɐɗŮɘŬɠ, ɘŭɑɤɠ ɤɠ ˊɟɞɠ Űɖɜ ŭɡɜŬŰɧŰɖŰŬ 

əŬŰŬɔɔŮɚɑŬɠ Űɖɠ ůɨɛɓŬůɖɠ ˊɟɞɛɐɗŮɘŬɠ (Ɏɟɗɟ. 21 ˊŬɟ. 1, 42 ˊŬɟ. 1) əŬɘ Űɖɜ 

Ůɝɧűɚɖůɖ Űɤɜ ɞűŮɘɚɩɜ ˊɟɞɠ Űɞɜ ɄɟɞɛɖɗŮɡŰɐ (Ɏɟɗɟ. 42 ˊŬɟ. 4). 

 

Ŭ) ȼ ˊɟɞůɡɛɓŬŰɘəɐ ŭɘŬŭɘəŬůɑŬ ůɨɜŬɣɖɠ Űɖɠ ůɨɛɓŬůɖɠ 

138. ȼ ˊɟɞɛɐɗŮɘŬ ɖɚŮəŰɟɘəɐɠ ŮɜɏɟɔŮɘŬɠ ˊɟɞɦˊɞɗɏŰŮɘ Űɖ ůɨɜŬɣɖ ůɨɛɓŬůɖɠ (ůɨɛɓŬůɖ 

ˊɟɞɛɐɗŮɘŬɠ) ɛŮŰŬɝɨ ɄɟɞɛɖɗŮɡŰɐ əŬɘ ɄŮɚɎŰɖ (Ɏɟɗɟɞ 6 ȾɩŭɘəŬ ɄɟɞɛɐɗŮɘŬɠ, Ɏɟɗɟɞ 

47 ˊŬɟ. 2 ɜ. 4001/2011). ɆɨɛűɤɜŬ ɛŮ Űɘɠ ůɢŮŰɘəɏɠ ŭɘŬŰɎɝŮɘɠ, ɖ əŬŰɎɟŰɘůɖ Űɖɠ 

ůɨɛɓŬůɖɠ ŬˊŬɘŰŮɑ ˊɟɞůűɞɟɎ (ˊɟɞůűɞɟɎ ˊɟɞɛɐɗŮɘŬɠ), Űɖɜ ɞˊɞɑŬ əŬŰŬɟŰɑɕŮɘ əŬɘ 

ɡˊɞɓɎɚɚŮɘ ɞ ɄɟɞɛɖɗŮɡŰɐɠ ůŰɞɜ ɄŮɚɎŰɖ əŬŰɧˊɘɜ ŬɑŰɖůɖɠ (ŬɑŰɖůɖ ˊɟɞɛɐɗŮɘŬɠ) Űɞɡ 

ŰŮɚŮɡŰŬɑɞɡ. ɇɞ ɇɟɑŰɞ (3
ɞ
) ȾŮűɎɚŬɘɞ Űɞɡ ȾɩŭɘəŬ ɄɟɞɛɐɗŮɘŬɠ ɛŮ ŰɑŰɚɞ 

çɄɟɞůɡɛɓŬŰɘəɐ ȹɘŬŭɘəŬůɑŬè əŬɘ ɞɘ ŮəŮɑ ůɡůŰɖɛŬŰɘəɎ ŮɜŰŬɔɛɏɜŮɠ ŭɘŬŰɎɝŮɘɠ Űɤɜ 

Ɏɟɗɟɤɜ 14-17, ɟɡɗɛɑɕɞɡɜ ŮɘŭɘəɧŰŮɟŬ Űɖɜ əŬŰɎɟŰɘůɖ Űɖɠ ůɨɛɓŬůɖɠ ˊɟɞɛɐɗŮɘŬɠ
579

.  

 

139. ɆɡɔəŮəɟɘɛɏɜŬ, Űɞ Ɏɟɗɟɞ 14 Űɞɡ ȾɩŭɘəŬ ɄɟɞɛɐɗŮɘŬɠ ɟɡɗɛɑɕŮɘ Űɘɠ ˊɟɞɦˊɞɗɏůŮɘɠ 

əŬɘ Űɞɜ Űɟɧˊɞ ɡˊɞɓɞɚɐɠ Űɖɠ ŬɑŰɖůɖɠ ˊɟɞůűɞɟɎɠ ˊɟɞɛɐɗŮɘŬɠ Űɞɡ ɄŮɚɎŰɖ ˊɟɞɠ Űɞɜ 

ɄɟɞɛɖɗŮɡŰɐ, Ůɜɩ Űɞ Ɏɟɗɟɞ 15 ˊɟɞůŭɘɞɟɑɕŮɘ Űɞ ɡˊɞɢɟŮɤŰɘəɧ ˊŮɟɘŮɢɧɛŮɜɞ Űɖɠ 

                                                
577 ȸɚ. Ɏɟɗɟ. 1 ȾɩŭɘəŬ ɄɟɞɛɐɗŮɘŬɠ əŬɘ Ɏɟɗɟ. 51 ˊŬɟ. 1 ůŰ. ɔô ɜ. 4001/2011 çũɘŬ Űɖ ɚŮɘŰɞɡɟɔɑŬ 
ȺɜŮɟɔŮɘŬəɩɜ ȷɔɞɟɩɜ ȼɚŮəŰɟɘůɛɞɨ əŬɘ ūɡůɘəɞɨ ȷŮɟɑɞɡ, ɔɘŬ ȰɟŮɡɜŬ, ɄŬɟŬɔɤɔɐ əŬɘ ŭɑəŰɡŬ ɛŮŰŬűɞɟɎɠ 

ɈŭɟɞɔɞɜŬɜɗɟɎəɤɜ əŬɘ ɎɚɚŮɠ ɟɡɗɛɑůŮɘɠè (ūȺȾ ȷô 179/22.08.2011) 
578 ũɜɛŭ. ɅȷȺ ɡố Ŭɟɘɗɛ. 14/2012, ů. 3Ŀ ŭɘŬɗɏůɘɛɖ ůŮ: http://www.rae.gr/site/file/ 

categories_new/about_rae/actions/aknowledge/2012_G0014?p=files&i=0 
579 ȸɚ. Űɞɡɠ ɞɟɘůɛɞɨɠ Űɤɜ Ɏɟɗɟɤɜ Ɏɟɗɟ. 2 ˊŬɟ. 3 ůŰ. əɗô Űɞɡ ɜ. 4001/2001 əŬɘ 2 ˊŬɟ. 1 ůŰ. ŭô Űɞɡ 

ȾɩŭɘəŬ ɄɟɞɛɐɗŮɘŬɠ  
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ˊŬɟŬˊɎɜɤ ŬɑŰɖůɖɠ. ȼ ŬɑŰɖůɖ ˊɟɞůűɞɟɎɠ ˊɟɞɛɐɗŮɘŬɠ űɏɟŮɘ Űɞɜ ɢŬɟŬəŰɐɟŬ Űɖɠ 

ˊɟɧůəɚɖůɖɠ ˊɟɞɠ ɡˊɞɓɞɚɐ ˊɟɧŰŬůɖɠ, əŬɗɧůɞɜ ɞ ɄɟɞɛɖɗŮɡŰɐɠ ɞűŮɑɚŮɘ ůɨɛűɤɜŬ ɛŮ 

Űɖɜ ˊŬɟ. 1 Űɞɡ Ɏɟɗɟɞɡ 16 Űɞɡ ȾɩŭɘəŬ ɄɟɞɛɐɗŮɘŬɠ, ɢɤɟɑɠ ɡˊŬɑŰɘŬ əŬɗɡůŰɏɟɖůɖ əŬɘ 

Űɞ ŬɟɔɧŰŮɟɞ ŮɜŰɧɠ ŭŮəŬˊɏɜŰŮ (15) ɖɛŮɟɩɜ Ŭˊɧ Űɖɜ ˊŬɟŬɚŬɓɐ ˊɚɐɟɞɡɠ  ŬɑŰɖůɖɠ, ŮɑŰŮ 

ɜŬ ŬˊɞůŰŮɑɚŮɘ ˊɟɞůűɞɟɎ ˊɟɞɛɐɗŮɘŬɠ, ŮɑŰŮ ɜŬ ŮɜɖɛŮɟɩůŮɘ Űɞɜ ɄŮɚɎŰɖ ůɢŮŰɘəɎ ɛŮ Űɖɜ 

Ŭˊɧɟɟɘɣɖ Űɖɠ ŬɑŰɖůɐɠ Űɞɡ. ɆŰɞ ˊɚŬɑůɘɞ ŬɡŰɧ, ɛɞɚɞɜɧŰɘ ɖ ɡˊɞɓɞɚɐ ˊɟɧůəɚɖůɖɠ ɔɘŬ 

ɡˊɞɓɞɚɐ ˊɟɧŰŬůɖɠ Ůə ɛɏɟɞɡɠ Űɞɡ ɄŮɚɎŰɖ ɛɏůɤ Űɖɠ ŬɑŰɖůɖɠ ˊɟɞůűɞɟɎɠ ŭŮɜ 

ůɡɜŮˊɎɔŮŰŬɘ ɞɟɘůɛɏɜɖ ɜɞɛɘəɐ ŭɏůɛŮɡůɖ ɔɘŬ Űɞɜ ɑŭɘɞ
580
, ůɖɛŬŰɞŭɞŰŮɑ Űɖɜ ŮɛűɎɜɘůɖ 

Űɖɠ ůɡɜŬɚɚŬəŰɘəɐɠ ŮˊŬűɐɠ ɛŮŰŬɝɨ Űɤɜ ɛŮɟɩɜ ɛŮ ˊɟɧɗŮůɖ əŬŰɎɟŰɘůɖɠ ɞɟɘůɛɏɜɖɠ 

ůɨɛɓŬůɖɠ əŬɘ Ůɜ ˊɟɞəŮɘɛɏɜɤ Űɖɠ ůɨɛɓŬůɖɠ ˊɟɞɛɐɗŮɘŬɠ. ȱŭɖ Ŭˊɧ Űɞ ɢɟɞɜɘəɧ ŬɡŰɧ 

ůɖɛŮɑɞ əŬɘ ŮɘŭɘəɧŰŮɟŬ, ˊɟɘɜ Ŭˊɧ Űɖɜ ɡˊɞɓɞɚɐ ˊɟɞůűɞɟɎɠ ˊɟɞɛɐɗŮɘŬɠ Ůə ɛɏɟɞɡɠ Űɞɡ 

ɄɟɞɛɖɗŮɡŰɐ, ɖ ɞˊɞɑŬ əŬŰô ɞɟɗɧ ɜɞɛɘəɧ ɢŬɟŬəŰɖɟɘůɛɧ ůɡɜɘůŰɎ ˊɟɧŰŬůɖ əŬŰɎ Űɞ 

Ɏɟɗɟɞ 185 ȷȾ, ŮɑɜŬɘ ŭɡɜŬŰɐ ɖ ɑŭɟɡůɖ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ. ɆɡɜŮˊɩɠ, ŮɎɜ ˊŬɟɎ 

Űɖɜ ɞɟɘɕɧɛŮɜɖ ůŰɞ Ɏɟɗɟɞ 16 Űɞɡ ȾɩŭɘəŬ ɄɟɞɛɐɗŮɘŬɠ ŮˊŮɝŮɟɔŬůɑŬ Űɖɠ ŬɑŰɖůɖɠ Ůə 

ɛɏɟɞɡɠ Űɞɡ ɄɟɞɛɖɗŮɡŰɐ, ɞ ŰŮɚŮɡŰŬɑɞɠ əŬəɧˊɘůŰŬ əŬɘ ŬɜŰɘůɡɜŬɚɚŬəŰɘəɎ ŭŮɜ 

ŬˊɞůŰɏɚɚŮɘ ˊɟɞůűɞɟɎ ˊɟɞɛɐɗŮɘŬɠ ɐ ŭŮɜ ŮɜɖɛŮɟɩɜŮɘ Űɞɜ ɄŮɚɎŰɖ ůɢŮŰɘəɎ ɛŮ Űɖɜ 

Ŭˊɧɟɟɘɣɖ Űɖɠ ŬɑŰɖůɐɠ Űɞɡ, ɡˊɏɢŮɘ, Ůűɧůɞɜ ůɡɜŰɟɏɢɞɡɜ əŬɘ ɞɘ ɚɞɘˊɏɠ ˊɟɞɦˊɞɗɏůŮɘɠ, 

Ůɡɗɨɜɖ Ŭˊɧ Űɘɠ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ, əŬɗɧůɞɜ ɏɢŮɘ ɐŭɖ ɚɎɓŮɘ ɢɩɟŬ ɖ ɏɜŬɟɝɖ Űɞɡ 

ŭɘŬˊɟŬɔɛŬŰŮɡŰɘəɞɨ ůŰŬŭɑɞɡ. ȺɝɎɚɚɞɡ, ŮɘŭɘəɎ ɔɘŬ Űɖɜ ˊŮɟɑˊŰɤůɖ Űɤɜ ɀɘəɟɩɜ 

ɄŮɚŬŰɩɜ
581
, ɞ ȾɩŭɘəŬɠ ɄɟɞɛɐɗŮɘŬɠ ŬɜŬɔɜɤɟɑɕŮɘ ɡˊɞɢɟɏɤůɖ Űɤɜ ɄɟɞɛɖɗŮɡŰɩɜ ɜŬ 

əɎɜɞɡɜ ŭŮəŰɏɠ Űɘɠ ŬɘŰɐůŮɘɠ ˊɟɞɛɐɗŮɘŬɠ ŬɡŰɩɜ, ŮəŰɧɠ Ŭɜ ůɡɜŰɟɏɢŮɘ ɞɟɘůɛɏɜɞɠ Ŭˊɧ 

Űɞɡɠ ˊŮɟɘɞɟɘůŰɘəɎ ŬɜŬűŮɟɧɛŮɜɞɡɠ ɚɧɔɞɡɠ Űɞɡ Ɏɟɗɟɞɡ 28 ˊŬɟ. 1
582
. Ƀɘ ŭɘŬŰɎɝŮɘɠ Űɞɡ 

Ɏɟɗɟɞɡ 28 ˊŬɟ. 1, ůɡɜɘůŰɞɨɜ ˊŮɟɘɞɟɘůɛɞɨɠ ůŰɖɜ ůɡɛɓŬŰɘəɐ ŮɚŮɡɗŮɟɑŬ Űɞɡ 

ɄɟɞɛɖɗŮɡŰɐ əŬɘ ŬˊɞŰŮɚɞɨɜ ɘůɢɡɟɧ ɏɟŮɘůɛŬ ɔɘŬ əŬŰɎűŬůɖ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ, 

ůŮ ˊŮɟɑˊŰɤůɖ ŬŭɘəŬɘɞɚɧɔɖŰɖɠ Ɏɟɜɖůɖɠ ůɨɜŬɣɖɠ Űɖɠ ůɨɛɓŬůɖɠ ˊɟɞɛɐɗŮɘŬɠ, Ůűɧůɞɜ 

ŭŮɜ ůɡɜŰɟɏɢŮɘ ɞɟɘůɛɏɜɞɠ Ŭˊɧ Űɞɡɠ ŮəŮɑ ŮɘŭɘəɎ ˊɟɞɓɚŮˊɧɛŮɜɞɡɠ  ɚɧɔɞɡɠ. 
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 ɄɏɟŬɜ Űɖɠ Űɡɢɧɜ Ůɡɗɨɜɖɠ Űɞɡ Ŭˊɧ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ, Ŭɜ ɖ Ŭˊɧəɟɞɡůɖ Űɖɠ ŮˊŬəɞɚɞɡɗɞɨůŬɠ 

ˊɟɧŰŬůɖɠ Űɞɡ ɄɟɞɛɖɗŮɡŰɐ əŬŰɎ Űɞ Ɏɟɗɟɞ 17 Űɞɡ ȾɩŭɘəŬ ɄɟɞɛɐɗŮɘŬɠ, ˊɚɖɟɞɑ Űɘɠ əŬŰɎ ŰŬ ɎɟɗɟŬ 197 

əŬɘ 198 ȷȾ ˊɟɞɦˊɞɗɏůŮɘɠ. ȸɚ. ůɢŮŰ. ũŮɤɟɔɘɎŭɖɠ, Ä32, Ŭɟ. 6, ů. 444 
581 ȸɚ. Űɘɠ ůɢŮŰɘəɏɠ ŭɘŬəɟɑůŮɘɠ Űɞɡ Ɏɟɗɟɞɡ 3 Űɞɡ ȾɩŭɘəŬ ɄɟɞɛɐɗŮɘŬɠ 
582 ȾŬɘ ůɡɔəŮəɟɘɛɏɜŬ Ůűɧůɞɜ Ŭ) ɡűɑůŰŬɜŰŬɘ ɚɖɝɘˊɟɧɗŮůɛŮɠ ɞűŮɘɚɏɠ ˊɟɞɠ Űɞɜ ɄɟɞɛɖɗŮɡŰɐ Ŭˊɧ 

ˊɟɞɖɔɞɨɛŮɜɖ ůɨɛɓŬůɖ ˊɟɞɛɐɗŮɘŬɠ ɐ ˊɟɞɠ Ɏɚɚɞɜ ɄɟɞɛɖɗŮɡŰɐ ɐ Ŭɜ ɞ ɄŮɚɎŰɖɠ ŭŮɜ ˊɟɞůəɞɛɑɕŮɘ 

ŬɜŰɑɔɟŬűɞ Űɞɡ ŰŮɚŮɡŰŬɑɞɡ ȿɞɔŬɟɘŬůɛɞɨ ȾŬŰŬɜɎɚɤůɖɠ ɐ Ŭɜ ɏɢŮɘ ɡˊɞɓɚɖɗŮɑ ŰɞɡɚɎɢɘůŰɞɜ ŭɨɞ űɞɟɏɠ 

ŮɜŰɞɚɐ ŬˊŮɜŮɟɔɞˊɞɑɖůɖɠ ɛŮŰɟɖŰɐ űɞɟŰɑɞɡ ɚɧɔɤ ɚɖɝɘˊɟɧɗŮůɛɤɜ ɞűŮɘɚɩɜ Űɞɡ əŬŰɎ Űɞ ˊɟɞɖɔɞɨɛŮɜɞ 

Űɖɠ ŬɑŰɖůɖɠ ɏŰɞɠ, ɓ) Ŭɜ ɞ ɄɟɞɛɖɗŮɡŰɐɠ ŭŮɜ ˊɟɞɛɖɗŮɨŮɘ Űɖɜ əŬŰɖɔɞɟɑŬ ɄŮɚŬŰɩɜ ůŰɖɜ ɞˊɞɑŬ 

ŮɜŰɎůůŮŰŬɘ ɞ ɄŮɚɎŰɖɠ əŬɘ ɔ) Ŭɜ ɖ ŬɑŰɖůɖ ˊɟɞůűɞɟɎɠ ŭŮɜ ůɡɛˊɚɖɟɩɗɖəŮ ŮɜŰɧɠ Űɖɠ ˊɟɞɗŮůɛɑŬɠ ˊɞɡ 

ŰɏɗɖəŮ Ŭˊɧ Űɞɜ ɄɟɞɛɖɗŮɡŰɐ əŬɘ ɞɘ ŮɚɚŮɑɣŮɘɠ əŬɗɘůŰɞɨɜ ŬŭɨɜŬŰɖ ɔɘŬ Űɞɜ ɄɟɞɛɖɗŮɡŰɐ Űɖɜ ɡˊɞɓɞɚɐ 
ˊɟɞůűɞɟɎɠ ˊɟɞɛɐɗŮɘŬɠĿ ȸɚ. Ůˊɑůɖɠ Ɏɟɗɟ. 48 ˊŬɟ. 5 ɜ. 4001/2011, ůɨɛűɤɜŬ ɛŮ Űɞ ɞˊɞɑɞ çɃ 

ɄɟɞɛɖɗŮɡŰɐɠ ŭɘəŬɘɞɨŰŬɘ ɜŬ ŬɟɜɖɗŮɑ ɜŬ ˊɟɞɛɖɗŮɨůŮɘ ůɡɔəŮəɟɘɛɏɜɞ ɄŮɚɎŰɖ ŮɎɜ ůɡɜŰɟɏɢɞɡɜ ůɞɓŬɟɞɑ 

ɚɧɔɞɘ, ɧˊɤɠ ɖ ɨˊŬɟɝɖ ɚɖɝɘˊɟɧɗŮůɛɤɜ ɞűŮɘɚɩɜ Űɞɡ ɄŮɚɎŰɖ ˊɟɞɠ Ɏɚɚɞɜ ɄɟɞɛɖɗŮɡŰɐ. Ƀɘ ˊɟɞɦˊɞɗɏůŮɘɠ 

Ɏɟɜɖůɖɠ ˊɟɞɛɐɗŮɘŬɠ əŬɘ ŭɘŬəɞˊɐɠ Űɖɠ ˊŬɟɞɢɐɠ ˊɟɏˊŮɘ ɜŬ ŮɑɜŬɘ ůŬűɩɠ ŭɘŬŰɡˊɤɛɏɜŮɠ əŬɘ ˊŬɟɏɢɞɜŰŬɘ 

ůŰɞɜ ɄŮɚɎŰɖ Ůə Űɤɜ ˊɟɞŰɏɟɤɜ əŬɘ ɘŭɑɤɠ əŬŰɎ Űɞ ůŰɎŭɘɞ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ ɔɘŬ Űɖ ůɨɜŬɣɖ Űɖɠ 

ɆɨɛɓŬůɖɠ ɄɟɞɛɐɗŮɘŬɠ.è 
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ɓ) Ƀɘ ŮˊɘɓŬɚɚɧɛŮɜŮɠ ɡˊɞɢɟŮɩůŮɘɠ Ůɜɖɛɏɟɤůɖɠ 

140. ȽŭɘŬɑŰŮɟɖ ůɖɛŬůɑŬ ŬˊɞəŰɎ ůŰɞ ůŰɎŭɘɞ ŬɡŰɧ ɖ ˊɚɖɟɞűɧɟɖůɖ Űɞɡ ɄŮɚɎŰɖ Ůə 

ɛɏɟɞɡɠ Űɞɡ ɄɟɞɛɖɗŮɡŰɐ ŬɜŬűɞɟɘəɎ ɛŮ Űɞɡɠ ɧɟɞɡɠ Űɖɠ ɡˊɧ ŭɘŬˊɟŬɔɛɎŰŮɡůɖ 

ůɨɛɓŬůɖɠ ˊɟɞɛɐɗŮɘŬɠ. Ɇəɞˊɧɠ Űɞɡ ɜɧɛɞɡ ŮɑɜŬɘ ɖ ˊŬɟɞɢɐ çŭɤɟŮɎɜ əŬɘ Ůɨəɞɚɖ(ɠ), 

ɢɤɟɑɠ ŭɘŬəɟɑůŮɘɠ, ˊɟɧůɓŬůɖ(ɠ) ůŰɖɜ ˊɚɖɟɞűɞɟɑŬ
583
è, Űɧůɞ əŬŰɎ Űɞ ˊɟɞůɡɛɓŬŰɘəɧ 

ůŰɎŭɘɞ (Ɏɟɗɟɞ 17),  ɧůɞ əŬɘ əŬŰɎ Űɖɜ Ůəˊɚɐɟɤůɖ Űɤɜ ɞűŮɘɚɧɛŮɜɤɜ ɡˊɞɢɟŮɩůŮɤɜ 

(Ɏɟɗɟɞ 18). ȺɘŭɘəɧŰŮɟŬ, ɞɘ ɄɟɞɛɖɗŮɡŰɏɠ ɞűŮɑɚɞɡɜ əŬŰɎ Űɞ ˊɟɞůɡɛɓŬŰɘəɧ ůŰɎŭɘɞ Ŭ) 

ɜŬ ˊŬɟɏɢɞɡɜ ˊɚɖɟɞűɞɟɑŮɠ ɤɠ ˊɟɞɠ Űɖ ŭɡɜŬŰɧŰɖŰŬ ɏɜŰŬɝɖɠ Űɞɡ ɄŮɚɎŰɖ ůŰɘɠ 

əŬŰɖɔɞɟɑŮɠ Űɤɜ ȺɡɎɚɤŰɤɜ ɄŮɚŬŰɩɜ əŬɘ ɜŬ ůɡɜŭɟɎɛɞɡɜ Űɞɜ ɄŮɚɎŰɖ ůŰɖɜ ɡˊŬɔɤɔɐ 

Űɞɡ ůŮ ŬɡŰɏɠ, Ůűɧůɞɜ ˊɚɖɟɞɑ Űɘɠ ˊɟɞɦˊɞɗɏůŮɘɠ ɏɜŰŬɝɐɠ Űɞɡ
584
, ɓ) ɜŬ ˊŬɟɏɢɞɡɜ 

ˊɚɖɟɞűɞɟɑŮɠ ˊɞɡ ɗŬ ŮˊɘŰɟɏˊɞɡɜ ůŰɞɡɠ ɄŮɚɎŰŮɠ ɜŬ Ůˊɘɚɏɔɞɡɜ Űɞɜ əŬŰɎɚɚɖɚɞ ɔɘŬ 

ŬɡŰɞɨɠ ɄɟɞɛɖɗŮɡŰɐ, əŬɗɩɠ əŬɘ ɜŬ ŮɜɖɛŮɟɩɜɞɡɜ ŬɡŰɞɨɠ ɤɠ ˊɟɞɠ Űɘɠ ŮəɎůŰɞŰŮ 

ɘůɢɨɞɡůŮɠ ɢɟŮɩůŮɘɠ əŬɘ Űɞɡɠ ɧɟɞɡɠ Űɤɜ ůɡɛɓɎůŮɤɜ ɟ́ɞɛɐɗŮɘŬɠ ŮəɎůŰɞɡ 

ɄɟɞɛɖɗŮɡŰɐ ɔɘŬ Űɘɠ əŬŰɖɔɞɟɑŮɠ ɄŮɚŬŰɩɜ ˊɞɡ ŮɝɡˊɖɟŮŰɞɨɜ, ɜŬ ˊŬɟɏɢɞɡɜ ůŰɞɘɢŮɑŬ 

ůɢŮŰɘəɎ ɛŮ Űɖɜ əŬŰŬɜɎɚɤůɐ Űɞɡɠ, əŬɗɩɠ əŬɘ ůŰɞɘɢŮɑŬ Űɖɠ ůɡɜɞɚɘəɐɠ ɢɟɏɤůɖɠ Űɖɠ 

ˊŬɟɞɢɐɠ ɖɚŮəŰɟɘəɐɠ ŮɜɏɟɔŮɘŬɠ ŮəɎůŰɞɡ ɄŮɚɎŰɖ
585
, ɔ) ɜŬ ŭɖɛɞůɘɞˊɞɘɞɨɜ, ŰɞɡɚɎɢɘůŰɞɜ 

ůŰɖɜ ɘůŰɞůŮɚɑŭŬ Űɞɡɠ, ɧɚɞɡɠ Űɞɡɠ ɧɟɞɡɠ əŬɘ ˊɟɞɦˊɞɗɏůŮɘɠ ˊɞɡ ˊŮɟɘɚŬɛɓɎɜɞɜŰŬɘ ůŰɘɠ 

ůɡɛɓɎůŮɘɠ ˊɟɞɛɐɗŮɘŬɠ əŬɘ Űɞɡɠ ŬɜŰɑůŰɞɘɢɞɡɠ ŰɘɛɞəŬŰŬɚɧɔɞɡɠ Űɞɡɠ
586
, ŭ) ɜŬ ˊŬɟɏɢɞɡɜ 

ˊɚɐɟɖ əŬɘ ŬɜŬɚɡŰɘəɐ ˊŮɟɘɔɟŬűɐ Űɤɜ ˊɟɞůűŮɟɧɛŮɜɤɜ Űɘɛɞɚɞɔɑɤɜ ˊɟɞɛɐɗŮɘŬɠ ɛŮ 

ŭɘŬəɟɘŰɐ ŬɜŬɔɟŬűɐ Űɤɜ ůɢŮŰɘəɩɜ ɢɟŮɩůŮɤɜ, əŬɗɩɠ əŬɘ Űɤɜ ɟɡɗɛɘɕɧɛŮɜɤɜ ɢɟŮɩůŮɤɜ 

əŬɘ Űɡɢɧɜ ŮˊɘˊɟɧůɗŮŰɤɜ Ůɘŭɘəɩɜ ɧɟɤɜ Űɘɛɞɚɧɔɖůɖɠ
587

, Ů) ɜŬ ŭɑɜɞɡɜ Űɘɠ ŬˊŬɟŬɑŰɖŰŮɠ 

ŬɜŬűɞɟɘəɎ ɛŮ Űɖ ŭɘɎɟəŮɘŬ ɘůɢɨɞɠ Űɖɠ ˊɟɞůűɞɟɎɠ ˊɟɞɛɐɗŮɘŬɠ ˊɚɖɟɞűɞɟɑŮɠ əŬɘ ɜŬ 

ŮɜɖɛŮɟɩɜɞɡɜ ůɢŮŰɘəɎ ɛŮ Űɞ ŭɘəŬɑɤɛŬ ɡˊŬɜŬɢɩɟɖůɖɠ Űɞɡ ɄŮɚɎŰɖ ůŮ ˊŮɟɑˊŰɤůɖ ˊɞɡ 

ɖ ůɨɛɓŬůɖ ˊɟɞɛɐɗŮɘŬɠ ůɡɜɎˊŰŮŰŬɘ Ůɝ ŬˊɞůŰɎůŮɤɠ
588
, ůŰ) ɜŬ ˊɟɞůűɏɟɞɡɜ ŬɜŬɚɡŰɘəɐ 

ˊŮɟɘɔɟŬűɐ Űɤɜ ŮɜŮɟɔŮɘɩɜ ůŰɘɠ ɞˊɞɑŮɠ ˊɟɏˊŮɘ ɜŬ ˊɟɞɓŮɑ ɞ ɄŮɚɎŰɖɠ ůŮ ˊŮɟɑˊŰɤůɖ 

Ŭˊɞŭɞɢɐɠ Űɖɠ ˊɟɞůűɞɟɎɠ ɔɘŬ Űɖ ůɨɜŬɣɖ ůɨɛɓŬůɖɠ ˊɟɞɛɐɗŮɘŬɠ əŬɘ ɘŭɑɤɠ ɞŭɖɔɑŮɠ 

ůɡɛˊɚɐɟɤůɖɠ əŬɘ ŭɘŬɓɑɓŬůɖɠ ůŰɞɜ ɄɟɞɛɖɗŮɡŰɐ Űɖɠ Ůɜ ɚɧɔɤ ůɨɛɓŬůɖɠ əŬɘ Űɤɜ 

ɚɞɘˊɩɜ ŮɜŰɨˊɤɜ, ˊŮɟɘɔɟɎűɞɜŰŬɠ ŰŬ ŭɘəŬɘɞɚɞɔɖŰɘəɎ ˊɞɡ ˊɟɏˊŮɘ ɜŬ ˊɟɞůəɞɛɘůŰɞɨɜ ɔɘŬ 

Űɖɜ ɞɟɘůŰɘəɐ ɏɜŰŬɝɖ ůŰɖ ŭɖɚɤɗŮɑůŬ ɛŮ Űɖɜ ŬɑŰɖůɖ ɓŬůɘəɐ ɐ Ůɘŭɘəɐ əŬŰɖɔɞɟɑŬ
589

 əŬɘ 

Ůɜ ɔɏɜŮɘ ɜŬ Űɖɟɞɨɜ Űɘɠ ɡˊɞɢɟŮɩůŮɘɠ ŭɘŬűɤŰɑůŮɤɠ əŬɘ ˊŬɟɞɢɐɠ ˊɚɖɟɞűɞɟɘɩɜ, ɞɘ 

ɞˊɞɑŮɠ ŬˊɞŰŮɚɞɨɜ ŭɘəŬɘɞɚɞɔɖŰɘəɧ ɚɧɔɞ ɗɏůˊɘůɖɠ ŬɟəŮŰɩɜ ŭɘŬŰɎɝŮɤɜ Űɞɡ ȾɩŭɘəŬ 

ɄɟɞɛɐɗŮɘŬɠ. ȽŭɘŬɑŰŮɟɖ, ŮɝɎɚɚɞɡ, ůɖɛŬůɑŬ ůŰɖɜ Ůɜɖɛɏɟɤůɖ Űɤɜ ˊŮɚŬŰɩɜ əŬŰɎ Űɞ 

ůŰɎŭɘɞ ˊɞɡ ˊɟɞɖɔŮɑŰŬɘ Űɖɠ ůɨɜŬɣɖɠ ůɨɛɓŬůɖɠ ˊɟɞɛɐɗŮɘŬɠ, ŬˊɞŭɑŭŮɘ əŬɘ Űɞ 

ɄŬɟɎɟŰɖɛŬ Ƚ (ȷɟɢɏɠ ȺˊɘəɞɘɜɤɜɑŬɠ ɛŮ ɄŮɚɎŰŮɠ) Űɞɡ ȾɩŭɘəŬ ɄɟɞɛɐɗŮɘŬɠ. ɆɨɛűɤɜŬ 

ɛŮ Űɞ Ɏɟɗɟɞ 3 Űɞɡ ɄŬɟŬɟŰɐɛŬŰɞɠ Ƚ (ɄɟɞůɡɛɓŬŰɘəɐ Ůɜɖɛɏɟɤůɖ Űɞɡ əŬŰŬɜŬɚɤŰɐ), 

çȾŬŰɎ Űɖɜ ŮˊɘəɞɘɜɤɜɑŬ ˊɞɡ ˊɟɞɖɔŮɑŰŬɘ Űɖɠ ɡˊɞɔɟŬűɐɠ Űɖɠ ůɨɛɓŬůɖɠ ˊɟɞɛɐɗŮɘŬɠ, ɞ 

ˊɟɞɛɖɗŮɡŰɐɠ ŭɘŬůűŬɚɑɕŮɘ Űɖɜ ˊɚɐɟɖ, Ŭəɟɘɓɐ əŬɘ ůŬűɐ Ůɜɖɛɏɟɤůɖ Űɞɡ əŬŰŬɜŬɚɤŰɐ, 

ɩůŰŮ ɜŬ ŮɑɜŬɘ ůŮ ɗɏůɖ ɞ ŰŮɚŮɡŰŬɑɞɠ ɜŬ ŮˊɘɚɏɝŮɘ Űɖɜ ˊɚɏɞɜ ůɡɛűɏɟɞɡůŬ ɔɘŬ ŬɡŰɧɜ 

                                                
583 ȸɚ. Ɏɟɗɟ. 49 ˊŬɟ. 1 ɜ. 4001/2011 
584 ȸɚ. Ɏɟɗɟɞ 48 ˊŬɟ. 1 ůŰ. ɓô ɜ. 4001/2011 
585 ȸɚ. Ɏɟɗɟɞ 49 ˊŬɟ. 1 ɜ. 4001/2011 
586 ȸɚ. Ɏɟɗɟɞ 49 ˊŬɟ. 2 ɜ. 4001/2011 
587 ȸɚ. Ɏɟɗɟɞ 17 ˊŬɟ. 1 ůŰ. ɓô ȾɩŭɘəŬ ɄɟɞɛɐɗŮɘŬɠ 
588 ȸɚ. Ɏɟɗɟɞ 17 ˊŬɟ. 1 ůŰ. ŭô ȾɩŭɘəŬ ɄɟɞɛɐɗŮɘŬɠ 
589 ȸɚ. Ɏɟɗɟɞ 17 ˊŬɟ. 1 ůŰ. ůŰô ȾɩŭɘəŬ ɄɟɞɛɐɗŮɘŬɠ 
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ˊɟɞůűɞɟɎ. ɆŮ əɎɗŮ ˊŮɟɑˊŰɤůɖ, ɞ ˊɟɞɛɖɗŮɡŰɐɠ ŮɝŬůűŬɚɑɕŮɘ, ɧŰɘ ɞ əŬŰŬɜŬɚɤŰɐɠ ɞ 

ɞˊɞɑɞɠ ůɡɜɎˊŰŮɘ Űɖ ůɨɛɓŬůɖ ɏɢŮɘ Űɖɜ ɘəŬɜɧŰɖŰŬ ɐ Űɖ ɜɧɛɘɛɖ ŮɝɞɡůɘɞŭɧŰɖůɖ ɜŬ ůɡɜɎɣŮɘ 

Űɖ ůɨɛɓŬůɖ ŬɡŰɐ. Ƀ ˊɟɞɛɖɗŮɡŰɐɠ ŬɜŬɟŰɎ Űɘɠ Ŭɟɢɏɠ ŮˊɘəɞɘɜɤɜɑŬɠ ɛŮ ˊŮɚɎŰɖ ůŮ ŮɨəɞɚŬ 

ˊɟɞůɓɎůɘɛɞ ůɖɛŮɑɞ ůŰɖɜ ɘůŰɞůŮɚɑŭŬ Űɞɡ əŬɘ ŮɝŬůűŬɚɑɕŮɘ ɧŰɘ Űɞ ˊɟɞůɤˊɘəɧ əŬɘ ɞɘ 

ůɡɜŮɟɔɎŰŮɠ Űɞɡ ɏɢɞɡɜ ɚɎɓŮɘ ˊɚɐɟɖ ɔɜɩůɖ Űɖɠ ˊŬɟɞɨůŬɠ
590
è.  

 

ɔ) ȼ ɟɨɗɛɘůɖ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ ɛŮ ɀŮɔɎɚɞɡɠ ɄŮɚɎŰŮɠ 

141. ȼ ˊŬɟ. 3 Űɞɡ Ɏɟɗɟɞɡ 16 ŬɜŬűɞɟɘəɎ ɛŮ Űɖɜ ŮˊŮɝŮɟɔŬůɑŬ Ůə ɛɏɟɞɡɠ Űɞɡ 

ɄɟɞɛɖɗŮɡŰɐ Űɖɠ ŬɑŰɖůɖɠ ˊɟɞůűɞɟɎɠ ˊɟɞɛɐɗŮɘŬɠ, ɡˊɞɢɟŮɩɜŮɘ ŬɡŰɧɜ əŬŰɎ Űɖ 

ŭɘŬˊɟŬɔɛɎŰŮɡůɖ Űɤɜ ɧɟɤɜ Űɖɠ ůɨɛɓŬůɖɠ ˊɟɞɛɐɗŮɘŬɠ ɛŮ Űɞɡɠ ɀŮɔɎɚɞɡɠ ɄŮɚɎŰŮɠ Űɞɡ 

Ɏɟɗɟɞɡ 3 ˊŬɟ. 2 Ůŭ. ɓô Űɞɡ ȾɩŭɘəŬ ɄɟɞɛɐɗŮɘŬɠ, ɜŬ ɡˊɞɓɎɚŮɘ, ɢɤɟɑɠ ɡˊŬɑŰɘŬ 

əŬɗɡůŰɏɟɖůɖ, ˊɟɧŰŬůɖ ůɢŮŰɘəɎ ɛŮ Űɞɡɠ ɧɟɞɡɠ Űɖɠ ůɨɛɓŬůɖɠ, ɖ ɞˊɞɑŬ ŬˊɞŰŮɚŮɑ Űɖ 

ɓɎůɖ ɔɘŬ ɞɡůɘŬůŰɘəɏɠ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ ɛŮŰŬɝɨ Űɤɜ ɛŮɟɩɜ. ɆŰɖɜ ˊŮɟɑˊŰɤůɖ Űɤɜ 

ɀŮɔɎɚɤɜ ɄŮɚŬŰɩɜ, ŭɖɚŬŭɐ, çŭɨɜŬŰŬɘ ɜŬ ˊɟɞůűɏɟɞɜŰŬɘ ŮɝŮɘŭɘəŮɡɛɏɜŮɠ ɢɟŮɩůŮɘɠ, 

ˊɟɞůŬɟɛɞůɛɏɜŮɠ ůŰŬ ůɡɔəŮəɟɘɛɏɜŬ ɢŬɟŬəŰɖɟɘůŰɘəɎ əŬɘ Űɘɠ ˊɟɞůűŮɟɧɛŮɜŮɠ ɡˊɖɟŮůɑŮɠ 

ˊɞɡ ɏɢɞɡɜ ůɡɛűɤɜɖɗŮɑ ɛŮŰŬɝɨ ɄɟɞɛɖɗŮɡŰɐ əŬɘ ɄŮɚɎŰɖ, Űɖɟɞɡɛɏɜɤɜ Űɤɜ Ŭɟɢɩɜ Űɞɡ 

ŮɚŮɨɗŮɟɞɡ ŬɜŰŬɔɤɜɘůɛɞɨ əŬɘ Űɖɠ Ŭˊɞűɡɔɐɠ ůŰŬɡɟɞŮɘŭɩɜ ŮˊɘŭɞŰɐůŮɤɜ, əŬɘ ɤɠ 

ŬˊɞŰɏɚŮůɛŬ ɞɡůɘŬůŰɘəɩɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ ɛŮŰŬɝɨ Űɤɜ ŭɨɞ ɛŮɟɩɜ
591
è. ɇɞɨŰɞ 

əŬɗɧůɞɜ ɞ ȾɩŭɘəŬɠ ɄɟɞɛɐɗŮɘŬɠ ŮɝŮɘŭɘəŮɨŮɘ Űɘɠ ɡˊɞɢɟŮɩůŮɘɠ əŬɘ ŰŬ ŭɘəŬɘɩɛŬŰŬ Űɤɜ 

ɛŮɟɩɜ əŬŰɎ Űɖ ůɨɜŬɣɖ Űɖɠ ůɨɛɓŬůɖɠ ˊɟɞɛɐɗŮɘŬɠ çŬɜɎɚɞɔŬ Űɤɜ ɘŭɘŬɘŰŮɟɞŰɐŰɤɜ Űɤɜ 

ˊŮɚŬŰɩɜ ŬɡŰɩɜ ɤɠ ˊɟɞɠ Űɖɜ əŬŰŬɜɎɚɤůɐ Űɞɡɠ əŬɘ Űɘɠ ɞɘəɞɜɞɛɘəɏɠ əŬɘ 

ŭɘŬˊɟŬɔɛŬŰŮɡŰɘəɏɠ Űɞɡɠ ŭɡɜŬŰɧŰɖŰŮɠ
592
è. 

 

142. ɀɎɚɘůŰŬ, ɞ ɜɧɛɞɠ (Ɏɟɗɟɞ 16 ˊŬɟ. 3), ˊɟɞůŭɘɞɟɑɕŮɘ ŬɡɗŮɜŰɘəɎ Űɧůɞ Űɞ 

Ůɜɜɞɘɞɚɞɔɘəɧ ˊŮɟɘŮɢɧɛŮɜɞ əŬɘ Űɖɜ ɏɜŬɟɝɖ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ, ɧůɞ əŬɘ Űɞ 

ˊŮɟɘŮɢɧɛŮɜɞ ŬɡŰɩɜ. ɇɞ Ůɜ ɚɧɔɤ Ɏɟɗɟɞ ŬˊɞŰŮɚŮɑ ůŬűɩɠ ŭŮɑɔɛŬ əŬəɐɠ ɜɞɛɞɗŮŰɘəɐɠ 

ˊɞɚɘŰɘəɐɠ, ˊŬɟɎɚɚɖɚŬ ŭŮ ˊɘůŰɞˊɞɘŮɑ Űɖ ɜɞɛɞɗŮŰɘəɐ ˊɟɞɢŮɘɟɧŰɖŰŬ Űɞɡ ůɨɔɢɟɞɜɞɡ 

ɜɞɛɞɗɏŰɖ. ɀɖ ŬɟəɞɨɛŮɜɞɠ ůŰɖ ŭɘŬŰɨˊɤůɖ ŭɘɎŰŬɝɖɠ Ůɜ ŮɑŭŮɘ ɔŮɜɘəɐɠ ɟɐŰɟŬɠ, 

ˊŮɟɘɚŬɛɓɎɜɞɡůŬɠ ŮɨˊɚŬůŰŮɠ ŬɧɟɘůŰŮɠ ɜɞɛɘəɏɠ ɏɜɜɞɘŮɠ ɛŮ ůəɞˊɧ Űɞɜ ˊɟɞůŭɘɞɟɘůɛɧ 

Űɤɜ ɡˊɞɢɟŮɩůŮɤɜ Űɤɜ ɛŮɟɩɜ əŬŰɎ Űɞ ˊɟɞůɡɛɓŬŰɘəɧ ůŰɎŭɘɞ, ɐ ɏůŰɤ ůŰɖ ɜɞɛɞɗŮŰɘəɐ 

ˊŬɟŬˊɞɛˊɐ ůŰŬ ɎɟɗɟŬ 197 əŬɘ 198 ȷȾ, ɞ ɜɞɛɞɗɏŰɖɠ Űɞɡ ȾɩŭɘəŬ ɄɟɞɛɐɗŮɘŬɠ 

ɡˊɏɚŬɓŮ ɤɠ ŮɜŭŮŭŮɘɔɛɏɜɖ ŬɜŰɘɛŮŰɩˊɘůɖ Űɞɡ ɕɖŰɐɛŬŰɞɠ Űɖɜ ɗŮŰɘəɞˊɞɑɖůɖ 

ŬˊɞůˊŬůɛɎŰɤɜ ŭɘəŬůŰɘəɩɜ ŬˊɞűɎůŮɤɜ. ɄɟɎɔɛŬŰɘ, Űɞ Ɏɟɗɟɞ 16 ˊŬɟ. 3 Űɞɡ ȾɩŭɘəŬ 

ɄɟɞɛɐɗŮɘŬɠ ɞɟɑɕŮɘ ɧŰɘ çɃɘ Ůɜ ɚɧɔɤ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ ˊɟɏˊŮɘ ɜŬ ůɡɜɑůŰŬɜŰŬɘ ůŮ (Ŭ) 

ˊɟɞűɞɟɘəɏɠ ɐ ɏɔɔɟŬűŮɠ ŬɜŰŬɚɚŬɔɏɠ ůɡɔəŮəɟɘɛɏɜɤɜ ˊɟɞŰɎůŮɤɜ əŬɘ ŬˊɧɣŮɤɜ Űɤɜ 

ŮɜŭɘŬűŮɟɞɛɏɜɤɜ ɔɘŬ Űɖ ůɨɜŬɣɖ ůɡɛɓɎůŮɤɠ, ɛŮ Űɘɠ ɞˊɞɑŮɠ ɜŬ ŮˊɘŭɘɩəŮŰŬɘ ɖ ɓŬɗɛɘŬɑŬ 

ˊɟɞůɏɔɔɘůɖ Űɤɜ ŭɘŬűɞɟŮŰɘəɩɜ Ŭɟɢɘəɩɜ ɗɏůŮɩɜ Űɞɡɠ ůɢŮŰɘəɎ ɛŮ Űɞɡɠ ɧɟɞɡɠ Űɖɠ ɡˊɧ 

ůɡɕɐŰɖůɖ ůɨɛɓŬůɖɠ, ɛɏɢɟɘ Űɖɜ ŰŮɚɘəɐ ůɨɛˊŰɤůɐ Űɞɡɠ, ɐ Űɖɜ ŬŭɡɜŬɛɑŬ ŰɏŰɞɘŬɠ 

                                                
590 ȸɚ. Ɏɟɗɟɞ 3 ɄŬɟŬɟŰɐɛŬŰɞɠ Ƚ Űɞɡ ȾɩŭɘəŬ ɄɟɞɛɐɗŮɘŬɠ əŬɘ Űɖɜ ŮəŮɑ əŬŰô ŮɚɎɢɘůŰɞ ˊɟɞɓɚŮˊɧɛŮɜɖ 

Ůɜɖɛɏɟɤůɖ Űɤɜ ɄŮɚŬŰɩɜ 
591 ȸɚ. Ɏɟɗɟɞ 1 ɄŬɟŬɟŰɐɛŬŰɞɠ ȽȽ (ȸŬůɘəɏɠ ȷɟɢɏɠ ɇɘɛɞɚɧɔɖůɖɠ ȼɚŮəŰɟɘəɐɠ ȺɜɏɟɔŮɘŬɠ) Űɞɡ ȾɩŭɘəŬ 

ɄɟɞɛɐɗŮɘŬɠ 
592 ȸɚ. Ɏɟɗɟɞ 51 ˊŬɟ. 1 ɜ. 4001/2011 
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ůɨɛˊŰɤůɖɠ [...]
593
è əŬɘ ˊŮɟŬɘŰɏɟɤ ůŮ ç[...]  (ɓ) ˊŬɟɞɢɐ ŭɘŬůŬűɖŰɘəɩɜ ˊɚɖɟɞűɞɟɘɩɜ 

əŬɘ ŮɝɖɔɐůŮɤɜ ůŮ ůɢɏůɖ ɛŮ Űɞ ŬɜŰɘəŮɑɛŮɜɞ Űɖɠ ůɨɛɓŬůɖɠ, əŬɘ ɛɎɚɘůŰŬ ŰɏŰɞɘɤɜ ˊɞɡ ɗŬ 

ɛˊɞɟɞɨůŬɜ ɜŬ Ŭůəɐůɞɡɜ Ůˊɘɟɟɞɐ ůŰɖɜ ŬˊɧűŬůɖ Űɞɡ Ɏɚɚɞɡ, ŭɖɚŬŭɐ ɖ ɚŮɔɧɛŮɜɖ 

ɡˊɞɢɟɏɤůɖ ŭɘŬűɩŰɘůɖɠ əŬɘ ˊɟɞůŰŬůɑŬɠ
594
è. ɆŮ əɎɗŮ ˊŮɟɑˊŰɤůɖ, ɖ ˊŬɟŬˊɎɜɤ 

çŭɘɎŰŬɝɖè ŮˊŬɜŬɚŬɛɓɎɜŮɘ ŰŬ ɔŮɜɘəɩɠ ɘůɢɨɞɜŰŬ əŬŰɎ Űɖɜ ŮɟɛɖɜŮɡŰɘəɐ əŬɘ 

ɜɞɛɞɚɞɔɘŬəɐ ŬɜŰɘɛŮŰɩˊɘůɖ Űɤɜ ŭɘŬŰɎɝŮɤɜ Űɤɜ Ɏɟɗɟɤɜ 197 əŬɘ 198 ȷȾ, ɛŮ ŮɝŬɑɟŮůɖ 

Űɞɜ ɢɟɧɜɞ ɚɐɝɖɠ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ. ɋɠ ˊɟɞɠ ŬɡŰɧɜ, ɞ ɜɧɛɞɠ ɞɟɑɕŮɘ ɧŰɘ ɞɘ 

ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ ɞɚɞəɚɖɟɩɜɞɜŰŬɘ ŮɜŰɧɠ Ůɜɧɠ ɛɖɜɧɠ Ŭˊɧ  Űɖɜ ˊɟɧůəɚɖůɖ Űɞɡ 

ɄŮɚɎŰɖ, ɛŮ ŭɡɜŬŰɧŰɖŰŬ ˊŬɟɎŰŬůɖɠ əŬŰɎ ŭŮəŬˊɏɜŰŮ (15) ɖɛɏɟŮɠ əŬŰɧˊɘɜ ŮˊɘɗɡɛɑŬɠ 

ŬɡŰɞɨ. ɀŮŰɎ Űɖɜ ˊɎɟɞŭɞ Űɖɠ ůɢŮŰɘəɐɠ ˊɟɞɗŮůɛɑŬɠ, ɞ ɄɟɞɛɖɗŮɡŰɐɠ ɞűŮɑɚŮɘ ŮɑŰŮ ɜŬ 

ŬˊɞůŰŮɑɚŮɘ ˊɟɞůűɞɟɎ ˊɟɞɛɐɗŮɘŬɠ ůŰɞɜ ɄŮɚɎŰɖ ŮɑŰŮ ɜŬ ŬˊɞɟɟɑɣŮɘ ŬɘŰɘɞɚɞɔɖɛɏɜŬ Űɖɜ 

ŬɑŰɖůɖ. 
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 ȸɚ. Űɞ ˊŬɟŬˊɎɜɤ əŮɑɛŮɜɞ Űɖɠ ŭɘɎŰŬɝɖɠ ůŰɘɠ ȷɄ 1435/2015 ɁɃɀɃɆĿ ȺűɄŮɘɟ 55/2015 ɁɃɀɃɆĿ 

ɄɄɟɄŬŰɟ 244/2015 ɁɃɀɃɆĿ Ⱥűȷɗ 5410/2014, ȹȺȺ 2015. 270Ŀ Ⱥűȹɤŭ 219/2013 ɁɃɀɃɆĿ 

ɄɄɟȻŬə 72/2013, Ⱥűȷȹ 2014. 266Ŀ ɀɄɟɄŬŰɟ 465/2012, Ⱥűȷȹ 2012. 1050Ŀ ȷɄ 554/2011, ɉɟȽȹ 

2012. 29Ŀ  Ⱥűȷɗ 1470/2011, ȺˊȹɘəɄɞɚ 2011. 118Ŀ ȷɄ 1302/2010, Ⱥűȷȹ 2011. 51= Ɂɞȸ 2011.37= 

Ⱥɚɚȹɜɖ 2011. 739Ŀ Ⱥűȷɗ 8566/2007, Ⱥɚɚȹɜɖ 2008. 841Ŀ ɄɄɟɂŬɜɗ 20/2007 ɁɃɀɃɆĿ ȺɘɟŪŮůů 

1397/2005, ȷɟɛ 2005. 1215Ŀ ɄɄɟɅɞŭ 153/2004 ɁɃɀɃɆĿ ȺűȿŬɟ 741/2001, Ⱥɚɚȹɜɖ 2004. 519Ŀ 
ȺűɄŮɘɟ 718/1996, Ⱥɚɚȹɜɖ 1998. 152Ŀ Ⱥűȷɗ 11852/1988, ȷɟɢɁ 1990. 329Ŀ Ⱥűȷɗ 11518/1986, 

Ⱥɚɚȹɜɖ 1988. 916Ŀ ȺűŪŮůů 321/1980 ȷɟɛ. ȿȹ. 792Ŀ ȼ ŭɘŬŰɨˊɤůɖ ŬɜɎɔŮŰŬɘ ůŰɞɜ ȾɞɡɛɎɜŰɞ, ȺɟɛȷȾ 

Ɏɟɗɟ. 197-198 Ŭɟ. 42. 
594 ȷɜŰɑůŰɞɘɢŬ, ɓɚ. ȷɄ 1435/2015 ɁɃɀɃɆĿ ȺűȿŬɟ 359/2013, ȹȽȾɃũɅȷūȽȷ 2013. 707Ŀ ɄɄɟȻŬə 

72/2013, Ⱥűȷȹ 2014. 266Ŀ ɀɄɟɄŬŰɟ 465/2012, Ⱥűȷȹ 2012. 1050Ŀ ɀɄɟȷɗ 712/2010 ɁɃɀɃɆĿ ȷɄ 

1302/2010, Ⱥűȷȹ 2011. 51=Ɂɞȸ 2011.37=Ⱥɚɚȹɜɖ 2011. 739Ŀ ɄɄɟŪŮůů 32772/2007, ȷɟɛ 2008. 

552Ŀ Ⱥűȷɗ 8566/2007, Ⱥɚɚȹɜɖ 2008. 841Ŀ ȺűȿŬɟ 137/2006, ȹȽȾɃũɅȷūȽȷ 2006. 306Ŀ ȷɄ 

1458/2001, ȷɟɛ 2002. 1290=Ⱥɚɚȹɜɖ 2002. 1623=ɄŮɘɟɁ 2002. 418=ȺȺɛˊȹ 2003. 145Ŀ ȺűȿŬɟ 

741/2001, Ⱥɚɚȹɜɖ 2004. 519Ŀ Ⱥɘɟȷɗ 932/1997, ȷɟɢɁ 1998. 382Ŀ ȼ ŭɘŬŰɨˊɤůɖ ŬɜɎɔŮŰŬɘ ůŰɞɜ 

ȾŬɟɎůɖ, ɄŬɟŬŰɖɟɐůŮɘɠ Ůˊɑ Űɖɠ ŭɘŬŰɡˊɩůŮɤɠ Űɞɡ Ɏɟɗɟɞɡ 198 Ä1ȷȾ, ȷɟɛ 1978, ů. 207 Ůˊ.  
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VI I. ȹɘəɞɜɞɛɘəɎ ɕɖŰɐɛŬŰŬ Ŭˊɧ Űɖɜ ŮűŬɟɛɞɔɐ Űɤɜ Ɏɟɗɟɤɜ 197 ï 198 ȷȾ 

 

1. ɇɞ ɡˊɞɢɟŮɤŰɘəɧ ˊŮɟɘŮɢɧɛŮɜɞ Űɞɡ ŭɘəɞɔɟɎűɞɡ Űɖɠ Ŭɔɤɔɐɠ 

Ŭ) ȼ ɗŮɤɟɑŬ Űɖɠ ŮɝŬŰɞɛɑəŮɡůɖɠ əŬɘ ɖ ɗŮɤɟɑŬ Űɞɡ ɞɡůɘŬůŰɘəɞɨ ˊɟɞůŭɘɞɟɘůɛɞɨ 

143. ɆɨɛűɤɜŬ ɛŮ Űɖ ŭɘɎŰŬɝɖ Űɞɡ Ɏɟɗɟɞɡ 216 Ƚ ȾɄɞɚȹ, ɡˊɞɢɟŮɤŰɘəɎ ůŰɞɘɢŮɑŬ Űɖɠ 

Ŭɔɤɔɐɠ ŬˊɞŰŮɚɞɨɜ Ŭ) ɖ ůŬűɐɠ ɏəɗŮůɖ Űɤɜ ɔŮɔɞɜɧŰɤɜ ˊɞɡ ɗŮɛŮɚɘɩɜɞɡɜ ůɨɛűɤɜŬ ɛŮ 

Űɞ ɜɧɛɞ Űɖɜ Ŭɔɤɔɐ əŬɘ ŭɘəŬɘɞɚɞɔɞɨɜ Űɖɜ Ɏůəɖůɐ Űɖɠ Ŭˊɧ Űɞɜ ŮɜɎɔɞɜŰŬ, ɓ) ɖ Ŭəɟɘɓɐɠ 

ˊŮɟɘɔɟŬűɐ Űɞɡ ŬɜŰɘəŮɘɛɏɜɞɡ Űɖɠ ŭɘŬűɞɟɎɠ əŬɘ ɔ) ɞɟɘůɛɏɜɞ ŬɑŰɖɛŬ. ɋɠ ɔŮɔɞɜɧŰŬ ˊɞɡ 

ɗŮɛŮɚɘɩɜɞɡɜ ůɨɛűɤɜŬ ɛŮ Űɞ ɜɧɛɞ Űɖɜ Ŭɔɤɔɐ, ɎɟŬ əŬɘ Űɞ ŬɑŰɖɛŬ ŬɡŰɐɠ, ɜɞɞɨɜŰŬɘ ŰŬ 

ˊɟŬɔɛŬŰɘəɎ ˊŮɟɘůŰŬŰɘəɎ ˊɞɡ ɗŮɛŮɚɘɩɜɞɡɜ Űɞ ɞɡůɘŬůŰɘəɧ ŭɘəŬɑɤɛŬ ɐ Űɖɜ ɞɡůɘŬůŰɘəɐ 

Ŭɝɑɤůɖ ɔɘŬ Űɞ ɐ Űɖɜ ɞˊɞɑŬ ɕɖŰŮɑŰŬɘ ŭɘəŬůŰɘəɐ ˊɟɞůŰŬůɑŬ. ɄɟɧəŮɘŰŬɘ ɔɘŬ Űɞ 

ůɨɛˊɚŮɔɛŬ ˊɟŬɔɛŬŰɘəɩɜ ɔŮɔɞɜɧŰɤɜ ˊɞɡ ɗŮɛŮɚɘɩɜɞɡɜ Űɞ ɜɞɛɘəɧ ɘůɢɡɟɘůɛɧ Űɞɡ 

ŮɜɎɔɞɜŰɞɠ əŬɘ ŭɘəŬɘɞɚɞɔɞɨɜ Űɞ ŬɑŰɖɛɎ Űɞɡ. ȷɜɏəɡɣŮ, ůɡɜŬűɩɠ, Űɞ ˊɟɧɓɚɖɛŬ Űɞɡ 

ˊɞůɞŰɘəɞɨ əŬɘ ˊɞɘɞŰɘəɞɨ ˊɟɞůŭɘɞɟɘůɛɞɨ Űɤɜ ˊɟŬɔɛŬŰɘəɩɜ ˊŮɟɘůŰŬŰɘəɩɜ ˊɞɡ ɞűŮɑɚŮɘ 

ɞ ŮɜɎɔɤɜ ɜŬ ůɡɛˊŮɟɘɚɎɓŮɘ ůŰɖɜ ɘůŰɞɟɘəɐ ɓɎůɖ Űɖɠ Ŭɔɤɔɐɠ Űɞɡ
595
. Ɉˊɧ Űɖɜ ɘůɢɨ Űɖɠ 

ɄɞɚɘŰɘəɐɠ ȹɘəɞɜɞɛɑŬɠ Űɞɡ Maurer, əŬɘ ɡˊɧ Űɖɜ ŮˊɑŭɟŬůɖ Űɖɠ ɔŮɟɛŬɜɘəɐɠ ɜɞɛɘəɐɠ 

űɘɚɞɚɞɔɑŬɠ əŬɘ ɜɞɛɞɚɞɔɑŬɠ, ŬɜŬˊŰɨɢɗɖəŬɜ ŭɨɞ ɗŮɤɟɑŮɠ ˊɞɡ ŭɘŮəŭɑəɖůŬɜ ɜŬ ŭɩůɞɡɜ 

ɚɨůɖ ůŰɞ ˊɟɧɓɚɖɛŬ. ɄɟɧəŮɘŰŬɘ ɔɘŬ Űɖ ɗŮɤɟɑŬ Űɖɠ ŮɝŬŰɞɛɘəŮɨůŮɤɠ əŬɘ Űɖ ɗŮɤɟɑŬ Űɞɡ 

ɞɡůɘŬůŰɘəɞɨ ɐ ůɡɔəŮəɟɘɛɏɜɞɡ ˊɟɞůŭɘɞɟɘůɛɞɨ
596
. ȼ ůɡɛɓɞɚɐ Űɤɜ ɗŮɤɟɘɩɜ ŬɡŰɩɜ, ŭŮɜ 

ŮɝŬɜŰɚŮɑŰŬɘ ŬˊɞəɚŮɘůŰɘəɎ ůŰɖɜ Ŭˊɞűɡɔɐ Űɞɡ əɘɜŭɨɜɞɡ ŬˊɞɟɟɑɣŮɤɠ Űɖɠ Ŭɔɤɔɐɠ ɤɠ 

ŬˊŬɟɎŭŮəŰɖɠ ɐ ɤɠ ɜɧɛɤ ŬɓɎůɘɛɖɠ. ȷɜŰɘɗɏŰɤɠ, ŮˊŮəŰŮɑɜŮŰŬɘ ˊŬɟɎɚɚɖɚŬ əŬɘ ůŰɞɜ 

əŬɗɞɟɘůɛɧ Űɤɜ ŭɘəɞɜɞɛɘəɩɜ ŮəŮɑɜɤɜ ɗŮůɛɩɜ ˊɞɡ ůɡɜŭɏɞɜŰŬɘ ɛŮ Űɞ ŬɜŰɘəŮɑɛŮɜɞ Űɖɠ 

ŭɑəɖɠ
597

. 

 

144. ȾŬŰɎ Űɖ ɗŮɤɟɑŬ Űɖɠ ŮɝŬŰɞɛɑəŮɡůɖɠ Űɖɠ Ůˊɑŭɘəɖɠ ɏɜɜɞɛɖɠ ůɢɏůɖɠ 

(Individualisierungstheorie), ŰŬ ˊɟŬɔɛŬŰɘəɎ ˊŮɟɘůŰŬŰɘəɎ ˊɞɡ ůɡɔəɟɞŰɞɨɜ Űɖɜ 

ɘůŰɞɟɘəɐ ɓɎůɖ Űɖɠ Ŭɔɤɔɐɠ ŮɝŬŰɞɛɘəŮɨɞɡɜ əŬɘ ˊɟɞůŭɘɞɟɑɕɞɡɜ Űɖɜ Ůˊɑŭɘəɖ ɏɜɜɞɛɖ 

ůɢɏůɖ ɐ Űɞ Ůˊɑŭɘəɞ ŭɘəŬɑɤɛŬ, əŬŰɎ Űɟɧˊɞ ɩůŰŮ, Űɧůɞ ɖ ůɢɏůɖ ɧůɞ əŬɘ Űɞ ŭɘəŬɑɤɛŬ 

ɜŬ ŭɘŬəɟɑɜɞɜŰŬɘ ůŬűɩɠ ɏɜŬɜŰɘ Ɏɚɚɤɜ
598
. ȼ ŭɏůɛɖ Űɤɜ ˊɟŬɔɛŬŰɘəɩɜ ˊŮɟɘůŰŬŰɘəɩɜ, 

ŭɖɚŬŭɐ, ŬɟəŮɑ ɜŬ ˊɟɞůŭɘɞɟɑɕŮɘ ŬŰɞɛɘəɩɠ Űɖɜ Ůˊɑŭɘəɖ ɏɜɜɞɛɖ ůɢɏůɖ əŬɘ ɜŬ Űɖɜ 
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 Ƀɘ ŭɡůɢɏɟŮɘŮɠ Ůɜɜɞɘɞɚɞɔɘəɞɨ ˊɟɞůŭɘɞɟɘůɛɞɨ əŬɘ ɞɟɘɞɗɏŰɖůɖɠ Űɖɠ ɘůŰɞɟɘəɐɠ ɓɎůɖɠ Űɖɠ Ŭɔɤɔɐɠ, 

ɞŭɐɔɖůŮ Űɖ ɗŮɤɟɑŬ ůŰɖɜ ˊɟɞůɏɔɔɘůɐ Űɖɠ ɛɏůɤ ŭɘɎűɞɟɤɜ əɟɘŰɖɟɑɤɜ. ɇŬ əɟɘŰɐɟɘŬ ŬɡŰɎ ɏűŮɟŬɜ ŮɑŰŮ 

ŭɘəɞɜɞɛɘəɧ ŬɜŰɘəŮɘɛŮɜɘəɧ ˊɟɞůŬɜŬŰɞɚɘůɛɧ ˊɢ. çɓɘɞŰɘəɧ ůɡɛɓɎɜè (Lebenssachverhalt, Lebensvorgang), 

çɘůŰɞɟɘəɧ ɔŮɔɞɜɧɠ ɐ ůɡɛɓɎɜè (historischer Lebensvorgang) ɐ ɡˊɞəŮɘɛŮɜɘəɧ ˊɢ. ɞɟɘɞɗɏŰɖůɖ Űɖɠ 

ɘůŰɞɟɘəɐɠ ɓɎůɖɠ Ŭˊɧ ŰŬ ˊɟŬɔɛŬŰɘəɎ ˊŮɟɘůŰŬŰɘəɎ ˊɞɡ ŮɘůűɏɟŮɘ ůŰɖ ŭɑəɖ ɞ ŮɜɎɔɤɜ ŮɑŰŮ ɞɡůɘŬůŰɘəɧ ˊɢ. 

ɞɟɘɞɗɏŰɖůɖ ɛŮ ɓɎůɖ Űɞ Ŭűɖɟɖɛɏɜɞ ˊɟŬɔɛŬŰɘəɧ Űɖɠ ɞɡůɘŬůŰɘəɐɠ Ŭɝɑɤůɖɠ. ȸɚ. ɄɞŭɖɛŬŰɎ, ȹŮŭɘəŬůɛɏɜɞ 

Ƚ, ů. 60 ůɖɛ. 88Ŀ ȷɟɓŬɜɘŰɎəɖɠ, ȼ ŮˊɘəɞɡɟɘəɧŰɖŰŬ, ů. 185 ůɖɛ. 97Ŀ ȾŬɚŬɓɟɧɠ, ɇɞ ŬɜŰɘəŮɑɛŮɜɞ, ɖɛ. ȷô, 

ů. 130 Ůˊ. əŬɘ ɘŭɑɤɠ 139 Ůˊ. 
596 ȼ ɗŮɤɟɑŬ Űɖɠ ŮɝŬŰɞɛɑəŮɡůɖɠ ŬˊŬɜŰɞɨůŮ ůŰɞ ɅɤɛŬɥəɧ ȹɑəŬɘɞ əŬɘ Ŭˊɧ ŮəŮɑ ŬˊɞŰɏɚŮůŮ ɛŮŰɏˊŮɘŰŬ 

ŬɜŰɘəŮɑɛŮɜɞ ɏɟŮɡɜŬɠ Ůə ɛɏɟɞɡɠ Űɤɜ ɄŬɜŭŮəŰɘůŰɩɜ. ȽůŰɞɟɘəɎ, űŬɑɜŮŰŬɘ ɜŬ ŭɘəŬɘɞɚɞɔŮɑŰŬɘ ɖ ŮˊɘəɟɎŰɖůɖ 

Űɖɠ ɗŮɤɟɑŬɠ ŬɡŰɐɠ ůŰɞɡɠ əɧɚˊɞɡɠ Űɖɠ ɔŮɟɛŬɜɘəɐɠ ŭɘəɞɜɞɛɘəɐɠ ŮˊɘůŰɐɛɖɠ.  
597 ȾŬɚŬɓɟɧɠ, ɇɞ ŬɜŰɘəŮɑɛŮɜɞ, ɖɛ ȷȭ, ů. 132-133Ŀ Ⱦɞɜŭɨɚɖɠ, ɇɞ ŭŮŭɘəŬůɛɏɜɞ, ů. 303Ŀ ɄɞŭɖɛŬŰɎ, 

ȹŮŭɘəŬůɛɏɜɞ Ƚ, ů. 61 
598 ũɘŬ Űɖ ɗŮɤɟɑŬ ŬɡŰɐ ɓɚ. ɛŮŰŬɝɨ Ɏɚɚɤɜ Ⱦɞɜŭɨɚɖɠ, ɇɞ ŭŮŭɘəŬůɛɏɜɞ, ů. 303Ŀ ɄɞŭɖɛŬŰɎ, ȹŮŭɘəŬůɛɏɜɞ 

Ƚ, ů. 60Ŀ ȾŬɚŬɓɟɧɠ, ɇɞ ŬɜŰɘəŮɑɛŮɜɞ, ɖɛ. ȷô, ů. 131 Ůˊ.Ŀ ɀŬəɟɑŭɞɡ, ȼ ŬɧɟɘůŰɖ Ŭɔɤɔɐ, ů. 12 Ůˊ.Ŀ 

Ⱦɞɡůɞɨɚɖɠ, Ƀɘ ˊɟŬɔɛŬŰɘəɞɑ ɘůɢɡɟɘůɛɞɑ, ů. 84 Ůˊ.Ŀ ȾŮɟŬɛŮɨɠ/Ⱦɞɜŭɨɚɖɠ/ɁɑəŬɠ (-ɀŬəɟɑŭɞɡ), Ɏɟɗɟ. 216, 

Ƚ, ȸ Ä2, ů. 460Ŀ ɀɖŰůɧˊɞɡɚɞɠ, Ⱥɚɚȹɜɖ 1995 (36), ů. 5 
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ŬɜŰɘŭɘŬůŰɏɚɚŮɘ ɏɜŬɜŰɘ Ɏɚɚɤɜ. ȾŬŰô ɞɡůɑŬɜ ɞ ˊɟɞůŭɘɞɟɘůɛɧɠ ŬɡŰɧɠ ůɡɜɏɢŮŰŬɘ ɛŮ Űɖ 

çɓŮɚŰɘɤɛɏɜɖ ɗŮɤɟɑŬ Űɖɠ ŮɝŬŰɞɛɑəŮɡůɖɠè (verbesserte Individualisierungstheorie
599
), ɖ 

ɞˊɞɑŬ ŬɜŰɘəŬŰɏůŰɖůŮ ůŰɖ ɔŮɟɛŬɜɘəɐ ŭɘəɞɜɞɛɘəɐ ŮˊɘůŰɐɛɖ Űɖɜ ˊŬɚŬɘɧŰŮɟɖ ɗŮɤɟɑŬ Űɖɠ 

ŮɝŬŰɞɛɘəŮɨůŮɤɠ, ůɨɛűɤɜŬ ɛŮ Űɖɜ ɞˊɞɑŬ, ˊɟɞəŮɘɛɏɜɞɡ ɜŬ əɟɘɗŮɑ ɞɟɘůɛɏɜɖ ɖ Ŭɔɤɔɐ, 

ŬɟəŮɑ ɖ Ŭˊɚɐ ŬɜŬűɞɟɎ Űɖɠ Ůˊɑŭɘəɖɠ ɏɜɜɞɛɖɠ ůɢɏůɖɠ ɡˊɧ ůɡɔəŮəɟɘɛɏɜɖ ɜɞɛɘəɐ ɓɎůɖ, 

ɢɤɟɑɠ ˊŮɟŬɘŰɏɟɤ ŭɘŮɡəɟɘɜɑůŮɘɠ ɤɠ ˊɟɞɠ ŰŬ ˊɟŬɔɛŬŰɘəɎ ˊŮɟɘůŰŬŰɘəɎ
600
.  ȰŰůɘ, Ůˊɑ 

əŬŰŬɣɖűɘůŰɘəɐɠ Ŭɔɤɔɐɠ ɛŮ ŬɑŰɖɛŬ Űɖɜ əŬŰŬɓɞɚɐ ɞɟɘůɛɏɜɞɡ ɢɟɖɛŬŰɘəɞɨ ˊɞůɞɨ, 

ŬɟəŮɑ ɞ ˊɟɞůŭɘɞɟɘůɛɧɠ Űɖɠ ɏɜɜɞɛɖɠ ůɢɏůɖɠ, ɖ ɞˊɞɑŬ ůɡɜɘůŰɎ Űɞɜ ŭɘəŬɘɞˊŬɟŬɔɤɔɘəɧ 

ɚɧɔɞ Űɖɠ Ŭɝɑɤůɖɠ (ˊɢ. ŭɎɜŮɘɞ, ŭɤɟŮɎ, ˊɩɚɖůɖ). ɆɨɛűɤɜŬ ɛŮ Űɖ ɗŮɤɟɑŬ ŬɡŰɐ, ŭɨɜŬŰŬɘ 

ɞ ŮɜɎɔɤɜ ɜŬ ŮˊɘəŬɚŮɑŰŬɘ əŬŰɎ Űɖɜ Ůɝɏɚɘɝɖ Űɖɠ ŭɑəɖɠ əŬɘ ɜɏɞɡɠ ɚɧɔɞɡɠ ɔŮɜɏůŮɤɠ Űɖɠ 

ůəɘŬɔɟŬűɖɗŮɑůŬɠ Ŭˊɚɩɠ ɛŮ Űɞ ŭɘəɧɔɟŬűɞ Űɖɠ Ŭɔɤɔɐɠ ɏɜɜɞɛɖɠ ůɢɏůɖɠ
601
. ȾŬŰɎ 

ŰɞɨŰɞ, Ůˊɞɛɏɜɤɠ, ɖ ɗŮɤɟɑŬ Űɖɠ ŮɝŬŰɞɛɘəŮɨůŮɤɠ, ɏůŰɤ əŬɘ ɡˊɧ Űɖ ɓŮɚŰɘɤɛɏɜɖ Ůəŭɞɢɐ 

Űɖɠ, ˊɟŬɔɛŬŰɩɜŮɘ Űɖɜ Ŭɟɢɐ Űɖɠ ˊɟɞűɞɟɘəɧŰɖŰŬɠ Űɖɠ ŭɘŬŭɘəŬůɑŬɠ
602
. ȷɜŰɑůŰɞɘɢŬ, əŬɘ ɖ 

ŬˊɧűŬůɖ ŭɖɛɘɞɡɟɔŮɑ ŭŮŭɘəŬůɛɏɜɞ ŬɜŬűɞɟɘəɎ ɛŮ əɎɗŮ ɚɧɔɞ ɔɏɜɜɖůɖɠ Űɖɠ ɏɜɜɞɛɖɠ 

ůɢɏůɖɠ, ɩůŰŮ ɞ ɖŰŰɖɗŮɑɠ ŭɘɎŭɘəɞɠ ɜŬ ɛɖɜ ɛˊɞɟŮɑ ɜŬ ŮˊŬɜɏɚɗŮɘ ɛŮ ɜɏŬ Ŭɔɤɔɐ 

ŮˊɘəŬɚɞɨɛŮɜɞɠ ɜɏŬ ɘůŰɞɟɘəɐ ɐ ɜɞɛɘəɐ ŬɘŰɑŬ ůɢŮŰɘəɎ ɛŮ Űɞ ɛɖ ŬɜŬɔɜɤɟɘůɛɏɜɞ 

ɞɡůɘŬůŰɘəɧ ŭɘəŬɑɤɛɎ Űɞɡ
603

. 

 

145. ȷɜŰɘɗɏŰɤɠ, əŬŰɎ Űɖ ɗŮɤɟɑŬ Űɞɡ ɞɡůɘŬůŰɘəɞɨ ɐ ůɡɔəŮəɟɘɛɏɜɞɡ ˊɟɞůŭɘɞɟɘůɛɞɨ, 

ˊɟɞəŮɘɛɏɜɞɡ ɜŬ əɟɘɗŮɑ ˊŬɟŬŭŮəŰɐ ɖ Ŭɔɤɔɐ, ɗŬ ˊɟɏˊŮɘ ɜŬ ŮəŰɑɗŮɜŰŬɘ ůŰɖɜ ɘůŰɞɟɘəɐ 

Űɖɠ ɓɎůɖ, ɧɚŬ ŮəŮɑɜŬ ŰŬ ˊɟŬɔɛŬŰɘəɎ ˊŮɟɘůŰŬŰɘəɎ Űɞɡ ŮɝɤŰŮɟɘəɞɨ ɐ ŮůɤŰŮɟɘəɞɨ 

əɧůɛɞɡ
604
, ˊɞɡ ˊɚɖɟɞɨɜ Űɖɜ ɜɞɛɞŰɡˊɘəɐ ɛɞɟűɐ Űɞɡ ŮűŬɟɛɞůŰɏɞɡ əŬɜɧɜŬ ŭɘəŬɑɞɡ, 

Űɖɜ ŮűŬɟɛɞɔɐ əŬɘ Űɘɠ ɏɜɜɞɛŮɠ ůɡɜɏˊŮɘŮɠ Űɞɡ ɞˊɞɑɞɡ ŮˊɘŭɘɩəŮɘ ɞ ŮɜɎɔɤɜ ɜŬ 

ˊɟɞəŬɚɏůŮɘ
605
. ȹŮɜ ŬɟəŮɑŰŬɘ, ůɡɜŮˊɩɠ, ɖ ɗŮɤɟɑŬ ŬɡŰɐ ůŰɖɜ Ůˊɑəɚɖůɖ ŮəŮɑɜɤɜ Űɤɜ 

ůŰɞɘɢŮɑɤɜ ˊɞɡ ˊɟɞůŭɘɞɟɑɕɞɡɜ ŬŰɞɛɘəɎ Űɖɜ ŭɘəŬɘɞɚɞɔɖŰɘəɐ ůɢɏůɖ ŬɚɚɎ ŬɝɘɩɜŮɘ Ůɘŭɘəɐ 

ŬɜŬűɞɟɎ ůŰŬ ůɡɔəŮəɟɘɛɏɜŬ ˊɟŬɔɛŬŰɘəɎ ˊŮɟɘůŰŬŰɘəɎ ˊɞɡ ɗŮɛŮɚɘɩɜɞɡɜ əŬŰɎ ɜɧɛɞ Űɖɜ 

Ŭɔɤɔɐ əŬɘ ŭɘəŬɘɞɚɞɔɞɨɜ Űɖɜ Ɏůəɖůɐ Űɖɠ Ůə ɛɏɟɞɡɠ Űɞɡ ŮɜɎɔɞɜŰɞɠ. ȰŰůɘ ɧɛɤɠ, ɖ 

ɘůŰɞɟɘəɐ ɓɎůɖ ŭŮɜ ŬɜŰɘůŰɞɘɢŮɑ ɞɨŰŮ ůŮ əɎˊɞɘɞ çɓɘɞŰɘəɧ ůɡɛɓɎɜè (Lebenssachverhalt), 

ɞɨŰŮ ůŮ ɏɜŬ çɘůŰɞɟɘəɧ ɔŮɔɞɜɧɠè (historisches Ereignis), ɞɨŰŮ əŬɘ ůŮ ˊɟŬɔɛŬŰɘəɎ 

ˊŮɟɘůŰŬŰɘəɎ ˊɞɡ ůɨɛűɤɜŬ ɛŮ Űɖɜ əɟɑůɖ Űɞɡ ŮɜɎɔɞɜŰɞɠ ɗŮɛŮɚɘɩɜɞɡɜ Űɞ Ŭɔɤɔɘəɧ 

ŬɑŰɖɛŬ
606
. Ⱥˊɑůɖɠ, ŭŮɜ ŬɟəŮɑ ɖ Ŭˊɚɐ ŮˊŬɜɎɚɖɣɖ Űɤɜ ɧɟɤɜ Űɞɡ əŬɜɧɜŬ ŭɘəŬɑɞɡ, ŬɚɚɎ 

ŬɜŰɘɗɏŰɤɠ, ŬɝɘɩɜŮŰŬɘ  ɞ ɢɤɟɞɢɟɞɜɘəɧɠ ˊɟɞůŭɘɞɟɘůɛɧɠ Űɤɜ ˊɟŬɔɛŬŰɘəɩɜ ɔŮɔɞɜɧŰɤɜ, 

                                                
599 ɄɟɧəŮɘŰŬɘ ɔɘŬ ɗŮɤɟɑŬ ˊɞɡ ɝŮˊɐŭɖůŮ Ŭˊɧ Űɖ ůɢŮŰɘəɐ ŭɘŬɛɎɢɖ ɞɡůɘŬůŰɘəɞɨ ɐ ůɡɔəŮəɟɘɛɏɜɞɡ 

ˊɟɞůŭɘɞɟɘůɛɞɨ əŬɘ ŮɝŬŰɞɛɑəŮɡůɖɠ. ɓɚ. ɀɖŰůɧˊɞɡɚɞɠ, Ⱥɚɚȹɜɖ 1995 (36), ů. 5 əŬɘ ůɖɛ. 21 ɛŮ ůɢŮŰɘəɏɠ 

ˊŬɟŬˊɞɛˊɏɠ ůŰɖ ɔŮɟɛŬɜɘəɐ ɗŮɤɟɑŬ 
600 ɀŬəɟɑŭɞɡ, ȷɟɛ. 1995, ů. 289 əŬɘ ůɖɛ. 5Ŀ ɀˊɏɖɠ, ȺɘůŬɔɤɔɐ ůŰɖ ŭɘəɞɜɞɛɘəɐ ůəɏɣɖ3, ů. 112 
601 ɁɑəŬɠ, ȺɔɢŮɘɟɑŭɘɞ, ů. 352 Ä23Ŀ ɀˊɏɖɠ, ȹ 3, ů. 357Ŀ ɞ ɑŭɘɞɠ, ȺɘůŬɔɤɔɐ ůŰɖ ŭɘəɞɜɞɛɘəɐ ůəɏɣɖ3, ů. 

112-113 ɛŮ ůɢŮŰɘəɎ ˊŬɟŬŭŮɑɔɛŬŰŬĿ  ɀŬəɟɑŭɞɡ, ȷɟɛ. 1995, ů. 289 
602 ɀŬəɟɑŭɞɡ, ȷɟɛ. 1995, ů. 289 
603 ɀˊɏɖɠ, ȹ 3, ů. 357 
604 ɓɚ. ȷɄ 768/1985, ȺȺɁ 1986. 275 (ɤɠ ˊɟɞɠ Űɖ ɕɖɛɑŬ əŬɘ Űɞ ɨɣɞɠ Űɖɠ)Ŀ ȷɄ 1325/1982, Ⱥɚɚȹɜɖ 
1983. 421-422 (ɤɠ ˊɟɞɠ Ŭɝɘɞɚɞɔɘəɏɠ əɟɑůŮɘɠ ɧˊɤɠ ɖ ŬɜɎɚɤůɖ Űɤɜ ˊŬɟŬɔɤɔɘəɩɜ ŭɡɜɎɛŮɤɜ Űɞɡ 

ɛɘůɗɤŰɞɨ)Ŀ ȺűŪŮůů 722/1993, ȷɟɛ. 1993. 335 (ɤɠ ˊɟɞɠ ɏɜɜɞɛŮɠ ůɢɏůŮɘɠ ɧˊɤɠ ɖ əɡɟɘɧŰɖŰŬ)Ŀ Ⱥűȷɗ 

6036/1982, Ⱥɚɚȹɜɖ 1982. 609 (ɤɠ ˊɟɞɠ ɏɜɜɞɛŮɠ əŬŰŬůŰɎůŮɘɠ) 
605 Ⱦɞɜŭɨɚɖɠ, ɇɞ ŭŮŭɘəŬůɛɏɜɞ, ů. 303Ŀ ɄɞŭɖɛŬŰɎ, ȹŮŭɘəŬůɛɏɜɞ Ƚ, ů. 59-60Ŀ ɀŬəɟɑŭɞɡ, ȼ ŬɧɟɘůŰɖ 

Ŭɔɤɔɐ, ů. 20 Ůˊ., 158 Ůˊ.Ŀ ɖ ɑŭɘŬ, ȷɟɛ. 1995, ů. 289Ŀ  ȷɟɓŬɜɘŰɎəɖɠ, ȼ ŮˊɘəɞɡɟɘəɧŰɖŰŬ, ů. 189 
606 ȰŰůɘ ɧɛɤɠ ȾŬɚŬɓɟɧɠ, ɇɞ ŬɜŰɘəŮɑɛŮɜɞɜ, ɖɛ. ȷô, ů. 147-148 
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ˊɞɡ ůɡɜɗɏŰɞɡɜ Űɞ ŮɛˊŮɘɟɘəɧ ˊŮɟɘŮɢɧɛŮɜɞ Űɤɜ ɧɟɤɜ Űɞɡ ˊɟŬɔɛŬŰɘəɞɨ ŬɡŰɞɨ
607

. 

ɆɡɔəŮəɟɘɛɏɜŬ, ɖ ɘůŰɞɟɘəɐ ɓɎůɖ Űɖɠ Ŭɔɤɔɐɠ ɗŬ ˊɟɏˊŮɘ ɜŬ ˊɟɞůŭɘɞɟɑɕŮɘ ˊɧŰŮ, ˊɞɨ əŬɘ 

ˊɩɠ ɔŮɜɜɐɗɖəŮ ɖ ɏɜɜɞɛɖ ůɢɏůɖ, ŰŬ ůŰɞɘɢŮɑŬ ŭŮ ŬɡŰɎ Űɞɡ ɢɟɧɜɞɡ, Űɧˊɞɡ əŬɘ Űɟɧˊɞɡ 

ŬɜŰɑůŰɞɘɢŬ, ɗŬ ˊɟɏˊŮɘ ɜŬ ˊŮɟɘɚŬɛɓɎɜɞɜŰŬɘ ɐŭɖ ůŰɞ ŭɘəɧɔɟŬűɞ Űɖɠ Ŭɔɤɔɐɠ, ɛɖ 

ŭɡɜɎɛŮɜŬ ɜŬ ůɡɛˊɚɖɟɤɗɞɨɜ ɛŮŰŬɔŮɜŮůŰɏɟɤɠ ɛŮ Űɘɠ ˊɟɞŰɎůŮɘɠ
608

. ȾŬŰô ŮˊɏəŰŬůɖ,  ɖ 

ɗŮɤɟɑŬ Űɞɡ ɞɡůɘŬůŰɘəɞɨ ˊɟɞůŭɘɞɟɘůɛɞɨ ˊɟɞɤɗŮɑ Űɞɜ ɔɟŬˊŰɧ ɢŬɟŬəŰɐɟŬ Űɖɠ 

ŭɘŬŭɘəŬůɑŬɠ əŬɘ ˊŬɟɎɚɚɖɚŬ ŬɜɡɣɩɜŮɘ Űɞ ŭɘəɧɔɟŬűɞ Űɖɠ Ŭɔɤɔɐɠ ůŮ ŬˊɞəɚŮɘůŰɘəɧ 

ɗŮɛɏɚɘɞ Űɖɠ ŭɘŬŭɘəŬůɑŬɠ, ˊŮɟɘɞɟɑɕɞɜŰŬɠ Űɖ ůɖɛŬůɑŬ Űɖɠ ˊɟɞűɞɟɘəɐɠ ůɡɕɐŰɖůɖɠ
609
. ɆŮ 

ŮˊɑˊŮŭɞ ŭŮ ŬɜŰɘəŮɘɛɏɜɞɡ ŬˊɧűŬůɖɠ, ŭɖɛɘɞɡɟɔŮɑŰŬɘ ŭŮŭɘəŬůɛɏɜɞ ɛɧɜɞ ŬɜŬűɞɟɘəɎ ɛŮ 

Űɖɜ ŬɜŬűŮɟɧɛŮɜɖ ůŰɞ ŭɘəɧɔɟŬűɞ Űɖɠ Ŭɔɤɔɐɠ ɘůŰɞɟɘəɐ ɓɎůɖ əŬɘ əɟɘɗŮɑůŬ ɘůŰɞɟɘəɐ 

əŬɘ ɜɞɛɘəɐ ŬɘŰɑŬ
610

. 

 

146. ɇɞ Ɏɟɗɟɞ 216 ȾɄɞɚȹ ɡˊɧ Űɖ ůɖɛŮɟɘɜɐ Űɞɡ ɛɞɟűɐ ɡɘɞɗŮŰŮɑ Űɖ ɗŮɤɟɑŬ Űɞɡ 

ɞɡůɘŬůŰɘəɞɨ ɐ Ŭűɖɟɖɛɏɜɞɡ ˊɟɞůŭɘɞɟɘůɛɞɨ. ɀɎɚɘůŰŬ, ɖ ůŬűɐɠ ɟɨɗɛɘůɖ Űɞɡ ɜɧɛɞɡ 

(ˊɟɓɚ. çˊɞɡ ɗŮɛŮɚɘɩɜɞɡɜ ůɨɛűɤɜŬ ɛŮ Űɞ ɜɧɛɞ Űɖɜ Ŭɔɤɔɐè) ˊɟɞůűɏɟŮɘ ŮˊɘɢŮɑɟɖɛŬ de 

lege lata ɤɠ ˊɟɞɠ Űɞ ɧŰɘ ɞ ɘůɢɨɞɜ ȾɄɞɚȹ ŬəɞɚɞɡɗŮɑ Űɖ ɗŮɤɟɑŬ Űɖɠ ɚŮɘŰɞɡɟɔɑŬɠ Űɞɡ 

əŬɜɧɜŬ ŭɘəŬɑɞɡ Ɏɚɚɤɠ Űɖ ɗŮɤɟɑŬ Űɞɡ ˊɟŬɔɛŬŰɘəɞɨ (Tatbestandslehre)
611
, ɛɑŬ 

ŮɝŮɚɘɔɛɏɜɖ Ůəŭɞɢɐ Űɖɠ ɗŮɤɟɑŬɠ Űɞɡ ɞɡůɘŬůŰɘəɞɨ ˊɟɞůŭɘɞɟɘůɛɞɨ əŬɘ ɧɢɘ ɛɑŬ ŬɡŰɞŰŮɚɐ 

ɏɜŬɜŰɘ ŬɡŰɐɠ ɗŮɤɟɑŬ
612
. ɇɞɨŰɞ ůɖɛŬɑɜŮɘ ɧŰɘ ɞ ŮɜɎɔɤɜ ɞűŮɑɚŮɘ ɜŬ ŮˊɘəŬɚŮůɗŮɑ ŰŬ 

ůŰɞɘɢŮɑŬ ˊɞɡ ŬˊŬɟŰɑɕɞɡɜ Űɞ ˊɟɩŰɞ ůəɏɚɞɠ Űɞɡ əŬɜɧɜŬ ŭɘəŬɑɞɡ, ŮəŮɑɜɞ ˊɞɡ ˊŮɟɘɏɢŮɘ Űɞ 

ˊɟŬɔɛŬŰɘəɧ (Tatbestand), ɖ ůɡɜŭɟɞɛɐ Űɞɡ ɞˊɞɑɞɡ ůɡɜŮˊɎɔŮŰŬɘ Űɖɜ ŮˊɘŭɘɤəɧɛŮɜɖ Ůə 

Űɞɡ ŮɜɎɔɞɜŰɞɠ ɏɜɜɞɛɖ ůɡɜɏˊŮɘŬ
613

.  

 

 

 

                                                
607 ɀŬəɟɑŭɞɡ, ȼ ŬɧɟɘůŰɖ Ŭɔɤɔɐ, ů. 24-61 
608 ɀˊɏɖɠ, ȹ 3, ů. 357Ŀ ɞ ɑŭɘɞɠ, ȺɘůŬɔɤɔɐ ůŰɖ ŭɘəɞɜɞɛɘəɐ ůəɏɣɖ3, ů. 113Ŀ ȷɛűɘůɓɖŰŮɑŰŬɘ ŮɜŰɞɨŰɞɘɠ Ŭɜ 

əŬɘ ˊɧŰŮ ŬɝɘɩɜŮɘ Űɞ Ɏɟɗɟɞ 216 ȾɄɞɚȹ Ůˊɑ ˊɞɘɜɐ ŬəɡɟɧŰɖŰŬɠ, Ůˊɑəɚɖůɖ Ůɘŭɘəɩɠ Űɞɡ Űɧˊɞɡ əŬɘ Űɞɡ 

ɢɟɧɜɞɡ ɔɏɜɜɖůɖɠ Űɖɠ Ůˊɑŭɘəɖɠ ŬˊŬɑŰɖůɖɠ. ɓɚ. ůɢŮŰ. ȷɟɓŬɜɘŰɎəɖɠ, ȼ ŮˊɘəɞɡɟɘəɧŰɖŰŬ, ů. 189 ůɖɛ. 113Ŀ 

ɀ. ɀŬɟɔŬɟɑŰɖɠ, Ⱥɚɚȹɜɖ 1983, ů. 610 Ůˊ. ɛŮ ˊŬɟŬŭŮɑɔɛŬŰŬ Ŭˊɧ Űɖ ɜɞɛɞɚɞɔɑŬ. 
609 ɀŬəɟɑŭɞɡ, ȷɟɛ. 1995, ů. 290Ŀ ɖ ɑŭɘŬ, ȼ ŬɧɟɘůŰɖ Ŭɔɤɔɐ, ů. 150 Ůˊ. 
610 ȼ ŭɘŬŰɨˊɤůɖ Űɞɡ ɀˊɏɖ, ȹ 3, ů. 357 çŮɜ ŬɜŬűɞɟɎ ˊɟɞɠ Űɞ ŭɘəɧɔɟŬűɞ Űɖɠ Ŭɔɤɔɐɠ ŬɜŬűŮɟɧɛŮɜɖ 
ɘůŰɞɟɘəɐ əŬɘ ɜɞɛɘəɐ ŬɘŰɑŬè ɛˊɞɟŮɑ ɜŬ ˊɟɞəŬɚɏůŮɘ ůɨɔɢɡůɖ ɞŭɖɔɩɜŰŬɠ ůŰɞ ůɡɛˊɏɟŬůɛŬ ɧŰɘ ɖ ɜɞɛɘəɐ 

ɓɎůɖ ˊɟɏˊŮɘ ɜŬ ŬɜŬűɏɟŮŰŬɘ ůŰɞ ŭɘəɧɔɟŬűɞ Űɖɠ Ŭɔɤɔɐɠ ˊŬɟɎ Űɖ ůŬűɐ ɟɨɗɛɘůɖ Űɞɡ 216 ȾɄɞɚȹ əŬɘ Űɖɜ 

ŭɘəɞɜɞɛɘəɐ Ŭɟɢɐ iura novit curia. 
611 ɁɑəŬɠ, ȼ ɏɜůŰŬůɖ ŮəəɟŮɛɞŭɘəɑŬɠ, ů. 189, 231 ůɖɛ. 227, ů. 232Ŀ ɄɞŭɖɛŬŰɎ, ȹŮŭɘəŬůɛɏɜɞ Ƚ, ů. 

ĿȾɞɜŭɨɚɖɠ, ɇɞ ŭŮŭɘəŬůɛɏɜɞ, ů. 304Ŀ ȷɟɓŬɜɘŰɎəɖɠ, ȼ ŮˊɘəɞɡɟɘəɧŰɖŰŬ, ů. 186Ŀ Ɂ. ȾɚŬɛŬɟɐɠ/ Ɇ. 

Ⱦɞɡůɞɨɚɖɠ/ ɆŰ. ɄŬɜŰŬɕɧˊɞɡɚɞɠ, ɄɞɚɘŰɘəɐ ȹɘəɞɜɞɛɑŬ, ů. 458 ŮˊĿ Ⱦɞɡůɞɨɚɖɠ, Ƀɘ ˊɟŬɔɛŬŰɘəɞɑ 

ɘůɢɡɟɘůɛɞɑ, ů. 84Ŀ ɀɖŰůɧˊɞɡɚɞɠ, ɄɟŬəŰɘəɎ ȷɜŬɗŮɤɟɖŰɘəɐɠ ȺˊɘŰɟɞˊɐɠ (1967), ů. 85-86Ŀ ɞ ɑŭɘɞɠ, ȼ 

ŬɜŬɔɜɤɟɘůŰɘəɐ Ŭɔɤɔɐ, ů. 170-171Ŀ ɞ ɑŭɘɞɠ, Ⱥɚɚȹɜɖ 1995 (36), ů. 6Ŀ  ɀŬəɟɑŭɞɡ, ȼ ŬɧɟɘůŰɖ Ŭɔɤɔɐ, ů. 

16 ŮˊĿ ɀˊɏɖɠ, ȺɘůŬɔɤɔɐ ůŰɖ ŭɘəɞɜɞɛɘəɐ ůəɏɣɖ3, ů. 113, 115, 116Ŀ ɞ ɑŭɘɞɠ, ȹ 3, ů. 357-358Ŀ ɋɠ ˊɟɞɠ 

Űɞ ɧŰɘ Űɖ ɗŮɤɟɑŬ Űɞɡ ɞɡůɘŬůŰɘəɞɨ ˊɟɞůŭɘɞɟɘůɛɞɨ ŬˊɖɢɞɨůŮ əŬɘ ɖ ɟɨɗɛɘůɖ Űɞɡ Ɏɟɗɟɞɡ 533 Ʉɞɚȹɘə ɓɚ. 

ŮɜŭŮɘəŰɘəɎ: ɀɖŰůɧˊɞɡɚɞɠ, ȼ ŬɜŬɔɜɤɟɘůŰɘəɐ Ŭɔɤɔɐ, ů. 170-171Ŀ ɀŬəɟɑŭɞɡ, ȼ ŬɧɟɘůŰɖ Ŭɔɤɔɐ, ů. 15 

Ůˊ. ɛŮ ŬɜŬűɞɟɎ ůŰɘɠ ŬˊɞűɎůŮɘɠ ˊɞɡ ɡɘɞɗŮŰɞɨɜ Űɖ ɗŮɤɟɑŬ Űɞɡ ɞɡůɘŬůŰɘəɞɨ ˊɟɞůŭɘɞɟɘůɛɞɨ əŬɘ ůŮ 
ŮəŮɑɜŮɠ ˊɞɡ ɡɘɞɗŮŰɞɨɜ Űɖ ɗŮɤɟɑŬ Űɖɠ ɚŮɘŰɞɡɟɔɑŬɠ Űɞɡ əŬɜɧɜŬ ŭɘəŬɑɞɡ. 
612 ɀŬəɟɑŭɞɡ, ȷɟɛ. 1995, ů. 289 ůɖɛ. 7 
613 ɓɚ. ŮɜŭŮɘəŰɘəɎ ɀˊɏɖɠ, ȺɘůŬɔɤɔɐ ůŰɖ ŭɘəɞɜɞɛɘəɐ ůəɏɣɖ3, ů. 115-116 çɃ ŮɜɎɔɤɜ ɏɢŮɘ Űɞ ɓɎɟɞɠ ɜŬ 

ŮˊɘəŬɚŮůŰŮɑ, ůŰɖɜ ɘůŰɞɟɘəɐ ɓɎůɖ Űɖɠ Ŭɔɤɔɐɠ, əŬɘ ɛɎɚɘůŰŬ ɛŮ ůŬűɐɜŮɘŬ əŬɘ ˊɚɖɟɧŰɖŰŬ, ŰŬ ɔŮɔɞɜɧŰŬ ˊɞɡ 

ůɡɜɘůŰɞɨɜ Űɘɠ ˊɟɞɦˊɞɗɏůŮɘɠ Űɞɡ ŮűŬɟɛɞůŰɏɞɡ əŬɜɧɜŬ ŭɘəŬɑɞɡ, ɛŮ Űɖ ůɡɜŭɟɞɛɐ Űɤɜ ɞˊɞɑɤɜ ɔŮɜɜɘɏŰŬɘ Űɞ 

Ůˊɑŭɘəɞ ŭɘəŬɑɤɛɎ Űɞɡ.è 
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ɓ) ȸɎɟɞɠ Ůˊɑəɚɖůɖɠ əŬɘ ŬˊɧŭŮɘɝɖɠ ůŰɖɜ Ŭɝɑɤůɖ Ŭˊɞɕɖɛɑɤůɖɠ əŬŰô 197 ï 198  ȷȾ 

147. Ɉˊɧ Űɞ űɤɠ Űɤɜ ŬɜɤŰɏɟɤ ŭɘəɞɜɞɛɘəɩɜ ˊŬɟŬŰɖɟɐůŮɤɜ, ɖ ɘůŰɞɟɘəɐ ɓɎůɖ Űɞɡ 

ŭɘəɞɔɟɎűɞɡ Űɖɠ Ŭɔɤɔɐɠ ɔɘŬ Ŭˊɞɕɖɛɑɤůɖ əŬŰɎ ŰŬ ɎɟɗɟŬ 197 əŬɘ 198 ȷȾ əŬɘ ŮɜŰŮɨɗŮɜ 

Űɞ ɓɎɟɞɠ Ůˊɑəɚɖůɖɠ Űɞɡ ŮɜɎɔɞɜŰɞɠ, ˊɟɞůŭɘɞɟɑɕɞɜŰŬɘ Ŭˊɧ ŰŬ ŬəɧɚɞɡɗŬ ůŰɞɘɢŮɑŬ: Ŭ. 

Űɖɜ ɨˊŬɟɝɖ ůɢɏůŮɤɠ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ
614
, ɛŮ ůŬűɐ ŬɜŬűɞɟɎ ůŰɞ ɢɟɧɜɞ ɏɜŬɟɝɖɠ əŬɘ 

ɚɐɝɖɠ ŬɡŰɩɜ, əŬɗɩɠ əŬɘ ůŰɞ ůŰɎŭɘɞ ůŰɞ ɞˊɞɑɞ ŬɡŰɏɠ ŮɑɢŬɜ űŰɎůŮɘ
615
, ɓ. Űɖɜ 

ˊŬɟɎɜɞɛɖ ůɡɛˊŮɟɘűɞɟɎ Űɞɡ ŮɜŬɔɞɛɏɜɞɡ əŬɘ ɘŭɑɤɠ Űɖɜ ˊŬɟɎɓŬůɖ Űɤɜ ŮˊɘŰŬɔɩɜ Űɖɠ 

əŬɚɐɠ ˊɑůŰɖɠ əŬɘ Űɤɜ ůɡɜŬɚɚŬəŰɘəɩɜ ɖɗɩɜ, ɔ. Űɖɜ ɡˊŬɘŰɘɧŰɖŰŬ Űɞɡ ŮɜŬɔɞɛɏɜɞɡ
616
, ŭ. 

Űɖɜ ɨˊŬɟɝɖ ɕɖɛɑŬɠ əŬɘ Ů. Űɖɜ ŬɘŰɘɩŭɖ ůɡɜɎűŮɘŬ ɛŮŰŬɝɨ ˊŬɟɎɜɞɛɖɠ ůɡɛˊŮɟɘűɞɟŬɠ 

əŬŰɎ Űɞ ˊɟɞůɡɛɓŬŰɘəɧ ůŰɎŭɘɞ əŬɘ Űɖɠ ŮˊŮɚɗɞɨůŬɠ ɕɖɛɑŬɠ
617
. Ⱥűɧůɞɜ ɓɎɟɞɠ 

Ůˊɑəɚɖůɖɠ əŬɘ (ŬɜŰɘəŮɘɛŮɜɘəɧ) ɓɎɟɞɠ ŬˊɧŭŮɘɝɖɠ əŬŰɎ əŬɜɧɜŬ ůɡɛˊɑˊŰɞɡɜ, ɞ ŮɜɎɔɤɜ 

ɞűŮɑɚŮɘ ɧɢɘ ɛɧɜɞ ɜŬ ŮˊɘəŬɚŮůŰŮɑ ŬɚɚɎ əŬɘ ɜŬ ŬˊɞŭŮɑɝŮɘ Űɘɠ ˊŬɟŬˊɎɜɤ ˊɟɞɦˊɞɗɏůŮɘɠ 

ɔɏɜɜɖůɖɠ Űɖɠ Ŭɝɑɤůɖɠ Ŭˊɞɕɖɛɑɤůɖɠ Ŭˊɧ Ůɡɗɨɜɖ əŬŰɎ Űɘɠ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ. ȼ 

ŭɘŬűɞɟɎ, ŮɜŰɞɨŰɞɘɠ, ɏɔəŮɘŰŬɘ ůŰɘɠ ůɡɜɏˊŮŮɘŮɠ Űɖɠ ɛɖ ŬɜŰŬˊɞəɟɑůŮɤɠ Űɞɡ ŭɘŬŭɑəɞɡ ůŮ 

əŬɗɏɜŬ Ŭˊɧ ŰŬ ˊŬɟŬˊɎɜɤ ŬɜŬűŮɟɧɛŮɜŬ ɓɎɟɖ: Űɡɢɧɜ ɛɖ ŬɜŰŬˊɧəɟɘůɖ ůŰɞ ɓɎɟɞɠ 

Ůˊɑəɚɖůɖɠ ŮˊɎɔŮŰŬɘ Ŭˊɧɟɟɘɣɖ Űɖɠ ŬůəɖɗŮɑůŬɠ Ŭɔɤɔɐɠ əŬɘ ŬɡŰŮˊŬɔɔɏɚŰɤɠ ɤɠ 

ŬˊŬɟɎŭŮəŰɖɠ ŮɚɚŮɑɣŮɘ ˊɟɞŭɘəŬůɑŬɠ, Ůɜɩ ɖ ɛɖ ŬɜŰŬˊɧəɟɘůɖ Űɞɡ ŭɘŬŭɑəɞɡ ůŰɞ 

(ŬɜŰɘəŮɘɛŮɜɘəɧ) ɓɎɟɞɠ ŬˊɧŭŮɘɝɖɠ, ůɡɜŮˊɎɔŮŰŬɘ Ŭˊɧɟɟɘɣɖ Űɖɠ ɏɜŭɘəɖɠ ŬɑŰɖůɐɠ Űɞɡ ɤɠ 

ɞɡůɑŬ ŬɓɎůɘɛɖɠ.  

 

 

 

 

 

 

 

                                                
614 AɄ 780/2007 NOMOɆĿ ȰɛɛŮůŬ əŬɘ ȷɄ 1324/1994, Ⱥɚɚȹɜɖ 1996. 640Ŀ ɆɢŮŰɘəɎ əŬɘ ȿŬŭɎɠ, ɇɧɛ. 

ȽȽ, Ä37, Ŭɟ. 79, ů. 236-237Ŀ ȺɘŭɘəɧŰŮɟŬ, ɖ ɘůŰɞɟɘəɐ ɓɎůɖ Űɖɠ Ŭɔɤɔɐɠ ɗŬ ˊɟɏˊŮɘ ůŬűɩɠ ɜŬ ŬɜŬűɏɟŮɘ ɧŰɘ 

ˊɟɘɜ Űɖɜ ŮˊɘɢŮɑɟɖůɖ ɐ ɛɖ ŮˊɘɢŮɑɟɖůɖ Űɖɠ ŭɘəŬɘɞˊɟŬɝɑŬɠ əŬɘ ŬɜŰɑůŰɞɘɢŬ Űɖɜ ůɨɜŬɣɖ ɐ ɛɖ ůɨɜŬɣɖ Űɖɠ 

ůɨɛɓŬůɖɠ, ˊɟɞɖɔɐɗɖəŬɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ ɛŮŰŬɝɨ Űɤɜ ɛŮɟɩɜ, ɛŮ ŬɜŬɔɤɔɐ ůŰɖ ɛŮŰŬɝɨ Űɞɡɠ 
ůɡɜŬɚɚŬəŰɘəɐ ŮˊŬűɐ əŬɘ ůŰɖɜ ˊɟɧɗŮůɖ ŭɘəŬɘɞˊɟŬəŰɘəɐɠ ŭɏůɛŮɡůɖɠ. 
615

 ȷɄ 1678/2001, ɉɟȽȹ 2002. 62Ŀ ɇɞɨŰɞ ˊɟɞəŮɘɛɏɜɞɡ ɜŬ ɛˊɞɟŮɑ ɜŬ əɟɘɗŮɑ Ŭɜ ɖ ŭɘŬəɞˊɐ Űɞɡɠ 

ŬɜŰɑəŮɘŰŬɘ ůŰɖɜ əŬɚɐ ˊɑůŰɖ əŬɘ ŰŬ ůɡɜŬɚɚŬəŰɘəɎ ɐɗɖ. 
616 Ⱥɘɟȷɗ 932/1997, ȷɟɢɁ 1998. 382, ůɨɛűɤɜŬ ɛŮ Űɖɜ ɞˊɞɑŬ çȺɎɜ ŭŮɜ ŬɜŬűɏɟɞɜŰŬɘ ŰŬ ůŰɞɘɢŮɑŬ ŬɡŰɎ, 

ŰɧŰŮ ɖ Ŭɔɤɔɐ ŮɑɜŬɘ ɜɞɛɘəɎ ŬɓɎůɘɛɖ. ɇɞ ɑŭɘɞ ůɡɛɓŬɑɜŮɘ, ɧŰŬɜ ůŰɖɜ Ŭɔɤɔɐ ŬɜŬűɏɟŮŰŬɘ ɧŰɘ ɖ əŬŰɎɟŰɘůɖ Űɖɠ 

ůɨɛɓŬůɖɠ ɛŬŰŬɘɩɗɖəŮ, ɛŮŰɎ Űɖɜ Ɏɟɜɖůɖ Űɞɡ ŮɜŬɔɞɛɏɜɞɡ Űɖɠ, ɢɤɟɑɠ ɧɛɤɠ ɜŬ ŬɜŬűɏɟɞɜŰŬɘ ŰŬ ˊɟŬɔɛŬŰɘəɎ 

ˊŮɟɘůŰŬŰɘəɎ ˊɞɡ ůɡɔəɟɞŰɞɨɜ Űɞ ˊŰŬɑůɛŬ Űɞɡ ŮɜŬɔɞɛɏɜɞɡèĿ ȸɚ. Ůˊɑůɖɠ ȾŬɜɏɚɚɞɡ ɉ., Ⱥɡɗɨɜɖ Ŭˊɧ Űɘɠ 

ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ, ȷɟɢɁ 1991, ů. 375 Ƚ 
617 ȷˊɧ Űɖ ɜɞɛɞɚɞɔɑŬ ɓɚ. ŮɜŭŮɘəŰ. ɄɄɟȻŬə 72/2013, Ⱥűȷȹ 2014. 266Ŀ ɀɄɟɄŬŰɟ 465/2012, Ⱥűȷȹ 

2012. 1050Ŀ ɄɄɟŪŮůů 36927/2005, ȷɟɛ 2006. 869Ŀ ɀɄɟȾŬɚ 28/2001, ȷɟɛ 2001. 1185Ŀ ȺűȿŬɟ 

545/2000, ȹȽȾɃũɅȷūȽȷ 2000. 61Ŀ Ⱥűȷɗ 2423/1999, Ⱥɚɚȹɜɖ 2001. 461Ŀ Ⱥűȷɗ 6504/1995, Ⱥɚɚȹɜɖ 

1997. 885Ŀ ȸɚ. Ůˊɑůɖɠ ȾɞɡɛɎɜŰɞɠ, ȺɟɛȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 59Ŀ ȾŬɟɎůɖɠ ůŮ ũŮɤɟɔɘɎŭɖ ï 
ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ2 Ɏɟɗɟ. 197-198 Ŭɟ. 51Ŀ ȿɏəəŬɠ ůŮ ɆȺȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 44Ŀ ɆˊɡɟɘŭɎəɖɠ, 

Ä236Ůɗ, ů. 686Ŀ ɇůŬɚŬɔŬɜɑŭɖɠ, ȼ Ůɡɗɨɜɖ Ŭˊɧ Űɘɠ ŭɘŬˊɟŬɔŬɛŰŮɨůŮɘɠ, ɁɞɛɞɚɞɔɘŬəɐ ŬɜŰɘɛŮŰɩˊɘůɖ, 

Ⱥűȷȹ 3/2009, ů. 263 Ƚ, ȽȽĿ ȷˊɧ Űɖɜ ˊŬɚŬɘɧŰŮɟɖ ɓɘɓɚɘɞɔɟŬűɑŬ ɓɚ. ɘŭɑɤɠ ũəŬɛɏɟŬ, ɄŬɜŭɏəŰɖɠ ȷɔɤɔɩɜ 

ï ȺɜůŰɎůŮɤɜ Ůə Űɞɡ ȷůŰɘəɞɨ Ⱦɩŭɘəɞɠ, ũŮɜɘəŬɑ ȷɟɢŬɑ, ů. 369 Ůˊ.Ŀ ɆŰŬ ůŰɞɘɢŮɑŬ ˊɞɡ ůɡɔəɟɞŰɞɨɜ Űɞ 

ˊɟŬɔɛŬŰɘəɧ Űɖɠ ȷȾ 914 (ɕɖɛɘɞɔɧɜɞɠ ˊɟɎɝɖ ɐ ˊŬɟɎɚŮɘɣɖ, ɕɖɛɑŬ əŬɘ ŬɘŰɘɩŭɖɠ ůɡɜɎűŮɘŬ) ŬɟəŮɑŰŬɘ ɞ 

ȾŬɛˊɑŰůɖɠ, ɄŮɟɑ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ, ů. 153 ad finem.  
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ɔ) ȻɖŰɐɛŬŰŬ Ŭˊɧ Űɖ ŭɘɎəɟɘůɖ ɜɞɛɘəɐɠ ŬɓŬůɘɛɧŰɖŰŬɠ, ˊɟŬɔɛŬŰɘəɐɠ əŬɘ ɜɞɛɘəɐɠ 

ŬɞɟɘůŰɑŬɠ 

148. Ⱥűɧůɞɜ ɞ ŮɜɎɔɤɜ ɕɖɛɘɤɗŮɑɠ ŬɜŬűɏɟŮɘ ůŰɞ ŭɘəɧɔɟŬűɞ Űɖɠ Ŭɔɤɔɐɠ Űɞɡ ŰŬ əɟɑůɘɛŬ 

ɔɘŬ Űɖɜ ŮűŬɟɛɞɔɐ Űɤɜ Ɏɟɗɟɤɜ 197 ï 198  ȷȾ ˊɟŬɔɛŬŰɘəɎ ˊŮɟɘůŰŬŰɘəɎ ŬɚɚɎ ŬůŬűɩɠ, 

ŬŰŮɚɩɠ, ŬɜŮˊŬɟəɩɠ, ŬŰɏɢɜɤɠ əŬɘ Ůɜ ɔɏɜŮɘ ɢɤɟɑɠ Űɖɜ ŬˊŬɟŬɑŰɖŰɖ ŮɝŮɘŭɑəŮɡůɖ, ɛŮ 

ŬˊɞŰɏɚŮůɛŬ ɜŬ əŬɗɑůŰŬŰŬɘ ŬŭɨɜŬŰɖ ɖ ɚŮɘŰɞɡɟɔɑŬ Űɞɡ ɡˊŬɔɤɔɘəɞɨ ůɡɚɚɞɔɘůɛɞɨ
618

, 

ŭɖɚŬŭɐ ɖ ůɨɔəɟɘůɖ Űɤɜ ŬɜŬűŮɟɧɛŮɜɤɜ ˊŮɟɘůŰŬŰɘəɩɜ ɛŮ ŮəŮɑɜŬ ˊɞɡ ŬˊŬɘŰŮɑ Űɞ 

ˊɟŬɔɛŬŰɘəɧ Űɞɡ əŬɜɧɜŬ ŭɘəŬɑɞɡ, ˊɟɧəŮɘŰŬɘ ɔɘŬ ˊɞůɞŰɘəɐ ˊɟŬɔɛŬŰɘəɐ ŬɞɟɘůŰɑŬ
619

 

(ŬɞɟɘůŰɑŬ Ůə Űɞɡ ˊɟɎɔɛŬŰɞɠ
620
). ȷɜŰɑůŰɞɘɢŬ, ɧŰŬɜ ɞ ŮɜɎɔɤɜ ŬɟəŮɑŰŬɘ Ŭˊɚɩɠ ůŰɖɜ 

Ůˊɑəɚɖůɖ Űɤɜ ůŰɞɘɢŮɑɤɜ Űɞɡ ɜɧɛɞɡ ɢɤɟɑɠ ŬɜŬűɞɟɎ ůŮ ůɡɔəŮəɟɘɛɏɜŬ əŬɘ ůŬűɩɠ 

ˊɟɞůŭɘɞɟɘůɛɏɜŬ ˊɟŬɔɛŬŰɘəɎ ˊŮɟɘůŰŬŰɘəɎ ɗŬ ˊɟɧəŮɘŰŬɘ ˊŮɟɑ ˊɞɘɞŰɘəɐɠ ˊɟŬɔɛŬŰɘəɐɠ 

ŬɞɟɘůŰɑŬɠ
621
. ɆŮ ŬɡŰɐɜ Űɖɜ ˊŮɟɑˊŰɤůɖ, ɗŬ ɡˊɎɟɢŮɘ ɢɟɐůɖ Ůə ɛɏɟɞɡɠ Űɞɡ ŮɜɎɔɞɜŰɞɠ 

Ŭˊɚɩɜ ɜɞɛɘəɩɜ ɧɟɤɜ ɚ.ɢ. ŬűɖɟɖɛɏɜŮɠ ŮˊŬɜŬɚɐɣŮɘɠ Űɤɜ ŮəűɟɎůŮɤɜ ˊɞɡ ɡɘɞɗŮŰŮɑ ɞ 

ɜɧɛɞɠ, ɧˊɤɠ ˊɢ. ˊŬɟŬɓɑŬůɖ Űɤɜ ŮˊɘŰŬɔɩɜ Űɖɠ əŬɚɐɠ ˊɑůŰɖɠ əŬɘ Űɤɜ ůɡɜŬɚɚŬəŰɘəɩɜ 

ɖɗɩɜ, ɡˊŬɑŰɘŬ ˊɟɧəɚɖůɖ ɕɖɛɑŬɠ əɚˊ. ɢɤɟɑɠ ɏəɗŮůɖ ůɡɔəŮəɟɘɛɏɜɤɜ ˊŮɟɘůŰŬŰɘəɩɜ ˊɞɡ 

ůɡɜɗɏŰɞɡɜ Űɞ ɜɧɖɛŬ əŬɘ Űɞ ɓɎɗɞɠ Űɖɠ ɜɞɛɘəɐɠ ɏɜɜɞɘŬɠ
622
. ũɘŬ ɜɞɛɘəɐ ŬɞɟɘůŰɑŬ 

(ŬɞɟɘůŰɑŬ Ůə Űɞɡ ɜɧɛɞɡ
623
), ŬɜŰɑɗŮŰŬ, ɔɑɜŮŰŬɘ ɚɧɔɞɠ əɎɗŮ űɞɟɎ ˊɞɡ ɞ ŮɜɎɔɤɜ, ŭŮɜ 

ůɡɛˊŮɟɘɚŬɛɓɎɜŮɘ ůŰɞ ŭɘəɧɔɟŬűɞ Űɖɠ Ŭɔɤɔɐɠ Űɞɡ ɧɚŬ ŰŬ ˊɟŬɔɛŬŰɘəɎ ˊŮɟɘůŰŬŰɘəɎ ˊɞɡ 

ŬˊŬɘŰɞɨɜŰŬɘ ɔɘŬ Űɖɜ ŮűŬɟɛɞɔɐ Űɞɡ ɞɡůɘŬůŰɘəɞɨ əŬɜɧɜŬ ŭɘəŬɑɞɡ, ˊɢ. ɞ ŮɜɎɔɤɜ ŭŮɜ 

ŬɜŬűɏɟŮɘ ůŰɞ ŭɘəɧɔɟŬűɞ Űɖɠ Ŭɔɤɔɐɠ Űɞɡ Űɖɜ ɏɜŬɟɝɖ əŬɘ ɚɐɝɖ Űɤɜ 

ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ, Űɖɜ ɡˊŬɑŰɘŬ ˊɟɧəɚɖůɖ ɕɖɛɑŬɠ əŬŰɎ Űɞ ˊɟɞůɡɛɓŬŰɘəɧ ůŰɎŭɘɞ əɚˊ. 

ȱŭɖ ɖ ŭɘɎəɟɘůɖ ˊɞůɞŰɘəɐɠ ˊɟŬɔɛŬŰɘəɐɠ əŬɘ ɜɞɛɘəɐɠ ŬɞɟɘůŰɑŬɠ ŮɑɜŬɘ ŬɟəŮŰɎ ůŬűɐɠ: 

ůŰɖ ɛŮɜ ˊɟɩŰɖ ŬɜŬűɏɟɞɜŰŬɘ ɧɚŬ ŰŬ ˊŮɟɘůŰŬŰɘəɎ ˊɞɡ ŬɝɘɩɜŮɘ ɞ ɞɡůɘŬůŰɘəɧɠ əŬɜɧɜŬɠ 

ŭɘəŬɑɞɡ ŬɚɚɎ ŬɜŮˊŬɟəɩɠ, ůŰɖ ŭŮ ŭŮɨŰŮɟɖ ŬˊɞɡůɘɎɕŮɘ ɏɜŬ ɐ əŬɘ ˊŮɟɘůůɧŰŮɟŬ Ŭˊɧ 

ŮəŮɑɜŬ ŰŬ ˊɟŬɔɛŬŰɘəɎ ˊŮɟɘůŰŬŰɘəɎ ˊɞɡ ˊɟɞəŬɚɞɨɜ Űɖɜ ŮűŬɟɛɞɔɐ Űɞɡ əŬɜɧɜŬ ŭɘəŬɑɞɡ. 

ɇɞ ŬˊɞŰɏɚŮůɛŬ ŮɑɜŬɘ ɜŬ əŬɗɑůŰŬŰŬɘ ŬŭɨɜŬŰɞɠ ɞ ɡˊŬɔɤɔɘəɧɠ ůɡɚɚɞɔɘůɛɧɠ Ůə ɛɏɟɞɡɠ 

Űɞɡ ŭɘəŬůŰɐ əŬɘ ůŰɘɠ ŭɨɞ ɤɠ Ɏɜɤ ˊŮɟɘˊŰɩůŮɘɠ, ɔɘô ŬɡŰɧ ɖ ůɢŮŰɘəɐ Ŭɔɤɔɐ ɗŬ ˊɟɏˊŮɘ ɜŬ 

ɗŮɤɟɖɗŮɑ ŬɧɟɘůŰɖ əŬɘ ɜŬ ŬˊɞɟɟɘűɗŮɑ ɤɠ ŬˊŬɟɎŭŮəŰɖ
624
. ȺɜɧɣŮɘ Űɤɜ ŬɜɤŰɏɟɤ, ɖ 

                                                
618ɀɖŰůɧˊɞɡɚɞɠ, Ⱥɚɚȹɜɖ 1995 (36), ů. 3 çȺɡɜɧɖŰɞɜ ɧŰɘ Űɞ ˊɟɧɓɚɖɛŬ Űɖɠ əŬɚɞɡɛɏɜɖɠ ŬɞɟɑůŰɞɡ Ŭɔɤɔɐɠ 

ŬɜɎɔŮŰŬɘ Ůɘɠ Űɖɜ ˊɚɖɟɧŰɖŰŬ Űɞɡ ŭɘəɞɔɟɎűɞɡ Ůɝ ŬˊɧɣŮɤɠ ɚŮɘŰɞɡɟɔɑŬɠ Űɞɡ ɡˊŬɔɤɔɘəɞɨ ůɡɚɚɞɔɘůɛɞɨ [é]è 
619 Ʉɢ. Ƀ ŮɜɎɔɤɜ ŭŮɜ ŮɝŮɘŭɘəŮɨŮɘ ůŰɞ ŭɘəɧɔɟŬűɞ Űɖɠ Ŭɔɤɔɐɠ Űɞɡ Űɘɠ Ůˊɑ ɛɏɟɞɡɠ ˊɟɎɝŮɘɠ ɐ ˊŬɟŬɚŮɑɣŮɘɠ 

Űɞɡ ŮɜŬɔɞɛɏɜɞɡ ˊɞɡ ůŰɞɘɢŮɘɞɗŮŰɞɨɜ Űɖɜ əŬəɧˊɘůŰɖ əŬɘ ŬɜŰɘůɡɜŬɚɚŬəŰɘəɐ ůɡɛˊŮɟɘűɞɟɎ, Űɞ Ŭəɟɘɓɏɠ 

ɨɣɞɠ Űɤɜ əɞɜŭɡɚɑɤɜ ɗŮŰɘəɐɠ ɐ ŬˊɞɗŮŰɘəɐɠ ɕɖɛɑŬɠ əɚˊ. 
620 ɀɖŰůɧˊɞɡɚɞɠ, Ⱥɚɚȹɜɖ 1995 (36), ů. 2 
621 ȾŮɟŬɛŮɨɠ/Ⱦɞɜŭɨɚɖɠ/ɁɑəŬɠ (-ɀŬəɟɑŭɞɡ), Ɏɟɗɟ. 216, Ƚ, ȸ Ä2, ů. 460 
622 ɓɚ. ɀŬəɟɑŭɞɡ, ȷɟɛ. 1995, ů. 290 əŬɘ ůɖɛ. 21, 22, 23 ɛŮ ůɢŮŰɘəɐ ɜɞɛɞɚɞɔɑŬĿ 

ȾŮɟŬɛŮɨɠ/Ⱦɞɜŭɨɚɖɠ/ɁɑəŬɠ (-ɀŬəɟɑŭɞɡ), Ɏɟɗɟ. 216, Ƚ, ȸ, Ŭɟ. 4 
623 ɀɖŰůɧˊɞɡɚɞɠ, Ⱥɚɚȹɜɖ 1995 (36), ů. 2 
624 ȺɜŭŮɘəŰɘəɎ ɀˊɏɖɠ, ȺɘůŬɔɤɔɐ ůŰɖ ŭɘəɞɜɞɛɘəɐ ůəɏɣɖ3, ů. 116 ɛŮ ɏɛűŬůɖ ůŰɖɜ ŬŭɡɜŬɛɑŬ ŮəŰɑɛɖůɖɠ 

Űɞɡ ŭɘəɞɔɟɎűɞɡ Űɖɠ Ŭɔɤɔɐɠ. ȹɘŬűɞɟŮŰɘəɎ ɧɛɤɠ ɀɖŰůɧˊɞɡɚɞɠ, Ⱥɚɚȹɜɖ 1995 (36), ů. 7 ɧˊɞɡ əŬɘ 

ŬˊɞəŬɚɡˊŰɘəɎ ˊŬɟɞɡůɘɎɕŮɘ Űɖ ŭɘŬɛɧɟűɤůɖ Űɞɡ ɡˊŬɔɤɔɘəɞɨ ůɡɚɚɞɔɘůɛɞɨ ůŰɖɜ Ůɜ ɚɧɔɤ ˊŮɟɑˊŰɤůɖ 

əŬŰŬɚɐɔɞɜŰŬɠ ůŰɖɜ ˊŬɟŬŭɞɢɐ ɜɞɛɘəɐɠ ŬɓŬůɘɛɧŰɖŰŬɠ əŬɘ ɧɢɘ ɜɞɛɘəɐɠ ŬɞɟɘůŰɑŬɠĿ ȼ əɨɟɤůɖ Űɞɡ 
ŬˊŬɟŬŭɏəŰɞɡ ŮˊɏɟɢŮŰŬɘ, ůɨɛűɤɜŬ ɛŮ Űɖ ɜɞɛɞɚɞɔɑŬ, ɚɧɔɤ ˊŬɟŬɓɑŬůɖɠ Űɖɠ Ŭɟɢɐɠ Űɖɠ ˊɟɞŭɘəŬůɑŬɠ (111 

ȽȽ ȾɄɞɚȹ), ɏəűɟŬůɖ Űɖɠ ɞˊɞɑŬɠ ŬˊɞŰŮɚŮɑ əŬɘ ɖ ˊɚɖɟɧŰɖŰŬ, Ɏɚɚɤɠ Űɞ ɞɟɘůɛɏɜɞ Űɞɡ ŮɘůŬɔɤɔɘəɞɨ 

ŭɘəɞɔɟɎűɞɡ Űɖɠ Ŭɔɤɔɐɠ. ɇɞɨŰɞ ŭɘɧŰɘ, ůɨɛűɤɜŬ ɛŮ Űɖɜ ɑŭɘŬ Ɏˊɞɣɖ, Űɞ Ɏɟɗɟɞ 216 ȾɄɞɚȹ ŭŮɜ 

ˊɟɞɓɚɏˊŮɘ ɟɖŰɎ Űɖɜ ŮˊɏɚŮɡůɖ Űɞɡ ŬˊŬɟŬŭɏəŰɞɡ ůŮ ˊŮɟɑˊŰɤůɖ ŬɞɟɘůŰɑŬɠ Űɞɡ ŭɘəɞɔɟɎűɞɡ. 

ɄɟɞəŮɘɛɏɜɞɡ, Ůˊɞɛɏɜɤɠ, ɜŬ əŬɚɡűɗŮɑ Űɞ ůɢŮŰɘəɧ ɜɞɛɞɗŮŰɘəɧ əŮɜɧ, ŮˊɘůŰɟŬŰŮɨŮŰŬɘ ɖ ŮűŬɟɛɞɔɐ Űɞɡ 

Ɏɟɗɟɞɡ 111 ȽȽ ȾɄɞɚȹ, ůɡɢɜɐ ɎɚɚɤůŰŮ ˊɟŬəŰɘəɐ Űɖɠ ɜɞɛɞɚɞɔɑŬɠ ɛŬɠ ůŮ ɧɚŮɠ ŮəŮɑɜŮɠ Űɘɠ ˊŮɟɘˊŰɩůŮɘɠ 
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ŬɞɟɘůŰɑŬ Űɖɠ Ŭɔɤɔɐɠ ůɡɜŭɏŮŰŬɘ ŬˊɞəɚŮɘůŰɘəɎ ɛŮ ɛɑŬ Ůɚɚɘˊɐ ɐ ŬůŬűɐ ŬɜŬűɞɟɎ Űɤɜ 

ɡˊɞɢɟŮɤŰɘəɩɜ ůŰɞɘɢŮɑɤɜ Űɖɠ
625

. 

 

149. ȷɜŰɑɗŮŰŬ, ɖ ɜɞɛɘəɐ ŬɓŬůɘɛɧŰɖŰŬ ŬɝɘɩɜŮɘ ˊɚɐɟɖ ˊŬɟɎɗŮůɖ Űɤɜ ˊɟŬɔɛŬŰɘəɩɜ 

ˊŮɟɘůŰŬŰɘəɩɜ ŬɚɚɎ ŬɟɜɖŰɘəɧ ˊɧɟɘůɛŬ Ůə ɛɏɟɞɡɠ Űɞɡ ŭɘəɎɕɞɜŰɞɠ ŭɘəŬůŰɐ ˊɢ. ɞ 

ŮɜɎɔɤɜ ɘůɢɡɟɑɕŮŰŬɘ ɧŰɘ ɖ ɕɖɛɑŬ əŬŰɎ Űɞ ˊɟɞůɡɛɓŬŰɘəɧ ůŰɎŭɘɞ ɞűŮɑɚŮŰŬɘ ůŮ 

ůɡɛˊŮɟɘűɞɟɎ Űɞɡ ŮɜŬɔɞɛɏɜɞɡ, ɖ ɞˊɞɑŬ, ŮɜŰɞɨŰɞɘɠ, ŭŮɜ əɟɑɜŮŰŬɘ əŬəɧˊɘůŰɖ əŬɘ 

ŬɜŰɘůɡɜŬɚɚŬəŰɘəɐ ɐ ɧŰɘ ɖ ŮˊŮɚɗɞɨůŬ ɕɖɛɑŬ ůɡɜɘůŰɎ ŬɟɜɖŰɘəɧ ŭɘŬűɏɟɞɜ, Ůɜɩ 

ˊɟɧəŮɘŰŬɘ ɔɘŬ Ŭˊɞɕɖɛɑɤůɖ ŬɜŰɘůŰɞɘɢɞɨůŬ ůŰɞ ŭɘŬűɏɟɞɜ Ůəˊɚɐɟɤůɖɠ ɐ ɧŰŬɜ ɖ 

ŮˊɘəŬɚɞɨɛŮɜɖ Ůə Űɞɡ ŮɜɎɔɞɜŰɞɠ ɕɖɛɑŬ ŭŮɜ ŰŮɚŮɑ ůŮ ŬɘŰɘɩŭɖ ůɡɜɎűŮɘŬ ɛŮ Űɖɜ 

ˊŬɟɎɜɞɛɖ ůɡɛˊŮɟɘűɞɟɎ əɚˊ. ȰŰůɘ ɧɛɤɠ, çɞ ɕɤŰɘəɧɠ ɢɩɟɞɠ Űɖɠ ɜɧɛɤ ŬɓɎůɘɛɖɠ 

Ŭɔɤɔɐɠ ˊŮɟɘɞɟɑɕŮŰŬɘ ŬɘůɗɖŰɎ
626
è. ɄɟɎɔɛŬŰɘ, ɔɘŬ ɜɧɛɤ ŬɓɎůɘɛɖ Ŭɔɤɔɐ ɔɑɜŮŰŬɘ ɚɧɔɞɠ, 

ɧŰŬɜ ŬɜŬűɏɟɞɜŰŬɘ ɛŮɜ ůŰɖɜ ɘůŰɞɟɘəɐ ɓɎůɖ ŬɡŰɐɠ ɧɚŬ ŰŬ ŬˊŬɟŬɑŰɖŰŬ ˊɟŬɔɛŬŰɘəɎ 

ˊŮɟɘůŰŬŰɘəɎ ɔɘŬ Űɖɜ ŮűŬɟɛɞɔɐ Űɞɡ ɞɡůɘŬůŰɘəɞɨ əŬɜɧɜŬ ŭɘəŬɑɞɡ, ŬɚɚɎ ŬəɧɛŬ əɘ Ŭɜ 

ɡˊɞŰŮɗɞɨɜ Ŭɚɖɗɐ, ŬŭɡɜŬŰɞɨɜ ɜŬ ˊɟɞəŬɚɏůɞɡɜ Űɖɜ ŮűŬɟɛɞɔɐ Űɞɡ
627
. ȼ əɟŬŰɞɨůŬ ůŰɖ 

ɗŮɤɟɑŬ Ɏˊɞɣɖ
628
, ůɨɛűɤɜŬ ɛŮ Űɖɜ ɞˊɞɑŬ ɖ Ŭɔɤɔɐ ŬˊɞɟɟɑˊŰŮŰŬɘ ɛŮ ŬˊɧűŬůɖ Ůˊɑ Űɖɠ 

ɞɡůɑŬɠ ɤɠ ɜɧɛɤ ŬɓɎůɘɛɖ (als unbegr¿ndet) ůŰɖɜ ˊŮɟɑˊŰɤůɖ ŬˊɞɡůɑŬɠ ɞɡůɘɤŭɩɜ 

ɔŮɔɞɜɧŰɤɜ Ŭˊɧ Űɖɜ ɘůŰɞɟɘəɐ ɓɎůɖ ŬɡŰɐɠ, ˊɟɞůŮɔɔɑɕŮɘ Űɖ ɓŮɚŰɘɤɛɏɜɖ ɗŮɤɟɑŬ Űɖɠ 

ŮɝŬŰɞɛɑəŮɡůɖɠ, ˊɞɡ əɟŬŰŮɑ ɤůŰɧůɞ ůŰɞ ɔŮɟɛŬɜɘəɧ ŭɘəɞɜɞɛɘəɧ ŭɑəŬɘɞ
629
. ȼ ůŬűɐɠ 

ŭɘŬŰɨˊɤůɖ Űɞɡ Ɏɟɗɟɞɡ 216 ȾɄɞɚȹ, ŮɜŰɞɨŰɞɘɠ, ŬɜɡɣɩɜŮɘ Űɞ ɜɧɛɤ ɓɎůɘɛɞ Űɖɠ 

ɗŮɤɟɑŬɠ Űɖɠ ŮɝŬŰɞɛɑəŮɡůɖɠ ůŮ ŭɘŬŭɘəŬůŰɘəɐ ˊɟɞɦˊɧɗŮůɖ Űɖɠ ŭɑəɖɠ. ɇɞ ɞɟɘůɛɏɜɞ Űɖɠ 

Ŭɔɤɔɐɠ ˊŬɟô ɖɛɑɜ əŬŰŬűɎůəŮŰŬɘ ɞůɎəɘɠ ɞ ŮɜɎɔɤɜ ŮˊɘəŬɚŮůɗŮɑ ɧɚŬ ŰŬ ɞɡůɘɩŭɖ ɔŬ Űɖɜ 

ŮűŬɟɛɞɔɐ Űɞɡ ɞɡůɘŬůŰɘəɞɨ əŬɜɧɜŬ ˊŮɟɘůŰŬŰɘəɎ əŬŰɎ Űɘɠ ŬˊŬɘŰɐůŮɘɠ Űɖɠ ɗŮɤɟɑŬɠ Űɞɡ 

ɞɡůɘŬůŰɘəɞɨ ˊɟɞůŭɘɞɟɘůɛɞɨ, ŮɘŭɎɚɚɤɠ ɖ Ŭɔɤɔɐ ŬˊɞɟɟɑˊŰŮŰŬɘ ɤɠ ŬˊŬɟɎŭŮəŰɖ ɚɧɔɤ 

ŬɞɟɘůŰɑŬɠ. ȯɚɚɤůŰŮ çŮɜ Űɤ ɖɛŮŰɏɟɤ Ⱦɤŭɑəɘ ɄɞɚŰɘəɐɠ ȹɘəɞɜɞɛɑŬɠ, Ŭɘ ůɢŮŰɘəŬɑ 

ŭɘŬŰɎɝŮɘɠ ˊŮɟɑ Űɤɜ ůŰɞɘɢŮɑɤɜ Űɖɠ Ŭɔɤɔɐɠ [é] ŮɑɜŬɘ əŬŰɎ ŰɞɘɞɨŰɞɜ ůŬűɐ əŬɘ ŮˊɘŰɡɢɐ 

Űɟɧˊɞɜ ŭɘŬŰŮŰɡˊɤɛɏɜŬɘ, ɩůŰŮ ɜŬ ŬˊɞəɚŮɑɤůɘ ŭɡɜŬŰɧŰɖŰŬ ŮɟɛɖɜŮɡŰɘəɩɜ ɚɨůŮɤɜ 

ŮˊɖɟŮŬɕɞɛɏɜɤɜ Ůə ɗŮɤɟɖŰɘəɩɜ ˊɟɞůŬɜŬŰɞɚɘůɛɩɜ ůŰɖɟɘɕɞɛɏɜɤɜ Ůˊɑ ŭɘəɞɜɞɛɘəɩɜ 

ůɡůŰɖɛɎŰɤɜ ŭɘŬűɧɟɤɜ Űɞɡ ɖɛŮŰɏɟɞɡè
630

.  

                                                                                                                                       
ɧˊɞɡ ɞ ɜɧɛɞɠ ŭŮɜ ˊɟɞɓɚɏˊŮɘ ɟɖŰɎ Űɞ ŬˊŬɟɎŭŮəŰɞ ɛɑŬɠ ŭɘŬŭɘəŬůŰɘəɐɠ ˊɟɎɝɖɠ (ɓɚ. ůɢŮŰɘəɎ Űɖɜ əɟɘŰɘəɐ 
Űɖɠ ɀŬəɟɑŭɞɡ, ȷɟɛ. 1995, ů. 291 ůɖɛ. 34). ɃɟɗɧŰŮɟŬ, ɤůŰɧůɞ, ɜŬ ɔɑɜŮɘ ŭŮəŰɧ ɧŰɘ ɞ ůəɞˊɧɠ Űɞɡ 

Ɏɟɗɟɞɡ 216 Ƚ Ŭ ȾɄɞɚȹ ŮɜŰɞˊɑɕŮŰŬɘ, ɛŮŰŬɝɨ Űɤɜ Ɏɚɚɤɜ, əŬɘ ůŰɖ ŭɡɜŬŰɧŰɖŰŬ Űɞɡ ŭɘəŬůŰɐ ɜŬ əɟɑɜŮɘ Ůˊɑ 

Űɞɡ  ɜɧɛɤ əŬɘ ɞɡůɑŬ ɓŬůɑɛɞɡ Űɖɠ Ŭɔɤɔɐɠ. ȰŰůɘ, Űɞ ɞɟɘůɛɏɜɞ Űɖɠ Ŭɔɤɔɐɠ ŮɜŰɎůůŮŰŬɘ ˊŬɟɎɚɚɖɚŬ əŬɘ 

ůŰɞ ˊɟɞɖɔɞɨɛŮɜɞ ůŰɎŭɘɞ Űɞɡ ˊŬɟŬŭŮəŰɞɨ, ɛŮ ŬˊɞŰɏɚŮůɛŬ ɜŬ ŬˊɞɜɏɛŮŰŬɘ ůŮ ŬɡŰɧ ɖ ɘŭɘɧŰɖŰŬ Űɖɠ 

ŭɘŬŭɘəŬůŰɘəɐɠ ˊɟɞɦˊɞɗɏůŮɤɠ. ȯɚɚɤůŰŮ, əŬɘ Ŭˊɧ Űɖ ŭɘŬŰɨˊɤůɖ Űɖɠ ŭɘɎŰŬɝɖɠ ůɡɜɎɔŮŰŬɘ ɧŰɘ Űɞ ɟɐɛŬ 

ḉ ɟɏˊŮɘè ɢɟɖůɘɛɞˊɞɘŮɑŰŬɘ Ŭˊɧ Űɞ ŭɘəɞɜɞɛɘəɧ ɜɞɛɞɗɏŰɖ ɤɠ ɏɜɜɞɘŬ ˊŬɟŬˊɚɐůɘŬ ɛŮ ŮəŮɑɜɖ Űɞɡ 

ŬˊŬɟŬŭɏəŰɞɡ (ũɘŬ Űɞ ɧŰɘ ɖ ɢɟɐůɖ Űɞɡ ɟɐɛŬŰɞɠ çˊɟɏˊŮɘè ŬɜŰɘůŰɞɘɢŮɑ ůŰɞ ŬˊŬɟɎŭŮəŰɞ ɛɑŬɠ 

ŭɘŬŭɘəŬůŰɘəɐɠ ˊɟɎɝɖɠ ɓɚ. ɃɚȷɄ 963/1985, Ɂɞȸ 1985. 1406Ŀ ɃɚȷɄ 1331/1985, Ɂɞȸ 1986. 1569Ŀ 

ȷɜŰɑůŰɞɘɢŬ ɀŬəɟɑŭɞɡ, ȼ ŬɧɟɘůŰɖ Ŭɔɤɔɐ, ů. 71).  
625 ɀŬəɟɑŭɞɡ, ȷɟɛ. 1995, ů. 288 
626 ɁɑəŬɠ, ȺɔɢŮɘɟɑŭɘɞ,  Ä25, ů. 353,  
627 ȾŮɟŬɛŮɨɠ/Ⱦɞɜŭɨɚɖɠ/ɁɑəŬɠ (-ɀŬəɟɑŭɞɡ), Ɏɟɗɟ. 216, ȽȽ, Ŭɟ. 13Ŀ Ⱦɞɜŭɨɚɖɠ, ɇɞ ŭŮŭɘəŬůɛɏɜɞ, ů. 217Ŀ 
ɀŬəɟɑŭɞɡ, ȼ ŬɧɟɘůŰɖ Ŭɔɤɔɐ, ů. 107 
628 Ɉˊɏɟ Űɖɠ ŬˊɧɣŮɤɠ ŬɡŰɐɠ: ɅɎɛɛɞɠ, ȺɔɢŮɘɟɑŭɘɞɜ, ȽȽ, Ä264, ů. 761Ŀ ȾŮɟŬɛŮɨɠ, ȷůŰɘəɧ ȹɘəɞɜɞɛɘəɧ 

ȹɑəŬɘɞ, ů. 206-207Ŀ ũɏůɘɞɡ-ūŬɚŰůɐ/ȿŬŭɎɠ, ȹ 1991, ů. 433 Ůˊ.Ŀ ɀˊɏɖɠ, ȺɘůŬɔɤɔɐ ůŰɖ ŭɘəɞɜɞɛɘəɐ 

ůəɏɣɖ3, ů. 116Ŀ ɀˊɏɖɠ/ȾaɚŬɓɟɧɠ/ɆŰŬɛŬŰɧˊɞɡɚɞɠ, ȹɘəɞɜɞɛɑŬ Űɤɜ ȽŭɘɤŰɘəɩɜ ȹɘŬűɞɟɩɜ, ů. 114 Ůˊ. 
629 ȰŰůɘ ɀŬəɟɑŭɞɡ, ȷɟɛ. 1995, ů. 293 
630 ɀɖŰůɧˊɞɡɚɞɠ, ȼ ɗŮɤɟɑŬ, ů. 15Ŀ ɞ ɑŭɘɞɠ, Ⱥɚɚȹɜɖ 1995 (36), ů. 6  
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150. ȼ ˊɟŬəŰɘəɐ ůɡɜɏˊŮɘŬ Űɤɜ ˊŬɟŬˊɎɜɤ ŭɘŬəɟɑůŮɤɜ ŮɝŬɜŰɚŮɑŰŬɘ əŬŰŮɝɞɢɐɜ ůŰɞ 

ˊɚŬɑůɘɞ Űɞɡ ɞɡůɘŬůŰɘəɞɨ ŭŮŭɘəŬůɛɏɜɞɡ əŬɘ Űɖɠ Ůɝ ŬɡŰɞɨ əɎɚɡɣɖɠ Űɤɜ ˊɟɞŰŬɗɏɜŰɤɜ 

Ůə ɛɏɟɞɡɠ Űɞɡ ŮɜɎɔɞɜŰɞɠ ɘůɢɡɟɘůɛɩɜ, əŬɗɩɠ əŬɘ ůŮ ŮˊɑˊŮŭɞ ŬɜŬɘɟŮŰɘəɞɨ Ůɚɏɔɢɞɡ: ȼ 

Ŭˊɧɟɟɘɣɖ ɛɑŬɠ Ŭɔɤɔɐɠ ɤɠ ŬˊŬɟɎŭŮəŰɖɠ ɚɧɔɤ ɜɞɛɘəɐɠ ŬɞɟɘůŰɑŬɠ ŭɖɛɘɞɡɟɔŮɑ 

ŭŮŭɘəŬůɛɏɜɞ ŬɜŬűɞɟɘəɎ ɛŮ Űɖɜ ŭɘəɞɜɞɛɘəɐ ˊɚɖɛɛɏɚŮɘŬ ˊɞɡ ŮɜŰɧˊɘůŮ Űɞ 

ŭɘəŬůŰɐɟɘɞ
631
. ɄɟɧəŮɘŰŬɘ ɔɘŬ ŭŮŭɘəŬůɛɏɜɞ ˊŮɟɑ ŭɘəɞɜɞɛɘəɞɨ ɕɖŰɐɛŬŰɞɠ ůɨɛűɤɜŬ ɛŮ 

Űɞ Ɏɟɗɟɞ 322 Ƚ ɓ ȾɄɞɚȹ. ɇɞ ŭŮŭɘəŬůɛɏɜɞ ŰɞɨŰɞ əŬŰŬɚŬɛɓɎɜŮɘ ŬˊɞəɚŮɘůŰɘəɎ Űɞ 

ůɡɔəŮəɟɘɛɏɜɞ ŭɘəɞɜɞɛɘəɧ ɚɧɔɞ Ŭˊɧɟɟɘɣɖɠ ɢɤɟɑɠ ɜŬ ŰɏɛɜŮɘ Űɖɜ ɡˊɧɗŮůɖ Ůˊɑ Űɖɠ 

ɞɡůɑŬɠ, ɛŮ ŬˊɞŰɏɚŮůɛŬ ɞ ŮɜɎɔɤɜ ɜŬ ɛˊɞɟŮɑ ɜŬ ŮˊŬɜɏɚɗŮɘ ɛŮ ɜɏŬ Ŭɔɤɔɐ ɛŮŰɎ Űɖɜ 

ŰŮɚŮůɑŭɘəɖ Ŭˊɧɟɟɘɣɖ Űɖɠ ˊɟɩŰɖɠ, Ůűɧůɞɜ ŭŮɜ ɡˊɞˊɑˊŰŮɘ ůŰɞ ɑŭɘɞ ŭɘəɞɜɞɛɘəɧ 

ŮɚɎŰŰɤɛŬ. ȷɜŰɑɗŮŰŬ, ɖ Ŭˊɧɟɟɘɣɖ ɛɑŬɠ Ŭɔɤɔɐɠ ɤɠ ɜɧɛɤ ŬɓɎůɘɛɖɠ ŰɏɛɜŮɘ Űɖɜ ɞɡůɑŬ 

Űɖɠ ŭɘŬűɞɟɎɠ ůŰɞ ɛɏŰɟɞ ˊɞɡ ɖ ŬˊɞɟɟɘˊŰɘəɐ ŬˊɧűŬůɖ ˊŮɟɘɏɢŮɘ ŭɘɎɔɜɤůɖ, əŬɘ ɛɎɚɘůŰŬ 

ŬɟɜɖŰɘəɐ, ŬɜŬűɞɟɘəɎ ɛŮ Űɖɜ ŮˊɘəŬɚɞɨɛŮɜɖ Ůə ɛɏɟɞɡɠ Űɞɡ ŮɜɎɔɞɜŰɞɠ ï ɕɖɛɘɤɗɏɜŰɞɠ 

Ŭɝɑɤůɖɠ Ŭˊɞɕɖɛɑɤůɖɠ əŬŰɎ Űɘɠ 197 - 198 ȷȾ
632
. ȼ ŭŮůɛŮɡŰɘəɐ ŭɨɜŬɛɖ Űɞɡ 

ɞɡůɘŬůŰɘəɞɨ ŰɞɨŰɞɡ ŭŮŭɘəŬůɛɏɜɞɡ, ŭŮɜ ŬɜŬŰɟɏˊŮŰŬɘ ɛŮ Űɖɜ Ůˊɑəɚɖůɖ Ůɜɧɠ 

ˊŬɟŬɚɖűɗɏɜŰɞɠ ɞɡůɘɩŭɞɡɠ ˊɟŬɔɛŬŰɘəɞɨ ˊŮɟɘůŰŬŰɘəɞɨ, ˊŬɚŬɘɞɨ ɐ ɛŮŰŬɔŮɜɏůŰŮɟɞɡ, 

ŬɚɚɎ ŬˊŬɘŰŮɑŰŬɘ Ůˊɑəɚɖůɖ əŬɘ ŬˊɧŭŮɘɝɖ ɛŮŰŬɔŮɜɏůŰŮɟɤɜ ɔŮɔɞɜɧŰɤɜ, ˊɞɡ Ŭɜ ŮɑɢŬɜ 

ŮɘůűŮɟɗŮɑ ůŰɖ ŭɑəɖ, ɗŬ ɞŭɖɔɞɨůŬɜ Űɞ ŭɘəŬůŰɐ ůŮ ŭɘŬűɞɟŮŰɘəɐ əŬŰô ɞɡůɑŬɜ əɟɑůɖ. ȼ 

ŬˊŬɑŰɖůɖ ŬɡŰɐ ˊɟɞəɨˊŰŮɘ Ŭˊɧ Űɞ ɧŰɘ ɖ ɜɏŬ Ŭɔɤɔɐ ɗŬ ɗŮɛŮɚɘɩɜŮŰŬɘ ůŮ ɛɑŬ 

ůɡɛˊɚɖɟɤɛɏɜɖ ŬɚɚɎ ɧɢɘ ŭɘŬűɞɟŮŰɘəɐ ɘůŰɞɟɘəɐ ɓɎůɖ, ɛŮ ŬˊɞŰɏɚŮůɛŬ ɜŬ əŬɚɨˊŰŮŰŬɘ 

Ŭˊɧ ŰŬ ŬɜŰɘəŮɘɛŮɜɘəɎ ɧɟɘŬ Űɞɡ ŭŮŭɘəŬůɛɏɜɞɡ. ɀɑŬ Ŭˊɧɟɟɘɣɖ ɚɧɔɤ ɜɞɛɘəɐɠ 

ŬɓŬůɘɛɧŰɖŰŬɠ ůɡɜŮˊɎɔŮŰŬɘ Ůˊɞɛɏɜɤɠ Űɖɜ Ŭˊɧɟɟɘɣɖ Űɖɠ ŭŮɨŰŮɟɖɠ Ŭɔɤɔɐɠ ɤɠ 

ŬˊŬɟɎŭŮəŰɖɠ ɚɧɔɤ ŭŮŭɘəŬůɛɏɜɞɡ ůŰɖɜ ˊŮɟɑˊŰɤůɖ ˊɞɡ ɞ ŮɜɎɔɤɜ ŭŮɜ ůɡɛˊŮɟɘɏɚŬɓŮ 

ɜɏŬ ˊɟŬɔɛŬŰɘəɎ ˊŮɟɘůŰŬŰɘəɎ ɗɑɔɞɜŰŬɠ ɏŰůɘ Űɞ ŭɘəŬɑɤɛŬ ŭɘəŬůŰɘəɐɠ ˊɟɞůŰŬůɑŬɠ Űɞɡ 

ɑŭɘɞɡ, ɧˊɤɠ Ůˊɑůɖɠ əŬɘ Űɖɜ ŬɜŬŰɟɞˊɐ Űɞɡ ŭŮŭɘəŬůɛɏɜɞɡ əŬɘ Űɖɜ Ůə ɜɏɞɡ əɟɑůɖ Űɖɠ 

ŬɡŰɐɠ ŭɘŬűɞɟɎɠ Ůˊɑ ůɡɛˊɚɖɟɩůŮɤɠ Űɞɡ ŭɘəɞɔɟɎűɞɡ Űɖɠ Ŭɔɤɔɐɠ ɛŮ ɜɏŬ ˊɟŬɔɛŬŰɘəɎ 

ˊŮɟɘůŰŬŰɘəɎ
633

. 

 

151. ɋɠ ˊɟɞɠ Űɞɜ ɘŭɘɧɛɞɟűɞ ŬɜŬɘɟŮŰɘəɧ ɏɚŮɔɢɞ Űɖɠ ŬɧɟɘůŰɖɠ Ŭɔɤɔɐɠ
634
, ůɨɛűɤɜŬ ɛŮ 

Űɖɜ əɟŬŰɞɨůŬ Ɏˊɞɣɖ ůŮ ɗŮɤɟɑŬ
635

 əŬɘ ɜɞɛɞɚɞɔɑŬ
636

 ɖ ɜɞɛɘəɐ ŬɞɟɘůŰɑŬ ŮɚɏɔɢŮŰŬɘ 

ŬɜŬɘɟŮŰɘəɎ ŮɑŰŮ ɓɎůŮɘ Űɞɡ ŬɜŬɘɟŮŰɘəɞɨ ɚɧɔɞɡ 559.1 ȾɄɞɚȹ, Ŭɜ Űɞ ŭɘəŬůŰɐɟɘɞ Űɖɠ 

ɞɡůɑŬɠ ŬɝɘɩůŮɘ ɔɘŬ Űɖɜ əɟɑůɖ Űɞɡ ŬɜŬűɞɟɘəɎ ɛŮ Űɖɜ ɏɜɜɞɘŬ əŬɘ Űɖɜ ŮɟɛɖɜŮɑŬ Űɖɠ 

ŮűŬɟɛɞůŰɏŬɠ ɞɡůɘŬůŰɘəɐɠ ŭɘɎŰŬɝɖɠ ˊŮɟɘůůɧŰŮɟŬ ůŰɞɘɢŮɑŬ Ŭˊɧ ŬɡŰɎ ˊɞɡ ŬˊŬɘŰŮɑ ɞ 

                                                
631 ɀŬəɟɑŭɞɡ, ȷɟɛ. 1995, ů. 294 ůɖɛ. 51 ɛŮ ůɢŮŰɘəɐ ɜɞɛɞɚɞɔɑŬĿ ɖ ɑŭɘŬ, ȼ ŬɧɟɘůŰɖ Ŭɔɤɔɐ, ů. 123 ůɖɛ. 

392 ɛŮ ˊŮɟŬɘŰɏɟɤ ˊŬɟŬˊɞɛˊɏɠ 
632 Ⱦɞɜŭɨɚɖɠ, ɇɞ ŭŮŭɘəŬůɛɏɜɞ, ů. 217-219Ŀ ȾŮɟŬɛŮɨɠ, ȷůŰɘəɧ ȹɘəɞɜɞɛɘəɧ ȹɑəŬɘɞ, ů. 207Ŀ ɀŬəɟɑŭɞɡ, ȼ 

ŬɧɟɘůŰɖ Ŭɔɤɔɐ, ů. 124 əŬɘ ůɖɛ. 393 ɛŮ ˊŮɟŬɘŰɏɟɤ ˊŬɟŬˊɞɛˊɏɠ. 
633 çɆɖɛŬŰɞŭɞŰŮɑŰŬɘ, ɏŰůɘ, ɛɑŬ əɟɑůɘɛɖ ŭɘŬűɞɟɞˊɞɑɖůɖ ɛŮŰŬɝɨ ɞɡůɘŬůŰɘəɐɠ əŬɘ ŭɘəɞɜɞɛɘəɐɠ ŬˊɞɟɟɑɣŮɤɠ 

Űɖɠ Ŭɔɤɔɐɠ, ɛŮ ɎɝɞɜŬ ŰŬ ɢɟɞɜɘəɎ ɧɟɘŬ Űɞɡ ŭŮŭɘəŬůɛɏɜɞɡ.è ɀŬəɟɑŭɞɡ, ȷɟɛ. 1995, ů. 295Ŀ ɖ ɑŭɘŬ, ȼ 
ŬɧɟɘůŰɖ Ŭɔɤɔɐ, ů. 130-131. 
634 ȸɚ. ȾŬɚŬɓɟɧɠ, ȼ ŬɜŬɑɟŮůɖ əŬŰɎ Űɞɜ ȾɄɞɚȹ, ů. 286Ŀ ɀŬəɟɑŭɞɡ, ȼ ŬɧɟɘůŰɖ Ŭɔɤɔɐ, ů. 145 Ůˊ. 
635 ȾŬɚŬɓɟɧɠ, ȼ ŬɜŬɑɟŮůɖ əŬŰɎ Űɞɜ ȾɄɞɚȹ, ů. 286Ŀ ɆɘɜŬɜɘɩŰɖɠ, ȼ ŬɜŬɑɟŮůɖ əŬŰɎ Űɞɜ ȾɄɞɚȹ, ů. 161 

Ůˊ.Ŀ ɀŬəɟɑŭɞɡ, ȼ ŬɧɟɘůŰɖ Ŭɔɤɔɐ, 147 Ůˊ.Ŀ ɀɖŰůɧˊɞɡɚɞɠ, Ⱥɚɚȹɜɖ 1995 (36), ů. 8 
636 ȸɚ. ŮɜŭŮɘəŰɘəɎ ɃɚȷɄ 1573/1981, Ɂɞȸ 1982. 1054Ŀ ɃɚȷɄ 18/1998, Ⱥɚɚȹɜɖ 1998. 307Ŀ ȷɄ 

871/1999, ȺȺɁ 2000. 694Ŀ ȷɄ 1508/2003, ɉɟȽȹ 2004. 336 
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ɜɧɛɞɠ ɐ ŬɟəŮůɗŮɑ ůŮ ɚɘɔɧŰŮɟŬ, ŮɑŰŮ ɓɎůŮɘ Űɞɡ ŬɜŬɘɟŮŰɘəɞɨ ɚɧɔɞɡ 559.14 ȾɄɞɚȹ, 

ɧŰŬɜ ɖ Ŭɔɤɔɐ ŮɑɜŬɘ ɞɟɘůɛɏɜɖ ŬɚɚɎ Űɞ ŭɘəŬůŰɐɟɘɞ Űɖɜ ŬˊɏɟɟɘɣŮ ɤɠ ŬˊŬɟɎŭŮəŰɖ əŬɘ 

ŬɜŰɑůŰɟɞűŬ. ȷɜŰɑɗŮŰŬ ɖ ˊɟŬɔɛŬŰɘəɐ ŬɞɟɘůŰɑŬ, ˊɞůɞŰɘəɐ əŬɘ ˊɞɘɞŰɘəɐ, ŮɚɏɔɢŮŰŬɘ 

ŬɜŬɘɟŮŰɘəɎ ɓɎůŮɘ Űɞɡ ŬɜŬɘɟŮŰɘəɞɨ ɚɧɔɞɡ 559.14 ȾɄɞɚȹ, Ůűɧůɞɜ ɞ ŭɘəŬůŰɐɠ Űɖɠ 

ɞɡůɑŬɠ əŬŰɎ ˊŬɟɎɓŬůɖ Űɞɡ ɜɧɛɞɡ ŮɝɏɚŬɓŮ ɤɠ ŮˊŬɟəɐ ɐ ŬɜŮˊŬɟəɐ ŬɜŰɑůŰɞɘɢŬ ŰŬ 

ŮəŰɘɗɏɛŮɜŬ ˊɟɞɠ ŮɝŮɘŭɑəŮɡůɖ Űɞɡ ŮűŬɟɛɞůŰɏɞɡ əŬɜɧɜŬ ŭɘəŬɑɞɡ ˊɟŬɔɛŬŰɘəɎ ɔŮɔɞɜɧŰŬ 

ůŰɖɜ ɘůŰɞɟɘəɐ ɓɎůɖ Űɖɠ Ŭɔɤɔɐɠ
637
, ɧůɞ əŬɘ ɛɏůɤ Űɞɡ Ɏɟɗɟɞɡ 559.8 ȾɄɞɚȹ

638
. 

 

2. Ƀ ŬɜŬɘɟŮŰɘəɧɠ ɏɚŮɔɢɞɠ Űɤɜ ˊɟɞɦˊɞɗɏůŮɤɜ ŮűŬɟɛɞɔɐɠ Űɤɜ Ɏɟɗɟɤɜ 197 ï 198  

ȷȾ  

152. ɆɨɛűɤɜŬ ɛŮ Űɖɜ əɟŬŰɞɨůŬ Ɏˊɞɣɖ ůŮ ɗŮɤɟɑŬ
639

 əŬɘ ɜɞɛɞɚɞɔɑŬ
640
, ɖ əɟɑůɖ Űɞɡ 

ŭɘəŬůŰɖɟɑɞɡ Űɖɠ ɞɡůɑŬɠ ŬɜŬűɞɟɘəɎ ɛŮ Űɞ Ŭɜ ŰŬ ŮˊɘəŬɚɞɨɛŮɜŬ əŬɘ ŬˊɞŭŮɘəɜɡɧɛŮɜŬ 

ŮəɎůŰɞŰŮ ˊɟŬɔɛŬŰɘəɎ ˊŮɟɘůŰŬŰɘəɎ ˊɚɖɟɞɨɜ Űɘɠ ˊɟɞɦˊɞɗɏůŮɘɠ ŮűŬɟɛɞɔɐɠ Űɤɜ Ɏɟɗɟɤɜ 

197 əŬɘ 198 ȷȾ, əŬɗɩɠ əŬɘ ɖ əɟɑůɖ ŬɜŬűɞɟɘəɎ ɛŮ Űɖɜ ɡˊŬɔɤɔɐ Űɤɜ Ůɜ ɚɧɔɤ 

ˊŮɟɘůŰŬŰɘəɩɜ ůŰɞ ˊɟŬɔɛŬŰɘəɧ Űɤɜ ŬɧɟɘůŰɤɜ ɜɞɛɘəɩɜ Ůɜɜɞɘɩɜ Űɖɠ əŬɚɐɠ ˊɑůŰɖɠ əŬɘ 

Űɤɜ ůɡɜŬɚɚŬəŰɘəɩɜ ɖɗɩɜ, ŮɚɏɔɢŮŰŬɘ ŬɜŬɘɟŮŰɘəɎ Űɧůɞ əŬŰɎ Űɞɜ ɞɡůɘŬůŰɘəɞɔŮɜɐ ɚɧɔɞ 

Ůə Űɞɡ Ŭɟɘɗɛ. 1 Űɞɡ Ɏɟɗɟɞɡ 559 ȾɄɞɚȹ, əŬɗɩɠ əŬɘ ůɨɛűɤɜŬ ɛŮ Űɞɜ ɞɡůɘŬůŰɘəɞűŬɜɐ 

ɚɧɔɞ Ůə Űɞɡ Ŭɟɘɗɛ. 19 Űɞɡ ɤɠ Ɏɜɤ Ɏɟɗɟɞɡ. ɋɠ ˊɟɞɠ Űɖɜ ɞɟɗɐ ŮɟɛɖɜŮɑŬ əŬɘ ŮűŬɟɛɞɔɐ 

Űɤɜ ŮˊɘŰŬɔɩɜ Űɖɠ əŬɚɐɠ ˊɑůŰɖɠ əŬɘ Űɤɜ ůɡɜŬɚɚŬəŰɘəɩɜ ɖɗɩɜ, ůɨɛűɤɜŬ ɛŮ Űɖɜ ˊɎɔɘŬ 

ɜɞɛɞɚɞɔɑŬ Űɞɡ ȷɟŮɑɞɡ ɄɎɔɞɡ
641

 əŬɘ Űɖɜ ˊɚɞɨůɘŬ Ůˊɑ Űɞɡ ɕɖŰɐɛŬŰɞɠ ɜɞɛɘəɐ 

űɘɚɞɚɞɔɑŬ
642
, ɖ ɡˊŬɔɤɔɐ Űɤɜ ŬˊɞŭŮɘɢɗɏɜŰɤɜ ˊɟŬɔɛŬŰɘəɩɜ ˊŮɟɘůŰŬŰɘəɩɜ ůŰɞ ˊɚɎŰɞɠ 

əŬɘ Ůɨɟɞɠ ŬɧɟɘůŰɤɜ ɜɞɛɘəɩɜ Ůɜɜɞɘɩɜ, ůɡɜɘůŰɎ əɟɑůɖ ŭŮɞɜŰɞɚɞɔɘəɐ, ɜɞɛɘəɐ əŬɘ ɧɢɘ 

ɞɜŰɞɚɞɔɘəɐ əŬɘ əŬŰô ŮˊɏəŰŬůɖ ɡˊɞəŮɑɛŮɜɖ ůŰɞɜ ŬɜŬɘɟŮŰɘəɧ ɏɚŮɔɢɞ Űɞɡ ȷəɡɟɤŰɘəɞɨ.  

 

153. ȷɛűɘɓɞɚɑŮɠ ŭɨɜŬŰŬɘ ɜŬ ˊɟɞəŬɚɏůŮɘ ɖ ŭɡɜŬŰɧŰɖŰŬ ŬɜŬɘɟŮŰɘəɞɨ Ůɚɏɔɢɞɡ Űɖɠ 

ɏɜɜɞɘŬɠ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ
643
. ɇɞɨŰɞ əŬɗɧůɞɜ ɖ ŭɘɎəɟɘůɖ ˊɟŬɔɛŬŰɘəɞɨ əŬɘ 

ɜɞɛɘəɞɨ ɕɖŰɐɛŬŰɞɠ ŬˊɞŰŮɚŮɑ əŮűŬɚŬɘɩŭɞɡɠ ůɖɛŬůɑŬɠ ɕɐŰɖɛŬ Űɞɡ ŬɜŬɘɟŮŰɘəɞɨ 

ŭɘəŬɑɞɡ ŮɜɧɣŮɘ Űɖɠ ŭɘɎŰŬɝɖɠ Űɞɡ Ɏɟɗɟɞɡ 561 Ƚ ȾɄɞɚȹ əŬɘ əŬŰɎ Űɖ ɢŬɟŬəŰɖɟɘůŰɘəɐ 

ŭɘŬŰɨˊɤůɖ Űɞɡ ɀɖŰůɧˊɞɡɚɞɡ çŬɜɏəűɟŬůŰɞɜ ɗŮɛɏɚɘɞɜ Űɖɠ ɚɞɔɘəɐɠ ŭɘŬɟɗɟɩůŮɤɠ Űɖɠ 

ˊɟɎɝŮɤɠ ŮűŬɟɛɞɔɐɠ Űɞɡ ŭɘəŬɑɞɡ
644
è. ȼ ɗɏůɖ ɧŰɘ ɖ ɏɜɜɞɘŬ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ 

                                                
637

 ȸɚ. ŮɜŭŮɘəŰɘəɎ  ȷɄ 664/1990, ȺȺɁ 1991. 202-203Ŀ ȷɄ 1275/1995, Ⱥɚɚȹɜɖ 1997. 781-782 
638 ȷɄ 118/1994, Ⱥɚɚȹɜɖ 1995. 1073 
639 ȾɞɡɛɎɜŰɞɠ, ȺɟɛȷȾ Ŭɟɗɟ. 197-198 Ŭɟ. 60ɓĿ ȾŬɟɎůɖɠ ůŮ ũŮɤɟɔɘɎŭɖ ï ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ Ɏɟɗɟ. 197-

198 Ŭɟ. 8Ŀ ɞ ɑŭɘɞɠ, ůŮ ũŮɤɟɔɘɎŭɖ ï ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ2 Ɏɟɗɟ. 197-198 Ŭɟ. 52Ŀ ȸŬɗɟŬəɞəɞɑɚɖɠ, Ɏɟɗɟ. 

198 Ŭɟ. 14Ŀ ȿɏəəŬɠ ůŮ ɆȺȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 44Ŀ ɆˊɡɟɘŭɎəɖɠ, Ä236Ůɗ, ů. 686 
640 ȸɚ. ŮɜŭŮɘəŰ. ȷɄ 362/1960, ȺȺɁ ȾȻô. 672Ŀ ȷɄ 67/1963 Ɂɞȸ Ƚȷô. 741Ŀ ȷɄ 292/1965, ȺȺɁ ȿũô. 

123Ŀ ȷɄ 1324/1994, Ⱥɚɚȹɜɖ 1996. 640 
641 ȷɄ 660/2010 ɁɃɀɃɆĿ ȷɄ 1218/2010 ɁɃɀɃɆĿ ȷɄ 342/2009, ɉɟȽȹ 2010. 22=ȺɄɞɚȹ 2011. 

248Ŀ ɃɚȷɄ 9/1997, Ⱥɚɚȹɜɖ 1997. 767=Ɂɞȸ 1997. 762Ŀ ɃɚȷɄ 927/1982, Ɂɞȸ 1983. 214  
642 ɀɖŰůɧˊɞɡɚɞɠ, ȷɘ ŬɧɟɘůŰŬɘ ɏɜɜɞɘŬɘ Ůɜ Űɖ ŬɜŬɘɟŮŰɘəɐ ŭɘŬŭɘəŬůɑŬ, Ɂȹ 1965, ů. 1 Ůˊ.Ŀ ɞ ɑŭɘɞɠ, ȼ 

ŭɘɎəɟɘůɖɠ ˊɟŬɔɛŬŰɘəɞɨ əŬɘ ɜɞɛɘəɞɨ ɕɖŰɐɛŬŰɞɠ, ɀŮɚɏŰŬɘ Ƚ, ů. 97 Ůˊ.Ŀ ȾŬɚŬɓɟɧɠ, ȼ ŬɜŬɑɟŮůɖ əŬŰɎ Űɞɜ 
ȾɄɞɚȹ2, ů. 345 Ůˊ.Ŀ ɆɘɜŬɜɘɩŰɖɠ, ȼ ŬɜŬɑɟŮůɖ əŬŰɎ Űɞɜ ȾɄɞɚȹ2, ů. 85 Ůˊ.Ŀ ɁɑəŬɠ, ȽȽȽ, ů. 430, 437-438Ŀ 

ɀˊŬɟɛˊŬɚɘɎɠ, ȼ əŬŰɎ ŰŬ ɎɟɗɟŬ 197 əŬɘ 198 Ůɡɗɨɜɖ Ůə Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ, Ɂɞȸ 1974, ů. 735 Ƚ 
643 ȾŬŰŬűŬŰɘəɎ ȾɞɡɛɎɜŰɞɠ, ȺɟɛȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 60ɓĿ ȾŬɟɎůɖɠ ůŮ ũŮɤɟɔɘɎŭɖ - ɆŰŬɗɧˊɞɡɚɞɡ 

ȷȾ2 Ɏɟɗɟ 197-198 Ŭɟ. 52Ŀ ɆˊɡɟɘŭɎəɖɠ, Ä236Ůɗ, ů. 686Ŀ ȸŬɗɟŬəɞəɞɑɚɖɠ, Ɏɟɗɟ. 198 Ŭɟ. 14Ŀ  
644 ɀɖŰůɧˊɞɡɚɞɠ, ȼ ŭɘɎəɟɘůɖɠ ˊɟŬɔɛŬŰɘəɞɨ əŬɘ ɜɞɛɘəɞɨ ɕɖŰɐɛŬŰɞɠ, ɀŮɚɏŰŬɘ Ƚ, ů. 94, 112Ŀ ɞ ɑŭɘɞɠ, 

ŪɏɛŬŰŬ ɔŮɜɘəɐɠ ɗŮɤɟɑŬɠ əŬɘ ɚɞɔɘəɐɠ Űɞɡ ŭɘəŬɑɞɡ, ů. 110 Ůˊ. 
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ɡˊɧəŮɘŰŬɘ ůŰɞɜ ŬɜŬɘɟŮŰɘəɧ ɏɚŮɔɢɞ Űɞɡ ȷɟŮɑɞɡ ɄɎɔɞ ŮɑɜŬɘ ɞɟɗɐ, ŬˊŬɘŰŮɑŰŬɘ, ɤůŰɧůɞ, ɖ 

Ŭəɧɚɞɡɗɖ ŭɘŮəɟɑɜɘůɖ: ɖ ɏɜɜɞɘŬ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ əŬŰɎ Űɖɜ ȷȾ 197 əŬɗɑůŰŬŰŬɘ 

ŬɜŬɘɟŮŰɘəɩɠ ŮɚŮɔəŰɏŬ ůŰɞ ɛɏŰɟɞ ˊɞɡ ŬˊɞŰŮɚŮɑ ůŰɞɘɢŮɑɞ Űɞɡ ˊɟŬɔɛŬŰɘəɞɨ Űɞɡ əŬɜɧɜŬ 

ŭɘəŬɑɞɡ əŬɘ Ůűɧůɞɜ ɖ əɟɑůɖ Űɞɡ ŭɘəŬůŰɖɟɑɞɡ Űɖɠ ɞɡůɑŬɠ ˊɟŬɔɛŬŰŮɨŮŰŬɘ Űɖɜ 

ŮɝŮɘŭɑəŮɡůɖ Űɖɠ ɏɜɜɞɘŬɠ ŬɡŰɐɠ (ɏɚŮɔɢɞɠ ɣŮɡŭɞɨɠ ŮɟɛɖɜŮɑŬɠ) ɐ Űɖɜ ɡˊŬɔɤɔɐ ɐ ɛɖ Űɤɜ 

ŬˊɞŭŮɘɢɗɏɜŰɤɜ ˊɟŬɔɛŬŰɘəɩɜ ˊŮɟɘůŰŬŰɘəɩɜ, əŬŰɎ Űɞɡɠ əŬɜɧɜŮɠ Űɖɠ əɞɘɜɐɠ ˊŮɑɟŬɠ əŬɘ 

ɚɞɔɘəɐɠ, ůŰɞ ˊŮɟɘŮɢɧɛŮɜɞ Űɖɠ Ůɜ ɚɧɔɤ ɏɜɜɞɘŬɠ (ɏɚŮɔɢɞɠ ɣŮɡŭɞɨɠ ŮűŬɟɛɞɔɐɠ)
645

.  

ɇɞɨŰɞ ˊɟŬəŰɘəɎ ůɖɛŬɑɜŮɘ ɧŰɘ ɖ əɟɑůɖ Űɞɡ ŭɘəŬůŰɖɟɑɞɡ Űɖɠ ɞɡůɑŬɠ ɤɠ ˊɟɞɠ Űɞ Ŭɜ ŰŬ 

ŬˊɞŭŮɘɢɗɏɜŰŬ ˊɟŬɔɛŬŰɘəɎ ˊŮɟɘůŰŬŰɘəɎ ůɡɔəɟɞŰɞɨɜ Űɖɜ ɏɜɜɞɘŬ Űɤɜ 

ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ ɛŮŰŬɝɨ Űɤɜ ɛŮɟɩɜ əŬŰɎ Űɖɜ ȷȾ 197 ŮɚɏɔɢŮŰŬɘ ŬɜŬɘɟŮŰɘəɎ. 

ȷɜŰɑɗŮŰŬ ɧɛɤɠ, ɖ əɟɑůɖ ɧŰɘ ɏɚŬɓŬɜ ɐ ŭŮɜ ɏɚŬɓŬɜ ɢɩɟŬ ŰŬ ɤɠ Ɏɜɤ ˊɟŬɔɛŬŰɘəɎ 

ˊŮɟɘůŰŬŰɘəɎ, ůɡɜɘůŰɎ əɟɑůɖ ˊŮɟɑ ŰŬ ˊɟɎɔɛŬŰŬ, ɖ ɞˊɞɑŬ ŮəűŮɨɔŮɘ Űɞɡ ŬɜŬɘɟŮŰɘəɞɨ 

Ůɚɏɔɢɞɡ Űɞɡ ȷɟŮɑɞɡ ɄɎɔɞɡ.  

 

3. ɄɟɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ əŬɘ ŭɤůɘŭɘəɑŬ Űɖɠ ŭɘəŬɘɞˊɟŬɝɑŬɠ əŬŰɎ Űɞɜ ȾɄɞɚȹ 

154. ɇɞ Ɏɟɗɟɞ 33 ȾɄɞɚȹ, ŬˊɞŭɑŭɞɜŰŬɠ Ůɜ ɛɏɟŮɘ ˊɟɞɥůɢɨɞɜ ŭɑəŬɘɞ (ɓɚ. Ɏɟɗɟ. 22 

Ŭɟɘɗɛ. 4, 7 Ʉɞɚȹ/1834), ɘŭɟɨŮɘ Ůɘŭɘəɐ, ůɡɜŰɟɏɢɞɡůŬ ɏɜŬɜŰɘ Űɖɠ ɔŮɜɘəɐɠ ŭɤůɘŭɘəɑŬɠ 

Űɖɠ əŬŰɞɘəɑŬɠ Űɞɡ ŮɜŬɔɞɛɏɜɞɡ, ŭɤůɘŭɘəɑŬ Űɞɡ Űɧˊɞɡ əŬŰɎɟŰɘůɖɠ Űɖɠ ŭɘəŬɘɞˊɟŬɝɑŬɠ ɐ 

Űɖɠ Ůəˊɚɐɟɤůɖɠ Űɖɠ ˊŬɟɞɢɐɠ. ȼ ɟɨɗɛɘůɖ Űɞɡ Ɏɟɗɟɞɡ 33 ȾɄɞɚȹ, ɛŮ ŭɘəŬɘɞɚɞɔɖŰɘəɧ 

ɚɧɔɞ Űɖɜ ŮɡɢŮɟɏůŰŮɟɖ əŬɘ ŬůűŬɚɏůŰŮɟɖ ůɡɚɚɞɔɐ ŬˊɞŭŮɑɝŮɤɜ
646
, əŬɚɨˊŰŮɘ ůɨɛűɤɜŬ 

ɛŮ Űɖ ŭɘɎŰŬɝɖ Űɞɡ Ůŭ. ɓô Űɞɡ ɤɠ Ɏɜɤ Ɏɟɗɟɞɡ əŬɘ çŭɘŬűɞɟɏɠ ɔɘŬ ŬɟɜɖŰɘəɧ ŭɘŬűɏɟɞɜ, 

əŬɗɩɠ əŬɘ ɔɘŬ Ŭˊɞɕɖɛɑɤůɖ ŮɝŬɘŰɑŬɠ ˊŰŬɑůɛŬŰɞɠ əŬŰɎ Űɘɠ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠè. 

ɀɞɚɞɜɧŰɘ, əŮɜŰɟɘəɐɠ ůɖɛŬůɑŬɠ ɏɜɜɞɘŬ ɔɘŬ Űɖɜ ɑŭɟɡůɖ Űɖɠ Ůɜ ɚɧɔɤ ŭɤůɘŭɘəɑŬɠ 

ŬˊɞŰŮɚŮɑ ɖ ŭɘəŬɘɞˊɟŬɝɑŬ əŬɘ ŮɘŭɘəɧŰŮɟŬ ɖ ŭɘŬűɞɟɎ ɛŮ ŬɜŰɘəŮɑɛŮɜɞ Űɖɜ ɨˊŬɟɝɖ ɐ Űɞ 

əɨɟɞɠ Űɖɠ ŭɘəŬɘɞˊɟŬɝɑŬɠ əŬɗŮŬɡŰɐɠ, ɞ ȾɄɞɚȹ, ɛŮ ˊɟɞűŬɜɐ ɏɜŬɜŰɘ Űɤɜ ɘůŰɞɟɘəɩɜ 

ˊɟɞŰɨˊɤɜ Űɞɡ əŬɘɜɞŰɧɛɞ ŭɘɎɗŮůɖ
647
, ŮɜŰɎůůŮɘ ɟɖŰɎ ůŰɞ ˊŮŭɑɞ ŮűŬɟɛɞɔɐɠ Űɖɠ 

ˊŬɟŬˊɎɜɤ ŭɘɎŰŬɝɖɠ əŬɘ ŬɝɘɩůŮɘɠ ɘəŬɜɞˊɞɑɖůɖɠ ŬɟɜɖŰɘəɞɨ ŭɘŬűɏɟɞɜŰɞɠ əŬŰɎ Űɘɠ 

ŭɘŬŰɎɝŮɘɠ Űɞɡ ȷůŰɘəɞɨ ȾɩŭɘəŬ (132, 145, 153, 171 ȽȽ) ɐ Ɏɚɚɤɜ ɜɞɛɞɗŮŰɖɛɎŰɤɜ, 

əŬɗɩɠ əŬɘ ŬɝɘɩůŮɘɠ ɚɧɔɤ ˊŰŬɑůɛŬŰɞɠ əŬŰɎ Űɘɠ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ, ɛŮ Űɖ ůəɏɣɖ ɧŰɘ 

ůŰɘɠ ˊŮɟɘˊŰɩůŮɘɠ ŬɡŰɏɠ, ɞɘ ůɢŮŰɘəɏɠ ŬɝɘɩůŮɘɠ Ŭˊɞɟɟɏɞɡɜ ɛŮɜ əŬŰɎ əŬɜɧɜŬ Ŭˊɧ Űɞ 

ɜɧɛɞ, ůɡɜɎˊŰɞɜŰŬɘ ɧɛɤɠ ɚŮɘŰɞɡɟɔɘəɎ ɛŮ ŭɘəŬɘɞˊɟŬɝɑŬ ˊɞɡ ŮˊɘɢŮɘɟɐɗɖəŮ (Ŭəɨɟɤůɖ 

ŭɘəŬɘɞˊɟŬɝɑŬɠ əŬɘ ŬˊɞəŬŰɎůŰŬůɖ ŬɟɜɖŰɘəɞɨ ŭɘŬűɏɟɞɜŰɞɠ) ɐ ŮˊɟɧəŮɘŰɞ ɜŬ ŮˊɘɢŮɘɟɖɗŮɑ 

(ɛŬŰŬɑɤůɖ ůɨɜŬɣɖɠ Űɖɠ ůɨɛɓŬůɖɠ əŬɘ ŬˊɞəŬŰɎůŰŬůɖ ŬɟɜɖŰɘəɞɨ ŭɘŬűɏɟɞɜŰɞɠ)
648
. ȼ 

ɏɚɚŮɘɣɖ ůɡɛɓŬŰɘəɞɨ ŭŮůɛɞɨ ɛŮŰŬɝɨ Űɤɜ ɛŮɟɩɜ əŬŰɎ Űɞ ůŰɎŭɘɞ Űɤɜ 

ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ, ŭŮɜ ŭɨɜŬŰŬɘ ɜŬ ŭɘəŬɘɞɚɞɔɐůŮɘ Űɖɜ Űɡɢɧɜ ɡˊŬɔɤɔɐ Űɖɠ Ůɝ ŬɡŰɞɨ 

Űɞɡ ɚɧɔɞɡ ɘŭɟɡɗŮɑůŬɠ Ŭɝɑɤůɖɠ Ŭˊɞɕɖɛɑɤůɖɠ ůŰɞɜ əŬɜɧɜŬ Űɞɡ Ɏɟɗɟɞɡ 35 ȾɄɞɚȹ 

(forum delicti), əŬɗɧůɞɜ, əŬŰɎ Űɖɜ əɟŬŰɞɨůŬ Ɏˊɞɣɖ, ɖ Ůɘŭɘəɐ ŭɤůɘŭɘəɑŬ Űɖɠ 

ŭɘəŬɘɞˊɟŬɝɑŬɠ, ŭŮɜ ˊɟɞɦˊɞɗɏŰŮɘ ŬɜŬɔəŬɑɤɠ ůɡɛɓŬŰɘəɧ ŭŮůɛɧ, ɛŮ ŬˊɞŰɏɚŮůɛŬ ɜŬ 

                                                
645 ɀɖŰůɧˊɞɡɚɞɠ, ȼ ŭɘɎəɟɘůɖɠ ˊɟŬɔɛŬŰɘəɞɨ əŬɘ ɜɞɛɘəɞɨ ɕɖŰɐɛŬŰɞɠ, ɀŮɚɏŰŬɘ Ƚ, ů. 99-100Ŀ ȾŬɚŬɓɟɧɠ, 

ȼ ŬɜŬɑɟŮůɖ əŬŰɎ Űɞɜ ȾɄɞɚȹ2, ů. 354 
646 ɅɎɛɛɞɠ, ȺɔɢŮɘɟɑŭɘɞɜ, Ƚ, Ä96, ů. 210Ŀ ɀɖŰůɧˊɞɡɚɞɠ, ɄɞɚɘŰɘəɐ ȹɘəɞɜɞɛɑŬ ȷô, ů. 237 
647 ȾŮɟŬɛŮɨɠ, ȷůŰɘəɧ ȹɘəɞɜɞɛɘəɧ ȹɑəŬɘɞ, ů. 67 
648 ɁɑəŬɠ, ȽȽ, Ä17, ů. 211Ŀ ȾɚŬɛŬɟɐɠ/ɇůɘəɟɘəɎɠ, ȹɘŮɗɜɏɠ & ȺɡɟɤˊŬɥəɧ ȷůŰɘəɧ ȹɘəɞɜɞɛɘəɧ ȹɑəŬɘɞ, ů. 

76 
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əŬŰŬɚŬɛɓɎɜŮɘ əŬɘ ŭɘŬűɞɟɏɠ ˊɞɡ ˊɟɞəɨˊŰɞɡɜ Ŭˊɧ ɛɞɜɞɛŮɟɐ ŭɘəŬɘɞˊɟŬɝɑŬ. 

ɄŮɟŬɘŰɏɟɤ, ůŰɖɜ ɛŮɜ ˊŮɟɑˊŰɤůɖ Űɤɜ Ɏɟɗɟɤɜ 132, 145, 153 əŬɘ 171 ȽȽ ȷȾ ůɨɛɓŬůɖ 

ɛŮŰŬɝɨ Űɤɜ ɛŮɟɩɜ ɡűɑůŰŬŰŬɘ, ůŰɖɜ ŭŮ ˊŮɟɑˊŰɤůɖ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ əŬŰɎ ŰŬ Ɏɟɗɟ. 

197 ï 198 ȷȾ Ůɡɗɨɜɖɠ, ɖ ŮˊŮɟɢɧɛŮɜɖ ɕɖɛɑŬ ůɡɜŭɏŮŰŬɘ ɧɢɘ ɛŮ ŬɗɏŰɖůɖ Űɡɢɧɜ 

ůɨɛɓŬůɖɠ ɛŮŰŬɝɨ Űɤɜ ɛŮɟɩɜ, ŬɚɚɎ ɛŮ Űɖɜ ŭɘɎɣŮɡůɖ Űɖɠ əŬŰɎɟŰɘůɖɠ Űɖɠ Ůɜ ɚɧɔɤ 

ůɨɛɓŬůɖɠ. ȾŬɘ ůŰɘɠ ŭɨɞ ˊŮɟɘˊŰɩůŮɘɠ, ɖ ɚŮɘŰɞɡɟɔɘəɐ ůɡɜɎűŮɘŬ Űɤɜ ůɢŮŰɘəɩɜ 

ŬɝɘɩůŮɤɜ ɛŮ Űɖɜ əŬŰŬɟŰɘůɗŮɑůŬ ɐ ɛɏɚɚɞɡůŬ ɜŬ əŬŰŬɟŰɘůŰŮɑ ůɨɛɓŬůɖ ŭɘəŬɘɞɚɞɔŮɑ 

Űɖɜ ɡˊŬɔɤɔɐ Űɤɜ ůɢŮŰɘəɩɜ ŬɝɘɩůŮɤɜ ůŰɞ ˊŮŭɑɞ ŮűŬɟɛɞɔɐɠ Űɞɡ Ɏɟɗɟ. 33 ȾɄɞɚȹ
649

.  

  

4. ȼ ŰɖɟɖŰɏŬ əŬŰɎ Űɖɜ ŮəŭɑəŬůɖ Űɖɠ Ŭɔɤɔɐɠ Ŭˊɞɕɖɛɑɤůɖɠ ŭɘŬŭɘəŬůɑŬ 

155. ɇɞ Ůɑŭɞɠ Űɖɠ ɡˊɧ ŭɘŬˊɟŬɔɛɎŰŮɡůɖ ůɨɛɓŬůɖɠ (ůɨɛɓŬůɖ ɛɑůɗɤůɖɠ, ůɨɛɓŬůɖ 

ŮɟɔŬůɑŬɠ, ůɨɛɓŬůɖ ˊŬɟɞɢɐɠ ɡˊɖɟŮůɘɩɜ əɚˊ.) ŮɑɜŬɘ ɜɞɛɘəɎ ŬŭɘɎűɞɟɞ ɤɠ ˊɟɞɠ Űɖɜ 

ŮəŭɑəŬůɖ Űɖɠ ŭɘŬűɞɟɎɠ əŬŰɎ Űɖɜ ŰŬəŰɘəɐ (Ɏɟɗɟ. 1-590 ȾɄɞɚȹ) ɐ Űɘɠ ˊɟɞɓɚŮˊɧɛŮɜŮɠ 

Ůɘŭɘəɏɠ ŭɘŬŭɘəŬůɑŮɠ (Ɏɟɗɟ. 591-645 ȾɄɞɚȹ). Ɇɡɚɚɐɓŭɖɜ, ɞɘ ŭɘŬűɞɟɏɠ Ŭˊɧ ˊŰŬɑůɛŬ 

əŬŰɎ Űɘɠ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ ŮəŭɘəɎɕɞɜŰŬɘ ůɨɛűɤɜŬ ɛŮ Űɞɡɠ əŬɜɧɜŮɠ Űɖɠ ŰŬəŰɘəɐɠ 

ŭɘŬŭɘəŬůɑŬɠ, ŬˊɞəɚŮɘɞɛɏɜɖɠ Űɖɠ ŮűŬɟɛɞɔɐɠ Űɤɜ ŭɘŬŰɎɝŮɤɜ Űɤɜ Ůɘŭɘəɩɜ ŭɘŬŭɘəŬůɘɩɜ. 

ɇɞɨŰɞ ŮɑɜŬɘ Ůɨɚɞɔɞ, əŬɗɧůɞɜ ɞɘ ŭɘŬŰɎɝŮɘɠ Űɤɜ Ɏɟɗɟɤɜ 614 Ůˊ. ȾɄɞɚȹ ɔɘŬ Űɘɠ 

ˊŮɟɘɞɡůɘŬəɏɠ ŭɘŬűɞɟɏɠ əŬɘ ŮɘŭɘəɧŰŮɟŬ ɖ ŮűŬɟɛɞɔɐ Űɤɜ Ɏɟɗɟɤɜ 615 Ůˊ. ɔɘŬ Űɘɠ 

ɛɘůɗɤŰɘəɏɠ ŭɘŬűɞɟɏɠ, 621 Ůˊ. ɔɘŬ Űɘɠ ŮɟɔŬŰɘəɏɠ ŭɘŬűɞɟɏɠ, 622
ȷ
 ɔɘŬ Űɘɠ ŭɘŬűɞɟɏɠ Ŭˊɧ 

Ŭɛɞɘɓɏɠ əŬɘ 622
ȸ
 ɔɘŬ ŭɘŬűɞɟɏɠ Ŭˊɧ ˊɘůŰɤŰɘəɞɨɠ ŰɑŰɚɞɡɠ, Ŭɝɘɩɜɞɡɜ Űɖɜ ɞɟɘůŰɘəɐ 

ůɨɜŬɣɖ ůɨɛɓŬůɖɠ ɛɑůɗɤůɖɠ əŬɘ ŬɜŰɑůŰɞɘɢŬ Űɖɜ ůɨɜŬɣɖ ůɨɛɓŬůɖɠ (ɐ Űɖɜ 

ŭɖɛɘɞɡɟɔɑŬ Ŭˊɚɐɠ ůɢɏůɖɠ) ŮɟɔŬůɑŬɠ, Űɖɜ ɨˊŬɟɝɖ ɏɜɜɞɛɖɠ ůɢɏůɖɠ, ɖ ɞˊɞɑŬ 

ŭɘəŬɘɞɚɞɔŮɑ Űɖɜ ŬɜŬɕɐŰɖůɖ Űɖɠ Ŭɛɞɘɓɐɠ əŬɘ Űɏɚɞɠ Űɖɜ ŭɖɛɘɞɡɟɔɑŬ ŭɘŬűɞɟɎɠ çɎɛŮůŬ 

Ŭˊɧ Űɞɜ ŰɑŰɚɞè (ˊɟɓɚ. Ɏɟɗɟ. 614 ˊŬɟ. 8), ůŰɖɜ ˊŮɟɑˊŰɤůɖ Űɤɜ ŭɘŬűɞɟɩɜ Ůə 

ˊɘůŰɤŰɘəɩɜ ŰɑŰɚɤɜ.  Ƀ ůɢŮŰɘəɧɠ ˊɟɞɓɚɖɛŬŰɘůɛɧɠ ɏɢŮɘ ŬˊŬůɢɞɚɐůŮɘ əŬŰɎ Űɞ ˊŬɟŮɚɗɧɜ 

Űɖ ɜɞɛɞɚɞɔɑŬ, ɧˊɞɡ əŬɘ ɏɢŮɘ ůɢŮŰɘəɩɠ əɟɘɗŮɑ
650

 ɧŰɘ ŬɝɘɩůŮɘɠ Ŭˊɞɕɖɛɑɤůɖɠ əŬŰɎ Űɘɠ 

ŭɘŬŰɎɝŮɘɠ Űɤɜ Ɏɟɗɟɤɜ 197 ï 198 ȷȾ ɛŮ Ŭűɞɟɛɐ Űɖ ŭɘŬˊɟŬɔɛɎŰŮɡůɖ ůɨɛɓŬůɖɠ 

Ůɛˊɞɟɘəɐɠ ɛɑůɗɤůɖɠ, ɡˊɎɔɞɜŰŬɘ ůŰɖɜ ŰŬəɘŰəɐ ŭɘŬŭɘəŬůɑŬ, əŬɗɧůɞɜ ɞɘ 

ŰɟɞˊɞˊɞɘɖɗŮɑůŮɠ ɡˊɧ Űɞɡ ɜ. 4335/2015 ŭɘŬŰɎɝŮɘɠ Űɤɜ Ɏɟɗɟɤɜ 648-661 ȾɄɞɚȹ 

ŬɜŬűɞɟɘəɎ ɛŮ Űɘɠ ɛɘůɗɤŰɘəɏɠ ŭɘŬűɞɟɏɠ, ŬˊŬɘŰɞɨɜ Űɖɜ ɨˊŬɟɝɖ, ɏůŰɤ əŬɘ Ɏəɡɟɖɠ, 

                                                
649 ȷˊɧ Űɖɜ ɜɞɛɞɚɞɔɑŬ ɓɚ. ɘŭɑɤɠ Ⱥűȷɗ 1781/2012 ɁɃɀɃɆĿ ɀɄɟȿŬɟ 45/2010, ȷɟɛ 2011. 18Ŀ 

ɀɄɟȿŬɟ 421/2003, ȹȽȾɃũɅȷūȽȷ 2004. 365 çȼ ŭɘɎŰŬɝɖ Űɞɡ Ɏɟɗɟɞɡ 33 ȾɄɞɚȹ əŬɗɘŭɟɨŮɘ 

ůɡɜŰɟɏɢɞɡůŬ ŬɟɛɞŭɘɧŰɖŰŬ Űɞɡ ȹɘəŬůŰɖɟɑɞɡ Űɞɡ Űɧˊɞɡ Űɖɠ əŬŰŬɟŰɑůŮɤɠ Űɖɠ ŭɘəŬɘɞˊɟŬɝɑŬɠ ɐ Űɖɠ 

ŮəˊɚɖɟɩůŮɤɠ Űɖɠ ˊŬɟɞɢɐɠ Ůɘŭɘəɩɠ ɛɧɜɞ ɔɘŬ Űɘɠ ŭɘŬűɞɟɏɠ ˊɞɡ Ŭűɞɟɞɨɜ Űɖɜ ɨˊŬɟɝɖ ɐ Űɞ əɨɟɞɠ 

ŭɘəŬɘɞˊɟŬɝɑŬɠ ůŰɖ ɕɤɐ əŬɘ ɧɚŬ ŰŬ ŭɘəŬɘɩɛŬŰŬ ˊɞɡ ˊɖɔɎɕɞɡɜ Ŭˊɧ ŬɡŰɐɜ, əŬɗɩɠ Ůˊɑůɖɠ əŬɘ ɔɘŬ Űɘɠ 

ŭɘŬűɞɟɏɠ ˊɟɞɠ əŬŰŬɓɞɚɐ ŬɟɜɖŰɘəɞɨ ŭɘŬűɏɟɞɜŰɞɠ, ɤɠ əŬɘ ɔɘŬ Ŭˊɞɕɖɛɑɤůɖ ɏɜŮəŬ ˊŰŬɑůɛŬŰɞɠ əŬŰɎ Űɘɠ 

ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ [é]èĿ ȺɘɟɅɞŭ 172/2000 ɁɃɀɃɆĿ ȺűŪŮůů 2402/1996, ȷɟɛ 1997. 98Ŀ ɄɄɟŪŮůů 

2512/1990, ȷɟɛ 1991. 163 
650 Ⱥűɗ 7315/1998, Ⱥɚɚȹɜɖ 1999. 190 ůɨɛűɤɜŬ ɛŮ Űɖɜ ɞˊɞɑŬ çɄŮɟŬɘŰɏɟɤ, əŬŰɎ Űɖɜ Ůɘŭɘəɐ ŭɘŬŭɘəŬůɑŬ 

Űɤɜ Ɏɟɗɟɤɜ 648 ɏɤɠ 661 ȾɄɞɚȹ ŭɘəɎɕɞɜŰŬɘ ŭɘŬűɞɟɏɠ Ŭˊɧ ɛɑůɗɤůɖ ˊɟɎɔɛŬŰɞɠ ɐ Ɏɚɚɞɡ ˊɟɞůɞŭɞűɧɟɞɡ 
ŬɜŰɘəŮɘɛɏɜɞɡ ɐ Ŭˊɧ ŮˊɑɛɞɟŰɖ ŬɔɟɞɚɖɣɑŬ ˊɞɡ ŬɜŬűɏɟɞɜŰŬɘ ůŰɖɜ ˊŬɟɎŭɞůɖ ɐ Ŭˊɧŭɞůɖ Űɖɠ ɢɟɐůɖɠ Űɞɡ 

ɛɘůɗɑɞɡ ɔɘŬ ɞˊɞɘɞŭɐˊɞŰŮ ɚɧɔɞ (ȾɄɞɚȹ 647 Ä 1). ɀŮ Űɖɜ ɑŭɘŬ ŭɘŬŭɘəŬůɑŬ ŭɘəɎɕŮŰŬɘ Ůˊɑůɖɠ əɎɗŮ ŭɘŬűɞɟɎ 

Ŭˊɧ Ůɛˊɞɟɘəɐ ɛɑůɗɤůɖ (Ɏɟɗ. 25 ɜ. 813/78). ɆɡɜŮˊɩɠ, ˊɟɞɦˊɧɗŮůɖ ŮűŬɟɛɞɔɐɠ Űɖɠ ˊɟɞəŮɑɛŮɜɖɠ 

ŭɘŬŭɘəŬůɑŬɠ ŮɑɜŬɘ ɖ ɨˊŬɟɝɖ ɛɘůɗɤŰɘəɐɠ, ɏůŰɤ əŬɘ Ɏəɡɟɖɠ, ůɢɏůɖɠ. ũɘô ŬɡŰɧ ŭŮɜ ɡˊɎɔɞɜŰŬɘ ůŰɖ ŭɘŬŭɘəŬůɑŬ 

ŬɡŰɐ ŭɘŬűɞɟɏɠ ˊɞɡ ŬɜŬəɨˊŰɞɡɜ əŬŰɎ Űɞ ůŰɎŭɘɞ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ ˊɟɞɠ əŬŰɎɟŰɘůɖ ůɡɛɓɎůŮɤɠ 

ɛɘůɗɩůŮɤɠ.è 
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ɛɘůɗɤŰɘəɐɠ ůɢɏůɖɠ ɛŮŰŬɝɨ Űɤɜ ŭɘŬŭɑəɤɜ, ɛɖ ɘŭɟɡɧɛŮɜɖɠ Űɖɠ Ůɜ ɚɧɔɤ ŭɘŬŭɘəŬůɑŬɠ Ůˊô 

Ŭűɞɟɛɐ ˊɟɞůɡɛɓŬŰɘəɩɜ Ŭˊɚɩɠ ɡˊɞɢɟŮɩůŮɤɜ. 

 

5. ȾŬɜɧɜŮɠ ŭɖɛɧůɘŬɠ ŰɎɝɖɠ (ȷȾ 3) əŬɘ ɜɞɛɘəɐ űɨůɖ Űɤɜ əŬɜɧɜɤɜ Űɤɜ Ɏɟɗɟɤɜ 197 

ï 198 ȷȾ 

156. ɀŮ Ŭűɞɟɛɐ Űɖɜ Ɏůəɖůɖ Ŭɔɤɔɐɠ Ŭəɨɟɤůɖɠ Űɞɡ Ɏɟɗɟɞɡ 897 ȾɄɞɚȹ əŬŰɎ Űɞɡ 

əɨɟɞɡɠ ŭɘŬɘŰɖŰɘəɐɠ ŬˊɧűŬůɖɠ Ůə ɛɏɟɞɡɠ Ŭɜɩɜɡɛɖɠ ŮŰŬɘɟɑŬɠ əŬŰɎ Űɖɠ ɡˊô Ŭɟɘɗɛ. 

24/2006 ŭɘŬɘŰɖŰɘəɐɠ ŬˊɧűŬůɖɠ Űɞɡ ȹɘŬɘŰɖŰɘəɞɨ ȹɘəŬůŰɖɟɑɞɡ ȷɗɖɜɩɜ, ɞ ȯɟŮɘɞɠ 

ɄɎɔɞɠ ɛŮ Űɖɜ ɡˊô Ŭɟɘɗɛ. 1712/2008 ŬˊɧűŬůɖ Űɞɡ ȷ1ô ɄɞɚɘŰɘəɞɨ ɇɛɐɛŬŰɞɠ
651

, 

əɚɐɗɖəŮ ɜŬ ŬˊɞűŬɜɗŮɑ Ůˊɑ Űɖɠ ɜɞɛɘəɐɠ űɨůɖɠ Űɤɜ əŬɜɧɜɤɜ Űɤɜ Ɏɟɗɟɤɜ 197 ï 198 

ȷȾ əŬɘ ŮɘŭɘəɧŰŮɟŬ Ůˊɑ Űɞɡ ɢŬɟŬəŰɐɟŬ ŬɡŰɩɜ ɤɠ əŬɜɧɜɤɜ ŭɖɛɧůɘŬɠ ŰɎɝɖɠ əŬŰɎ Űɞ 

Ɏɟɗɟɞ 3 ȷȾ. ɆɨɛűɤɜŬ ɛŮ ŰŬ ˊɟŬɔɛŬŰɘəɎ ˊŮɟɘůŰŬŰɘəɎ Űɖɠ ɡˊɧɗŮůɖɠ, ɛŮŰŬɝɨ Űɤɜ 

ŭɘŬŭɑəɤɜ ɏɚŬɓŬɜ ɢɩɟŬ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ ɛŮ ůəɞˊɧ Űɖ ůɨůŰŬůɖ ɜɏŬɠ ŮŰŬɘɟɑŬɠ 

ůɡɜŭɟɞɛɖŰɘəɐɠ ŰɖɚŮɞɟɎůŮɤɠ, ŮɜɧɣŮɘ ɡˊɧ əŬŰɎɟŰɘůɖɠ ůɢŮŰɘəɐɠ ůɨɛɓŬůɖɠ ɛŮ Űɞɜ 

ɃɇȺ, ɞɘ ɞˊɞɑŮɠ Ůɜ ůɡɜŮɢŮɑŬ ŭɘŮəɧˊɖůŬɜ əŬŰɧˊɘɜ ŬˊɧűŬůɖɠ Űɞɡ ȹɘɞɘəɖŰɘəɞɨ 

Ɇɡɛɓɞɡɚɑɞɡ Űɖɠ ɤɠ Ɏɜɤ Ŭɜɩɜɡɛɖɠ ŮŰŬɘɟŮɑŬɠ. ȼ ɡˊô Ŭɟɘɗɛ. 24/2006 ŬˊɧűŬůɖ Űɞɡ 

ȹɘŬɘŰɖŰɘəɞɨ ȹɘəŬůŰɖɟɑɞɡ ȷɗɖɜɩɜ ŭɏɢɗɖəŮ ɧŰɘ əŬŰɎ Űɖ ŭɘɎɟəŮɘŬ Űɤɜ ˊŬɟŬˊɎɜɤ 

ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ ɛŮŰŬɝɨ Űɤɜ ɛŮɟɩɜ, ɖ ŬɜŬɘɟŮůɑɓɚɖŰɖ, ɛŮ Űɖɜ Ůɨɚɞɔɖ ˊŮˊɞɑɗɖůɖ 

ɧŰɘ ůɡɜŮɢɑɕɞɜŰŬɘ ɞɘ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ, ɡˊŮɓɚɐɗɖ ůŮ ŭŬˊɎɜŮɠ, ˊŮɟɘɚŬɛɓɎɜɞɡůŮɠ Ŭ) 

əŬŰŬɓɞɚɐ ɢɟɖɛŬŰɘəɞɨ ˊɞůɞɨ ɔɘŬ Űɖɜ ŬˊɧəŰɖůɖ ŭɘəŬɘɤɛɎŰɤɜ ɛŮŰŬŭɧůŮɤɠ əŬɘ 

ŬɜŬɛŮŰŬŭɧůŮɤɠ ůŰɖɜ ȺɚɚɎŭŬ ŬɗɚɖŰɘəɩɜ ˊɟɞɔɟŬɛɛɎŰɤɜ, ɓ) ˊɟɞəŬŰŬɓɞɚɐ 

ɛɘůɗɩɛŬŰɞɠ ɔɘŬ Űɖ ɛɑůɗɤůɖ ŭɞɟɡűɞɟɘəɞɨ ŬɜŬɛŮŰŬŭɧŰɖ əŬɘ ɔ) Ŭɛɞɘɓɐ ŮŰŬɘɟɑŬɠ ɔɘŬ 

ˊŬɟŬůɢŮɗŮɑůŮɠ ɡˊɖɟŮůɑŮɠ əŬɘ űɏɟɞɡůŮɠ Űɞɜ ɢŬɟŬəŰɐɟŬ ŭɘŬűɏɟɞɜŰɞɠ ŮɛˊɘůŰɞůɨɜɖɠ, 

ɞűŮɑɚɞɡɜ ɜŬ ŬˊɞəŬŰŬůŰŬɗɞɨɜ Ŭˊɧ Űɖɜ ŬɜŬɘɟŮůŮɑɞɡůŬ, ŭɘɧŰɘ ŬɡŰɐ, ɛŮ ɓɎůɖ ŰŬ 

ŬɜŬűŮɟɧɛŮɜŬ ůŰɖ ŭɘŬɘŰɖŰɘəɐ ŬˊɧűŬůɖ ˊŮɟɘůŰŬŰɘəɎ, ŭŮɜ ŰɐɟɖůŮ Űɖɜ ŮˊɘɓŬɚɚɧɛŮɜɖ 

əŬŰɎ Űɘɠ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ əŬɚɧˊɘůŰɖ ůɡɛˊŮɟɘűɞɟɎ. ȼ ŬɜŬɘɟŮůŮɑɞɡůŬ, ɘůɢɡɟɘɕɧɛŮɜɖ 

ɧŰɘ ɞɘ ŮˊɘŭɘəŬůɗŮɑůŮɠ ɤɠ Ɏɜɤ ŭŬˊɎɜŮɠ, ŮɛˊɑˊŰɞɡůŮɠ ůŰɖɜ ɏɜɜɞɘŬ Űɞɡ ɗŮŰɘəɞɨ əŬɘ ɧɢɘ 

Űɞɡ ŬɟɜɖŰɘəɞɨ ŭɘŬűɏɟɞɜŰɞɠ (ɐ ŭɘŬűɏɟɞɜŰɞɠ ŮɛˊɘůŰɞůɨɜɖɠ), ŭŮɜ ůɡɜɘůŰɞɨɜ 

ŬˊɞəŬŰŬůŰɏŬ ɕɖɛɑŬ əŬŰɎ Űɘɠ ŭɘŬŰɎɝŮɘɠ Űɤɜ Ɏɟɗɟɤɜ 197 əŬɘ 198 ȷȾ, ɎůəɖůŮ Ůɜɩˊɘɞɜ 

Űɞɡ ȺűŮŰŮɑɞɡ ȷɗɖɜɩɜ Ŭɔɤɔɐ ɔɘŬ Űɖɜ Ŭəɨɟɤůɖ Űɖɠ ˊŬɟŬˊɎɜɤ ɡˊô Ŭɟɘɗɛ. 24/2006 

ŭɘŬɘŰɖŰɘəɐɠ ŬˊɧűŬůɖɠ Űɞɡ ȹɘŬɘŰɖŰɘəɞɨ ȹɘəŬůŰɖɟɑɞɡ ȷɗɖɜɩɜ ɚɧɔɤ ŬɜŰɑɗŮůɖɠ ŬɡŰɐɠ 

ˊɟɞɠ Űɞɡɠ ŬɜŬɔəŬůŰɘəɐɠ űɨůŮɤɠ əŬɜɧɜŮɠ Űɤɜ Ɏɟɗɟɤɜ 197 - 198 ȷȾ. 

 

157. Ƀ ȯɟŮɘɞɠ ɄɎɔɞɠ, ŮˊɘəɡɟɩɜɞɜŰŬɠ Űɖɜ əɟɑůɖ Űɞɡ ŭɘəŬůŰɖɟɑɞɡ Űɖɠ ɞɡůɑŬɠ, ɏəɟɘɜŮ 

ɧŰɘ ɞɘ ŭɘŬŰɎɝŮɘɠ Űɤɜ Ɏɟɗɟɤɜ 197 əŬɘ 198 ȷȾ ç[é]ŭŮɜ ˊŮɟɘɏɢɞɡɜ əŬɜɧɜŬ 

ŬɜŬɔəŬůŰɘəɞɨ ŭɘəŬɑɞɡ ŬˊŬɔɞɟŮɨɞɜŰŬ Űɖɜ, əŬŰɧˊɘɜ ůɡɛűɤɜɑŬɠ Űɤɜ ɛŮɟɩɜ, ɟɨɗɛɘůɖ Űɖɠ 

Ůɜ ɚɧɔɤ Ůɡɗɨɜɖɠ, ɎɟŬ əŬɘ Űɖɠ ůɢŮŰɘəɐɠ ŬˊɞɕɖɛɘɩůŮɤɠ ɓɎůŮɘ Űɤɜ ɔŮɜɘəɩɜ ˊŮɟɑ 

ůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ əŬɜɧɜɤɜè. ɇɞɨŰɞ əŬɗɧůɞɜ ç[é] ɞɘ ŭɘŬŰɎɝŮɘɠ ŬɡŰɏɠ ŭŮɜ ɏɢɞɡɜ 

ɗŮůˊɘůɗŮɑ ɔɘŬ ɜŬ ɡˊɖɟŮŰɐůɞɡɜ Űɞ ŭɖɛɧůɘɞ (ŭɖɚ. Űɞ ɔŮɜɘəɧŰŮɟɞ) ůɡɛűɏɟɞɜ, ŬɚɚɎ ɛɧɜɞ Űɞ 

(ɘŭɘɤŰɘəɧ) ůɡɛűɏɟɞɜ ˊɟɞɠ ŬˊɞəŬŰɎůŰŬůɖ Űɖɠ ɕɖɛɑŬɠ ˊɞɡ ɡˊɏůŰɖ Űɞ ɏɜŬ ɛɏɟɞɠ Ŭˊɧ Űɖɜ 

əŬŰɎ Űɞ ůŰɎŭɘɞ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ ŮˊɘŭŮɘɢɗŮɑůŬ ɡˊŬɑŰɘŬ ŬɜŰɘůɡɜŬɚɚŬəŰɘəɐ 
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ůɡɛˊŮɟɘűɞɟɎ Űɞɡ Ɏɚɚɞɡ ɛɏɟɞɡɠ
652
è. ɆɡɜŮˊɩɠ, ɖ Űɡɢɧɜ ŮůűŬɚɛɏɜɖ ŮɟɛɖɜŮɑŬ əŬɘ 

ŮűŬɟɛɞɔɐ Űɤɜ Ůɜ ɚɧɔɤ ŭɘŬŰɎɝŮɤɜ ɐ ɖ ŮůűŬɚɛɏɜɖ ŮəŰɑɛɖůɖ Űɤɜ ŬˊɞŭŮɑɝŮɤɜ ɤɠ ˊɟɞɠ 

Űɖ ůɡɜŭɟɞɛɐ ɐ ɛɖ Űɤɜ ˊɟɞɦˊɞɗɏůŮɤɜ ŮűŬɟɛɞɔɐɠ ŬɡŰɩɜ ŭŮɜ ŭɘəŬɘɞɚɞɔŮɑ Űɖɜ 

ŭɘəŬůŰɘəɐ Ŭəɨɟɤůɖ Űɖɠ ŭɘŬɘŰɖŰɘəɐɠ ŬˊɧűŬůɖɠ.   

  

158. ȼ ˊŬɟŬˊɎɜɤ ŬˊɧűŬůɖ Űɞɡ ȷəɡɟɤŰɘəɞɨ ˊŬɟɞɡůɘɎɕŮɘ ɘŭɘŬɑŰŮɟɞ ŮɜŭɘŬűɏɟɞɜ, 

ŬűŮɜɧɠ ɤɠ ˊɟɞɠ Űɞɜ ˊɟɞůŭɘɞɟɘůɛɧ Űɖɠ ŬˊɞəŬŰŬůŰŬŰɏŬɠ ɕɖɛɑŬɠ əŬɘ Űɖɜ ŭɡɜŬŰɧŰɖŰŬ 

ŮˊɘŭɑəŬůɖɠ Ŭˊɞɕɖɛɑɤůɖɠ ɔɘŬ əɞɜŭɨɚɘŬ əŮɑɛŮɜŬ ŮəŰɧɠ Űɖɠ ɏɜɜɞɘŬɠ Űɞɡ ŬɟɜɖŰɘəɞɨ 

ŭɘŬűɏɟɞɜŰɞɠ, ɡˊɧ Űɖɜ ˊɟɞɦˊɧɗŮůɖ ɧŰɘ ŰŮɚɞɨɜ ůŮ ŬɘŰɘɩŭɖ ůɡɜɎűŮɘŬ ɛŮ Űɖɜ əŬəɧˊɘůŰɖ 

əŬɘ ŬɜŰɘůɡɜŬɚɚŬəŰɘəɐ əŬŰɎ Űɞ ůŰɎŭɘɞ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ ůɡɛˊŮɟɘűɞɟɎ əŬɘ 

ŬűŮŰɏɟɞɡ Ůɜ ŬɜŬűɞɟɎ ˊɟɞɠ Űɖɜ ŬɜŬɔɜɩɟɘůɖ Űɞɡ ŬɚɚɞŭŬˊɞɨ ŭŮŭɘəŬůɛɏɜɞɡ ɐ Űɖɜ 

əɐɟɡɝɖ Űɖɠ ŮəŰŮɚŮůŰɧŰɖŰŬɠ ŬɚɚɞŭŬˊɐɠ ŭɘəŬůŰɘəɐɠ ɐ ŭɘŬɘŰɖŰɘəɐɠ ŬˊɧűŬůɖɠ, ˊɞɡ 

ŮˊɘɚɨŮɘ ŬɜŰɑůŰɞɘɢŬ ɕɖŰɐɛŬŰŬ Ŭˊɧ Űɖɜ ŮűŬɟɛɞɔɐ Űɤɜ Ɏɟɗɟɤɜ 197 ï 198 ȷȾ. 

ȺɘŭɘəɧŰŮɟŬ, ɖ əɟɑůɖ Űɞɡ ȷɟŮɑɞɡ ɄɎɔɞɡ ɧŰɘ çɞɘ ŭɘŬŰɎɝŮɘɠ Űɤɜ Ɏɟɗɟɤɜ 197 əŬɘ 198 ȷȾ 

ŭŮɜ ˊŮɟɘɏɢɞɡɜ əŬɜɧɜŬ ŬɜŬɔəŬůŰɘəɞɨ ŭɘəŬɑɞɡ, ɘŭɑɤɠ ůŮ ůɢɏůɖ ɛŮ Űɞ Ůɑŭɞɠ əŬɘ Űɖɜ ɏəŰŬůɖ 

Űɖɠ ŬˊɞəŬŰŬůŰŬŰɏŬɠ ɕɖɛɑŬɠ, ůŮ əɎɗŮ ŭŮ ˊŮɟɑˊŰɤůɖ ŭŮɜ ɏɢɞɡɜ ŰŮɗŮɑ ɔɘŬ ɜŬ ɡˊɖɟŮŰɐůɞɡɜ 

Űɞ ɔŮɜɘəɧŰŮɟɞ (ŭɖɚ Űɞ ŭɖɛɧůɘɞ) ůɡɛűɏɟɞɜ [é]è, ŬˊɞəŰɎ ůɖɛŬůɑŬ ɤɠ ˊɟɞɠ Űɖɜ 

ůɡɜŭɟɞɛɐ Űɖɠ ŬɟɜɖŰɘəɐɠ ˊɟɞɦˊɧɗŮůɖɠ (əɩɚɡɛŬ ŬɜŬɔɜɩɟɘůɖɠ) Űɖɠ ˊɟɧůəɟɞɡůɖɠ Űɞɡ 

ˊŮɟɘŮɢɞɛɏɜɞɡ ŬɚɚɞŭŬˊɐɠ ŭɘəŬůŰɘəɐɠ ɐ ŭɘŬɘŰɖŰɘəɐɠ ŬˊɧűŬůɖɠ ůŰɖɜ ɖɛŮŭŬˊɐ ŭɖɛɧůɘŬ 

ŰɎɝɖ əŬŰɎ Űɖɜ ŬɜŬɔɜɩɟɘůɖ əŬɘ ŮəŰɏɚŮůɖ Űɤɜ ŬˊɞűɎůŮɤɜ ŬɡŰɩɜ ůŰɞɜ Ůɚɚɖɜɘəɧ ɢɩɟɞ 

(Ɏɟɗɟ. 323 Ŭɟ. 5 ï ŬɜŬɔɜɩɟɘůɖ ŭŮŭɘəŬůɛɏɜɞɡ ŬɚɚɞŭŬˊɐɠ ŭɘəŬůŰɘəɐɠ ŬˊɧűŬůɖɠ, 903 

Ŭɟ. 6 ï ŬɜŬɔɜɩɟɘůɖ ŭŮŭɘəŬůɛɏɜɞɡ ŬɚɚɞŭŬˊɐɠ ŭɘŬɘŰɖŰɘəɐɠ ŬˊɧűŬůɖɠ, 905 Ŭɟ. 3 ůŮ 

ůɡɜŭ. ɛŮ 323 Ŭɟ. 5 ï əɐɟɡɝɖ ŮəŰŮɚŮůŰɐɠ ŬɚɚɞŭŬˊɐɠ ŭɘəŬůŰɘəɐɠ ŬˊɧűŬůɖɠ əŬɘ 906 ůŮ 

ůɡɜŭ. ɛŮ 903 Ŭɟ. 6 ï əɐɟɡɝɖ ŮəŰŮɚŮůŰɐɠ ŬɚɚɞŭŬˊɐɠ ŭɘŬɘŰɖŰɘəɐɠ ŬˊɧűŬůɖɠ)
653
. ɇɞɨŰɞ 

əŬɗɧůɞɜ ɖ ůɡɢɜɎ ŭɘŬűɞɟŮŰɘəɐ ɗŮɤɟɖŰɘəɐ ŮˊŮɝŮɟɔŬůɑŬ əŬɘ ɜɞɛɞɚɞɔɘŬəɐ ˊɟɞůɏɔɔɘůɖ 

Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɡɜɖɠ ůŰɘɠ ŭɘɎűɞɟŮɠ ɞɘəɞɔɏɜŮɘŮɠ ŭɘəŬɑɞɡ Űɞɡ ŮɡɟɤˊŬɥəɞɨ 

ɢɩɟɞɡ, ɞŭɖɔŮɑ ůŮ ŬɜɞɛɞɘɞɛɞɟűɑŬ ŬˊɞŰŮɚŮůɛɎŰɤɜ əŬŰɎ Űɖɜ Ůˊɑɚɡůɖ Űɤɜ ůɢŮŰɘəɩɜ 

ɕɖŰɖɛɎŰɤɜ
654
. ɄɟɎɔɛŬŰɘ, ˊŬɟŬŰɖɟɐůŬɛŮ ůɢŮŰɘəɩɠ əŬŰɎ Űɖɜ ŭɘəŬɘɞůɡɔəɟɘŰɘəɐ 

ŮɝɏŰŬůɖ Űɖɠ Ůɡɗɨɜɖɠ, ɧŰɘ Ůɜɩ əŬŰɎ əŬɜɧɜŬ ŬˊɞəŬŰŬůŰŬŰɏɞ əɟɑɜŮŰŬɘ Űɞ ŬɟɜɖŰɘəɧ 

ŭɘŬűɏɟɞɜ, ɖ ŭɘŬˊɚŬůɗŮɑůŬ ɡˊɧ Űɞɡ ɞɚɚŬɜŭɘəɞɨ ȷəɡɟɤŰɘəɞɨ ɗŮɤɟɑŬ Űɤɜ ůŰŬŭɑɤɜ əŬɘ 

ɖ ɛŬŰŬɑɤůɖ ůɨɜŬɣɖɠ Űɖɠ ůɨɛɓŬůɖɠ ůŮ ůɖɛŮɑɞ ɧˊɞɡ ɞɘ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ ŰŮɑɜɞɡɜ 

ůŰɖɜ ɞɟɘůŰɘəɐ əŬŰɎɟŰɘůɖ ŬɡŰɐɠ, ůɡɜŮˊɎɔŮŰŬɘ Űɖɜ ŬˊɞəŬŰɎůŰŬůɖ ɕɖɛɘɩɜ ˊɞɡ əŬŰɎ ŰŬ 

ˊŬɟô ɖɛɑɜ ɘůɢɨɞɜŰŬ, ŮɜŰɎůůɞɜŰŬɘ ůɡůŰɖɛŬŰɘəɎ ůŰɞ ŭɘŬűɏɟɞɜ Ůəˊɚɐɟɤůɖɠ
655

. 

                                                
652 ȸɚ. ɧɛɤɠ Űɘɠ ˊŬɟŬŰɖɟɐůŮɘɠ Űɞɡ ȿŬŭɎ, ɇɧɛ. ȽȽ, Ä37, Ŭɟ. 15, ů. 252 çȺɑɜŬɘ ŬɡŰɞɜɧɖŰɞ ɧŰɘ ɞɘ 

ůɡɛűɤɜɑŮɠ ŬɡŰɏɠ ɡˊɧəŮɘɜŰŬɘ ůŰɞɡɠ ˊŮɟɘɞɟɘůɛɞɨɠ Űɖɠ ɘŭɘɤŰɘəɐɠ ŬɡŰɞɜɞɛɑŬɠ əŬɘ ŭŮɜ ɛˊɞɟɞɨɜ ɜŬ 

ŬɜŰɘɓŬɑɜɞɡɜ ůŮ əŬɜɧɜŮɠ ŬɜŬɔəŬůŰɘəɞɨ ŭɘəŬɑɞɡ. ɇɞɨŰɞ ŬˊɞəŰɎ ɘŭɘŬɑŰŮɟɖ ůɖɛŬůɑŬ ŮɜɧɣŮɘ Űɖɠ ȷȾ 197, ɖ 

ɞˊɞɑŬ əŬŰɎ Űɞ ůŰɎŭɘɞ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ ŮˊɘɓɎɚɚŮɘ Űɖɜ əŬɚɧˊɘůŰɖ ůɡɛˊŮɟɘűɞɟɎ əŬɘ ɡˊɧ Űɖɜ ɏɜɜɞɘŬ 

ŬɡŰɐ ŬˊɞŰŮɚŮɑ əŬɜɧɜŬ ŭɖɛɧůɘŬɠ ŰɎɝɖɠèĿ ȷɜŰɑůŰɞɘɢŬ ɄŬˊŬɜŰɤɜɑɞɡ, ȼ əŬɚɐ ˊɑůŰɘɠ Ůɘɠ Űɞ ȷůŰɘəɧɜ 

ȹɑəŬɘɞɜ, ů. 167 
653 ȷɡŰɞɜɧɖŰɞ ɧŰɘ ɞɘ ˊŬɟŬˊɎɜɤ əŬɜɧɜŮɠ ŭŮɜ ɚŬɛɓɎɜɞɡɜ ŮűŬɟɛɞɔɐ ŮɜŰɧɠ Űɞɡ ŮɜɘŬɑɞɡ ŮɡɟɤˊŬɥəɞɨ 
ɢɩɟɞɡ, ɧˊɞɡ ɞɘ ůɢŮŰɘəɞɑ əŬɜɧɜŮɠ Űɖɠ ŮɔɢɩɟɘŬɠ ŭɘəɞɜɞɛɘəɐɠ ɨɚɖɠ ŬɜŰɘəŬɗɑůŰŬɜŰŬɘ Ŭˊɧ Űɖɜ ŮűŬɟɛɞɔɐ 

Űɞɡ ˊŬɟŬɔɩɔɞɡ ŮɜɤůɘŬəɞɨ ŭɘəŬɑɞɡ əŬɘ ɘŭɑɤɠ Ŭˊɧ Űɞɡɠ ȾŬɜɞɜɘůɛɞɨɠ 44/2001 əŬɘ 1215/2012. ȸɚ. ůɢŮŰ. 

ˊŬɟŬəɎŰɤ Ŭɟ. 159 Ůˊ.  
654 ɇɞɨŰɞ ŮˊɘůɖɛŬɑɜŮɘ ŮɨůŰɞɢŬ ɞ Fenge H., ɄŮɟɑ Űɖɠ ŭɞɔɛŬŰɘəɐɠ əŬŰɎŰŬɝɖɠ Űɖɠ Ůɗɨɜɖɠ ɔɘŬ ɕɖɛɑŬ ůŰɞ 

ˊɟɞůŰɎŭɘɞ Űɖɠ ůɨɛɓŬůɖɠ, ȷɟɛ 2005, ů. 1706 Ƚ 
655 ȸɚ. ůɢŮŰ. ˊŬɟŬˊɎɜɤ Ŭɟ. 19 
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ȷɜŰɑůŰɞɘɢŬ, ɞɘ ɢɩɟŮɠ Űɞɡ ȾɞɘɜɞŭɘəŬɑɞɡ Ŭˊɞŭɑŭɞɡɜ ɘŭɘŬɑŰŮɟɖ ůɖɛŬůɑŬ ůŰɖ ůɡɛɓŬŰɘəɐ 

ɟɨɗɛɘůɖ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ ůɢɏůɖɠ, ɧˊɞɡ Űɡɢɧɜ ůɡɛűɤɜɑŬ Űɤɜ ɛŮɟɩɜ ŮɜŭɏɢŮŰŬɘ ɜŬ 

ˊɟɞůŭɘɞɟɑɕŮɘ ɛŮ ŮɡɟɨŰɖŰŬ Űɖɜ ŬˊɞəŬŰŬůŰŬŰɏŬ ɕɖɛɑŬ
656
. ɆŮ ˊŮɟɑˊŰɤůɖ ɑŭɟɡůɖɠ Űɖɠ 

Ůɡɗɨɜɖɠ, ɖ ŬɚɚɞŭŬˊɐ ŭɘəŬůŰɘəɐ ɐ ŭɘŬɘŰɖŰɘəɐ ŬˊɧűŬůɖ, ɤɠ ɛɖ ŭɡɜɎɛŮɜɖ əŬŰŬɟɢɐɜ ɜŬ 

ŬˊɞůŰŮɑ Űɖɠ ůɢŮŰɘəɐɠ ůɡɛűɤɜɑŬɠ Űɤɜ ɛŮɟɩɜ, ɗŬ ŮˊɘŭɘəɎɕŮɘ ŭŬˊɎɜŮɠ ˊɞɡ ůɨɛűɤɜŬ ɛŮ 

Űɖ ŭɘɎŰŬɝɖ Űɞɡ Ɏɟɗɟɞɡ 198 ȷȾ ˊɘɗŬɜɧɜ ɜŬ ɛɖɜ ŮɛˊɑˊŰɞɡɜ ůŰɖɜ űɨůɖ Űɖɠ 

ŬˊɞəŬŰŬůŰŬŰɏŬɠ ɕɖɛɑŬɠ. ɆŰɘɠ ˊŮɟɘˊŰɩůŮɘɠ ŬɡŰɏɠ, ɞ ɛɖ ŬɜŬɔəŬůŰɘəɧɠ ɢŬɟŬəŰɐɟŬɠ Űɤɜ 

Ɏɟɗɟɤɜ 197 əŬɘ 198 ȷȾ ŭŮɜ ɗŬ ŬˊɞŰŮɚŮɑ Ůɛˊɧŭɘɞ ɔɘŬ Űɖɜ ŬɜŬɔɜɩɟɘůɖ əŬɘ ŮəŰɏɚŮůɖ 

Űɤɜ ůɢŮŰɘəɩɜ ŬˊɞűɎůŮɤɜ ůŰɖɜ ɖɛŮŭŬˊɐ ɏɜɜɞɛɖ ŰɎɝɖ.   

 

6. ȼ ˊɟɞɓɞɚɐ Űɖɠ ɏɜůŰŬůɖɠ ůɡɜŰɟɏɢɞɜŰɞɠ ˊŰŬɑůɛŬŰɞɠ (ȷȾ 300) 

159. ũŮɜɘəɧ ɚɧɔɞ ŬˊɞəɚŮɘůɛɞɨ Űɖɠ Ůɡɗɨɜɖɠ ŬˊɞŰŮɚŮɑ ɖ ˊɟɞɓɞɚɐ əŬɘ ŬˊɧŭŮɘɝɖ Ůə 

ɛɏɟɞɠ Űɞɡ ɕɖɛɘɤɗɏɜŰɞɠ Űɖɠ ɏɜŰŬůɖɠ ůɡɜŰɟɏɢɞɜŰɞɠ ˊŰŬɑůɛŬŰɞɠ əŬŰɎ Űɖɜ ȷȾ 300
657

. 

ȾŬŰô ŮˊɏəŰŬůɖ, ɖ Ůɡɗɨɜɖ Ŭˊɧ Űɘɠ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ ŭɨɜŬŰŬɘ ɜŬ ɛŮɘɤɗŮɑ ɐ ŬəɧɛŬ əŬɘ 

ɜŬ ŬˊɞəɚŮɘůŰŮɑ, Ůűɧůɞɜ ɞ ɕɖɛɘɤɗŮɑɠ ůɡɜɏɓŬɚŮ Ŭˊɧ ŭɘəɐ Űɞɡ ɡˊŬɘŰɘɧŰɖŰŬ ůŰɖɜ 

ŮˊɏɚŮɡůɖ Űɖɠ ɕɖɛɑŬɠ ɐ Ůűɧůɞɜ Ŭˊɧ ŭɘəɐ Űɞɡ ɡˊŬɘŰɘɧŰɖŰŬ ˊŬɟɏɚŮɘɣŮ ɜŬ ŬˊɞŰɟɏɣŮɘ ɐ 

ɜŬ ˊŮɟɘɞɟɑůŮɘ ŬɡŰɐ
658

. ȼ ɚɨůɖ ŬɡŰɐ ɔɘɜɧŰŬɜ ŭŮəŰɐ ɐŭɖ əŬŰɎ ŰŬ ůɢŮŰɘəɩɠ ɡˊɧ Űɞɡ 

Jhering
659

 əŬɘ Windscheid
660

 ŭɘŭŬůəɧɛŮɜŬ, ŬɜŬűɞɟɘəɎ ɛŮ Űɞ ůɡɜŰɟɏɢɞɜ ˊŰŬɑůɛŬ Űɞɡ 

ŬɜŰɘůɡɛɓŬɚɚɞɛɏɜɞɡ ůŰɖɜ ˊŮɟɑˊŰɤůɖ Űɖɠ Ŭɟɢɘəɐɠ ŬɜŰɘəŮɘɛŮɜɘəɐɠ ŬŭɡɜŬɛɑŬɠ ˊŬɟɞɢɐɠ.  

 

160. ȺűŬɟɛɞůŰɏŬ əɟɑɜŮŰŬɘ ɖ ɔŮɜɘəɐ ŭɘɎŰŬɝɖ Űɖɠ ȷȾ 300 əŬɘ ɧɢɘ ɞɘ ŮɘŭɘəɧŰŮɟŮɠ 

ŭɘŬŰɎɝŮɘɠ Űɤɜ Ɏɟɗɟɤɜ 145 ˊŬɟ. 2 əŬɘ 231 ˊŬɟ. 3 ȷȾ, ůɨɛűɤɜŬ ɛŮ Űɘɠ ɞˊɞɑŮɠ ɖ 

ŬˊɞəŬŰɎůŰŬůɖ Űɖɠ ɕɖɛɑŬɠ ůŮ ˊŮɟɑˊŰɤůɖ Ŭəɨɟɤůɖɠ Űɖɠ ŭɘəŬɘɞˊɟŬɝɑŬɠ ɚɧɔɤ ˊɚɎɜɖɠ 

əŬɘ ɏɚɚŮɘɣɖɠ Űɖɠ ˊɚɖɟŮɝɞɡůɘɧŰɖŰŬɠ ŬˊɞəɚŮɑŮŰŬɘ, Ŭɜ ɞ ŬɜŰɘůɡɛɓŬɚɚɧɛŮɜɞɠ çɔɜɩɟɘɕŮ ɐ 

ɧűŮɘɚŮ ɜŬ ɔɜɤɟɑɕŮɘè Űɖɜ ˊɚɎɜɖ ɐ Űɖɜ ɏɚɚŮɘɣɖ ˊɚɖɟŮɝɞɡůɘɧŰɖŰŬɠ ŬɜŰɑůŰɞɘɢŬ. ȼ ɚɨůɖ 

ŬɡŰɐ ŮɜŭŮɑəɜŮɘŰŬɘ Ŭˊɧ Űɞ ɔŮɔɞɜɧɠ ɧŰɘ ŭɘəŬɘɞɚɞɔɖŰɘəɧ ɚɧɔɞ Űɞɡ ŬˊɞəɚŮɘůɛɞɨ Űɖɠ 

Ŭˊɞɕɖɛɑɤůɖɠ ůŮ ˊŮɟɑˊŰɤůɖ ůɡɜŰɟɏɢɞɜŰɞɠ ˊŰŬɑůɛŬŰɞɠ ůŰɘɠ ˊŬɟŬˊɎɜɤ ˊŮɟɘˊŰɩůŮɘɠ 

Űɤɜ Ɏɟɗɟɤɜ 145 əŬɘ 231 ȷȾ, ŬˊɞŰŮɚŮɑ ɖ ŬɜŰɘəŮɘɛŮɜɘəɐ űɨůɖ Űɖɠ Ůɡɗɨɜɖɠ Űɞɡ 

                                                
656 ȸɚ. ůɢŮŰ. ˊŬɟŬˊɎɜɤ Ŭɟ. 9 
657 ȷˊɧ Űɖɜ ɜɞɛɞɚɞɔɑŬ ɓɚ. ŮɜŭŮɘəŰ. ɀɄɟɄŬŰɟ 465/2012, Ⱥűȷȹ 2012. 1050Ŀ ɀɄɟȿŬɟ 45/2010, ȷɟɛ 

2011. 18 əŬŰɎ Űɖɜ ɞˊɞɑŬ çɆŰɖɜ Ŭɝɑɤůɖ Ŭˊɞɕɖɛɑɤůɖɠ Ŭˊɧ Űɖɜ ȷȾ 198 ŮűŬɟɛɧɕŮŰŬɘ əŬɘ ɖ ŭɘɎŰŬɝɖ Űɖɠ 
ȷȾ 300, ɛŮ ůɡɜɏˊŮɘŬ, ůŮ ˊŮɟɑˊŰɤůɖ ůɡɜŭɟɞɛɐɠ Űɖɠ, Űɖ ɛŮɑɤůɖ ɐ Űɖ ɛɖ ŮˊɘŭɑəŬůɖ Ŭˊɞɕɖɛɑɤůɖɠ.èĿ 

(ɏɛɛŮůŬ) ȷɄ 75/2001 ɁɃɀɃɆ ç[é] ɖ Ůə Űɞɡ Ɏɟɗɟɞɡ ŭŮ 300 ȷȾ ɏɜůŰŬůɖ ɔɘŬ Űɞ ůɡɜŰɟɏɢɞɜ ˊŰŬɑůɛŬ Űɞɡ 

ɕɖɛɘɤɗɏɜŰɞɠ ˊŬɟɏɢŮŰŬɘ ŬŭɘŬəɟɑŰɤɠ  Űɞɡ ɚɧɔɞɡ Ůɡɗɨɜɖɠ Űɞɡ ɡˊɞɢɟɏɞɡ ůŮ Ŭˊɞɕɖɛɑɤůɖ [é]èĿ ɄɄɟȾŬɟŭ 

38/1992, ȷɟɛ 1992. 476=ȷɟɢɁ 1992. 630 ç[é] ɏɜŰŬůɖ Űɞɡ ůɡɜŰɟɏɢɞɜŰɞɠ ˊŰŬɑůɛŬŰɞɠ (300 ȷȾ), Űɞ 

ɞˊɞɑɞ ŮűŬɟɛɧɕŮŰŬɘ əŬɘ ůŰɖɜ ˊŮɟɑˊŰɤůɖ ŬɡŰɐ [é]èĿ ȸɚ. Ůˊɑůɖɠ ˊŬɚŬɘɧŰŮɟɖ ɜɞɛɞɚɞɔɑŬ ůŮ ȾɞɡɛɎɜŰɞɠ, 

ȺɟɛȷȾ Ɏɟɗɟ. 197 Ŭɟ. 63 
658 ȸɚ. ůɢŮŰ. ȾɞɡɛɎɜŰɞɠ, ȺɟɛȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 63-64Ŀ ȾŬɛˊɑŰůɖɠ, ɄŮɟɑ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ 

Ůɡɗɨɜɖɠ, ů. 149-151Ŀ ɆˊɡɟɘŭɎəɖɠ, Ä236ŮůŰ, ů. 681Ŀ ȾŬɟɎůɖɠ ůŮ ũŮɤɟɔɘɎŭɖ ï ɆŰŬɗɧˊɞɡɚɞɡ ȷȾ2 Ɏɟɗɟ. 

197-198 Ŭɟ. 49Ŀ ȸŬɗɟŬəɞəɞɑɚɖɠ, Ɏɟɗɟ. 198 Ŭɟ. 7Ŀ ȿɏəəŬɠ ůŮ ɆȺȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 29Ŀ 

ũŮɤɟɔɘɎŭɖɠ/ɄŬɡɚɧˊɞɡɚɞɠ, ɇɞ ˊɟɞůɡɛɓŬŰɘəɧ ˊŰŬɑůɛŬ ůŰɘɠ ŭɘɞɘəɖŰɘəɏɠ ůɡɛɓɎůŮɘɠ (ɔɜɛŭ.), Ɂɞȸ 1987, 

ů. 701 Ůˊ.=ɄŬɡɚɧˊɞɡɚɞɠ Ʉ., ȼ ɆɨɛɓŬůɖ ȺəŰɏɚŮůɖɠ ȹɖɛɞůɑɞɡ Ȱɟɔɞɡ, ȯɟɗɟŬ əŬɘ ũɜɤɛɞŭɞŰɐůŮɘɠ, 

1997, ů. 297 
659 Jhering, Culpa in Contrahendo, ů. 14Ŀ Ƀ ŬˊɞəɚŮɘůɛɧɠ Űɖɠ ŭɡɜŬŰɧŰɖŰŬɠ ŬˊɞəŬŰɎůŰŬůɖɠ Űɞɡ 

ŬɟɜɖŰɘəɞɨ ŭɘŬűɏɟɞɜŰɞɠ ůŰɖɜ ˊŮɟɑˊŰɤůɖ Űɖɠ ɡˊŬɑŰɘŬɠ ɎɔɜɞɘŬɠ Űɖɠ Ŭɟɢɘəɐɠ ŬɜŰɘəŮɘɛŮɜɘəɐɠ ŬŭɡɜŬɛɑŬɠ Ůə 

ɛɏɟɞɡɠ Űɞɡ ŬɜŰɘůɡɛɓŬɚɚɞɛɏɜɞɡ, ŬˊɞŰŮɚŮɑ Űɖ ɓŬůɘəɐ ŬɜŰɑɟɟɖůɖ əŬŰɎ Űɖɠ ŭɘŮɡɟɡɛɏɜɖɠ ï 

ŬɜŰɘəŮɘɛŮɜɘəɐɠ ɏɜɜɞɘŬɠ Űɞɡ ˊŰŬɑůɛŬŰɞɠ ůŰɖɜ ŭɘŬŰɡˊɤɗŮɑůŬ ɡˊô ŬɡŰɞɨ ɗŮɤɟɑŬ Űɖɠ culpa in contrahendo. 

ȸɚ. ůɢŮŰ. ȾŮű. 1, Ƚ, 3 Ŭɟ. 4 
660 Windscheid B./ (ɇ. Kipp), ɆɨůŰɖɛŬ ɅɤɛŬɥəɞɨ ȹɘəŬɑɞɡ8, ɇɧɛ. ũô, Ä307 ůɖɛ. 5, Ä315 ůɖɛ. 7 
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ɕɖɛɘɩůŬɜŰɞɠ. ɇɞɨŰɞ ŮˊɘɓŮɓŬɘɩɜŮŰŬɘ əŬɘ Ŭˊɧ Űɘɠ ˊɟɞˊŬɟŬůəŮɡŬůŰɘəɏɠ ŮɟɔŬůɑŮɠ ɔɘŬ Űɖ 

ɗɏůɖ ůŮ ɘůɢɨ Űɤɜ ŬɜŰɑůŰɞɘɢɤɜ ÄÄ122 ˊŬɟ. 2
661

 əŬɘ 179 ˊŬɟ. 3
662

 Űɞɡ ɔŮɟɛȷȾ, ɞɘ 

ŭɘŬŰɎɝŮɘɠ Űɤɜ ɞˊɞɑɤɜ ŬˊɞŰŮɚɞɨɜ ɜɞɛɞɗŮŰɘəɧ ˊɟɧŰɡˊɞ Űɤɜ Ɏɟɗɟɤɜ 145 əŬɘ 231 Űɞɡ 

ŮɚɚȷȾ
663
. Ƀ Ůɜ ɚɧɔɤ ŭɘəŬɘɞɚɞɔɖŰɘəɧɠ ɚɧɔɞɠ ůŬűɩɠ ŭŮɜ ɘůɢɨŮɘ ůŰɖɜ ˊŮɟɑˊŰɤůɖ Űɖɠ 

Ůɡɗɨɜɖɠ əŬŰɎ ŰŬ ɎɟɗɟŬ 197 əŬɘ 198 ȷȾ ɚɧɔɤ Űɞɡ ɡˊɞəŮɘɛŮɜɘəɞɨ ɢŬɟŬəŰɐɟŬ ŬɡŰɐɠ, 

ŮɜɧɣŮɘ Űɖɠ ŭɘɎŰŬɝɖɠ Űɞɡ Ɏɟɗɟɞɡ 198 ȷȾ
664

.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                
661 çDie Schadensersatzpflicht tritt nicht ein, wenn der Beschªdigte den Grund der Nichtigkeit oder der 

Anfechtbarkeit kannte oder infolge von Fahrlªssigkeit nicht kannte (kennen musste)è 
662 çDer Vertreter haftet nicht, wenn der andere Teil den Mangel der Vertretungsmacht kannte oder 

kennen musste.è 
663 ȸɚ. ůɢŮŰ. ȾŬɛˊɑŰůɖɠ, ɄŮɟɑ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ, ů. 151 əŬɘ Űɘɠ ŮəŮɑ ˊŬɟŬˊɞɛˊɏɠ, ɘŭɑɤɠ ůɖɛ. 

11 
664 ȷɜŰɑůŰɞɘɢŬ ȾɞɡɛɎɜŰɞɠ, ȺɟɛȷȾ Ɏɟɗɟ. 197-198 Ŭɟ. 64Ŀ ȿɘŰɕŮɟɧˊɞɡɚɞɠ, ȺɟɛȷȾ Ɏɟɗɟ. 300 Ŭɟ. 5Ŀ 

ȾŬɛˊɑŰůɖɠ, ɄŮɟɑ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ, ů. 151 
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ȾȺūȷȿȷȽɃ ɄȺɀɄɇɃ 

Ȼȼɇȼɀȷɇȷ ȽȹȽɋɇȽȾɃɈ ȹȽȺŪɁɃɈɆ ȾȷȽ ȹȽȺŪɁɃɈɆ & ȺɈɅɋɄȷȽȾɃɈ 

ȹȽȾɃɁɃɀȽȾɃɈ ȹȽȾȷȽɃɈ 

 

161. ȺɘůŬɔɤɔɘəɎ: ȱŭɖ Ŭˊɧ ŰŬ Űɏɚɖ Űɖɠ ŭŮəŬŮŰɑŬɠ Űɞɡ 1960, əŬŰɏůŰɖ ůŬűɏɠ ɧŰɘ ɞ 

ɓŬůɘəɧɠ ůŰɧɢɞɠ ˊɟɞɞŭŮɡŰɘəɐɠ ɞɚɞəɚɐɟɤůɖɠ Űɖɠ ȺɡɟɤˊŬɥəɐɠ ȾɞɘɜɧŰɖŰŬɠ ɛŮ ůəɞˊɧ 

Űɖɜ ŬəɩɚɡŰɖ ŬˊɧɚŬɡůɖ Űɤɜ ɗŮɛŮɚɘɤŭɩɜ əɞɘɜɞŰɘəɩɜ ŮɚŮɡɗŮɟɘɩɜ, ŬˊŬɘŰŮɑ 

ŰŬɡŰɧɢɟɞɜŮɠ ˊɟɞůˊɎɗŮɘŮɠ ˊɟɞɠ Űɖɜ əŬŰŮɨɗɡɜůɖ Űɖɠ ŮˊɑŰŮɡɝɖɠ ůɡɔəɚɑůŮɤɜ əŬɘ ůŰɞ 

ɜɞɛɘəɧ ŮˊɞɘəɞŭɧɛɖɛŬ. ȼ Ůɜɞˊɞɑɖůɖ Űɖɠ ŮůɤŰŮɟɘəɐɠ ŬɔɞɟɎɠ əŬɘ ɖ ŬɜɎˊŰɡɝɖ Űɞɡ 

ŬɜŰŬɔɤɜɘůɛɞɨ ɛɏůɤ Ůɜɑůɢɡůɖɠ Űɞɡ ŮɜŭɞəɞɘɜɞŰɘəɞɨ Ůɛˊɞɟɑɞɡ, ŭɡůɢŮɟɩɠ 

ůɡɛɓɘɓɎɕŮŰŬɘ ɛŮ Űɖɜ ɜɞɛɘəɐ ˊɞɚɡűɤɜɑŬ Űɤɜ əɟŬŰɩɜ ɛŮɚɩɜ. Ƀɘ ŭɘŬűɞɟŮŰɘəɏɠ 

ˊɟɞůŮɔɔɑůŮɘɠ Űɤɜ Ůˊɑ ɛɏɟɞɡɠ Ůɗɜɘəɩɜ ŭɘəŬɑɤɜ ůŮ ɕɖŰɐɛŬŰŬ ŮűŬɟɛɞůŰɏɞɡ ŭɘəŬɑɞɡ, 

əŬɜɧɜɤɜ ŭɘŮɗɜɞɨɠ ŭɘəŬɘɞŭɞůɑŬɠ, ŬɜŬɔɜɩɟɘůɖɠ əŬɘ ŮəŰɏɚŮůɖɠ ŬɚɚɞŭŬˊɩɜ ŭɘəŬůŰɘəɩɜ 

ŬˊɞűɎůŮɤɜ, ůɡɜɘůŰɎ Űɞ ɓŬůɘəɧŰŮɟɞ Ůɛˊɧŭɘɞ ůŰɖɜ ŮˊɑŰŮɡɝɖ Űɖɠ ɛɏɔɘůŰɖɠ ŭɡɜŬŰɐɠ 

Ůɜɞˊɞɑɖůɖɠ. Ƀɘ ɡűɘůŰɎɛŮɜŮɠ Ůɗɜɘəɏɠ ŭɘŬűɞɟɏɠ ɞŭɐɔɖůŬɜ ŰŮɚɘəɩɠ ŰŬ əɟɎŰɖ ɛɏɚɖ Űɖɠ 

ȺɃȾ ůŰɖ ůɨɜŬɣɖ ŭɘŮɗɜɩɜ ůɡɛɓɎůŮɤɜ əɞɘɜɞŰɘəɞɨ ɢŬɟŬəŰɐɟŬ, ɛŮ ŮɛűŬɜɐ Űɖɜ 

ˊɟɧɗŮůɖ ŮɜŬɟɛɧɜɘůɖɠ Űɤɜ Ůɗɜɘəɩɜ əŬɜɧɜɤɜ ŬɜŬűɞɟɘəɎ ɛŮ Űɖɜ ŬɜŬɔɜɩɟɘůɖ əŬɘ 

ŮəŰɏɚŮůɖ ŬˊɞűɎůŮɤɜ əŬɘ Űɞ ŮűŬɟɛɞůŰɏɞ ɞɡůɘŬůŰɘəɧ ŭɑəŬɘɞ: ȼ ɆɨɛɓŬůɖ Űɤɜ 

ȸɟɡɝŮɚɚɩɜ Űɞɡ 1968 ɔɘŬ Űɖ ŭɘŮɗɜɐ ŭɘəŬɘɞŭɞůɑŬ əŬɘ Űɖɜ ŮəŰɏɚŮůɖ ŬˊɞűɎůŮɤɜ ůŮ 

ŬůŰɘəɏɠ əŬɘ Ůɛˊɞɟɘəɏɠ ɡˊɞɗɏůŮɘɠ, ŬˊɞŰɏɚŮůŮ ůɨɛɓŬůɖ ˊɟɧŰɡˊɞ ůŰɞ ˊŮŭɑɞ Űɞɡ 

ŭɘŮɗɜɞɨɠ ŭɘəɞɜɞɛɘəɞɨ ŭɘəŬɑɞɡ
665
, ɖ ŭŮ ŮˊŬəɞɚɞɡɗɞɨůŬ ɆɨɛɓŬůɖ Űɖɠ Ʌɩɛɖɠ Űɞɡ 1980 

ɔɘŬ Űɞ ŮűŬɟɛɞůŰɏɞ ŭɑəŬɘɞ ůŰɘɠ ůɡɛɓŬŰɘəɏɠ Ůɜɞɢɏɠ əŬɘ ɖ ɓɎůŮɘ ŬɡŰɐɠ ŮɘůŬɔɤɔɐ 

ɞɛɞɘɧɛɞɟűɤɜ əŬɜɧɜɤɜ ůɨɔəɟɞɡůɖɠ ɛŮŰŬɝɨ Űɤɜ əɟŬŰɩɜ ɛŮɚɩɜ Űɖɠ ȺɃȾ, ŬˊɞŰɨˊɤůŮ 

ɛŮ ůŬűɐɜŮɘŬ Űɖɜ ˊɟɧɗŮůɖ əŬŰŬɔɟŬűɐɠ əɞɘɜɩɜ əŬɘ ɞɛɞɘɧɛɞɟűɤɜ əŬɜɧɜɤɜ ůŰɞ 

ŮˊɑˊŮŭɞ Űɞɡ ȹɘŮɗɜɞɨɠ əŬɘ ȺɡɟɤˊŬɥəɞɨ ȷůŰɘəɞɨ əŬɘ ȷůŰɘəɞɨ ȹɘəɞɜɞɛɘəɞɨ ȹɘəŬɑɞɡ.  

 

162. ɀŮ Űɖ ůɡɜɗɐəɖ Űɞɡ ȯɛůŰŮɟɜŰŬɛ Űɖɠ 02.10.1991 əŬɘ Űɖɜ ůɡɔəŮəɟɘɛŮɜɞˊɞɑɖůɖ 

Űɤɜ əɞɘɜɞŰɘəɩɜ ŬɟɛɞŭɘɞŰɐŰɤɜ ůŮ ɗɏɛŬŰŬ ŭɘəŬůŰɘəɐɠ ůɡɜŮɟɔŬůɑŬɠ (Ɏɟɗɟɞ 61, 65 

ɆɡɜɗȺȾ), ɖ ɞɚɞəɚɐɟɤůɖ Űɖɠ ȾɞɘɜɧŰɖŰŬɠ əŬɘ ɖ Ůɜɞˊɞɑɖůɖ Űɖɠ ŮůɤŰŮɟɘəɐɠ ŬɔɞɟɎɠ 

ŬˊɞəŰɎ ůŬűɏɠ ŬɜŰɑəɟɘůɛŬ ůŰɖɜ çˊɟɞɩɗɖůɖ Űɖɠ ůɡɛɓŬŰɧŰɖŰŬɠ Űɤɜ əŬɜɧɜɤɜ ˊɞɡ 

ŮűŬɟɛɧɕɞɜŰŬɘ ůŰŬ əɟɎŰɖ-ɛɏɚɖ, ɧůɞɜ ŬűɞɟɎ ůŰɖ ůɨɔəɟɞɡůɖ ɜɧɛɤɜ əŬɘ ŭɘəŬɘɞŭɞůɑŬɠè 

(Ɏɟɗɟɞ 65 ůŰɞɘɢ. ɓô ɆɡɜɗȺȾ). ȼ ŭɘəŬůŰɘəɐ ůɡɜŮɟɔŬůɑŬ ɛŮŰŬɝɨ Űɤɜ əɟŬŰɩɜ ɛŮɚɩɜ 

ŬˊɞəŰɎ Ŭɛɘɔɩɠ əɞɘɜɞŰɘəɧ ɢŬɟŬəŰɐɟŬ ɛŮ ŬˊɞŰɏɚŮůɛŬ, ɞɘ ɜɞɛɞɗŮŰɘəɏɠ ˊɟɤŰɞɓɞɡɚɑŮɠ 

Ůˊɑ Űɤɜ Ůɜ ɚɧɔɤ ɕɖŰɖɛɎŰɤɜ, ɜŬ ɡˊɧəŮɘɜŰŬɘ ŬˊŮɡɗŮɑŬɠ ůŰɖ ɟɡɗɛɘůŰɘəɐ ˊŬɟɏɛɓŬůɖ Űɞɡ 

ŮɜɤůɘŬəɞɨ ɜɞɛɞɗɏŰɖ. ȹŮɜ ŬˊŬɘŰŮɑŰŬɘ, əŬŰɎ ŰɞɨŰɞ, ɖ ůɨɜŬɣɖ ŭɘŮɗɜɩɜ ůɡɛɓɎůŮɤɜ 

ɛŮŰŬɝɨ Űɤɜ əɟŬŰɩɜ ɛŮɚɩɜ, ŬɚɚɎ ɖ ŭɘŬŭɘəŬůɑŬ Ůɜɞˊɞɑɖůɖɠ Űɤɜ ŬɡŰɧɜɞɛɤɜ Ůɗɜɘəɩɜ 

ŭɘəŬɑɤɜ ˊɟɞɢɤɟɎ ɛɏůɤ Űɞɡ ˊŬɟɎɔɤɔɞɡ ŮɜɤůɘŬəɞɨ ŭɘəŬɑɞɡ, ŬˊɞəŰɩɜŰŬɠ ɎɛŮůɞ əŬɘ 

ŮɜɘŬɑɞ ɢŬɟŬəŰɐɟŬ ɔɘŬ ɧɚŬ ŰŬ əɟɎŰɖ ɛɏɚɖ
666

. ɆŰɞ ˊɚŬɑůɘɞ ŬɡŰɧ, ɖ ɆɨɛɓŬůɖ Űɤɜ 

ȸɟɡɝŮɚɚɩɜ Űɞɡ 1968, ŬɜŬɛɞɟűɩɜŮŰŬɘ ɛɏůɤ Űɞɡ ȾŬɜ. 44/2001 Űɞɡ Ɇɡɛɓɞɡɚɑɞɡ 

(ȸɟɡɝɏɚŮɠ Ƚ), ɞ ɞˊɞɑɞɠ ˊŮɟɘɚŬɛɓɎɜɞɜŰŬɠ ɟɡɗɛɑůŮɘɠ ŬɜŬűɞɟɘəɎ ɛŮ Űɖ ŭɘŮɗɜɐ 

                                                
665 ũɘŬ çůɨɛɓŬůɖ ˊɘɚɧŰɞè əɎɜŮɘ ɚɧɔɞ ɞ ɁɑəŬɠ, ȽȽ, Ä11, ů. 117  
666 ɁɑəŬɠ, ȽȽ, Ä11, ů. 116Ŀ ȸɟɏɚɚɖɠ Ɇ., ȽŭɘɤŰɘəɧ ȹɘŮɗɜɏɠ ȹɑəŬɘɞ3, ů. 364Ŀ ȾɚŬɛŬɟɐɠ/ɇůɘəɟɘəɎɠ, ȹɘŮɗɜɏɠ 

& ȺɡɟɤˊŬɥəɧ ȷůŰɘəɧ ȹɘəɞɜɞɛɘəɧ ȹɑəŬɘɞ, ů. 7-8 
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ŭɘəŬɘɞŭɞůɑŬ əŬɘ Űɖɜ ŬɜŬɔɜɩɟɘůɖ əŬɘ ŮəŰɏɚŮůɖ ŬˊɞűɎůŮɤɜ ɛŮ ŮɜɘŬɑŬ əŬɘ ɎɛŮůɖ 

ŮűŬɟɛɞɔɐ, ŬˊɞŰŮɚŮɑ çˊɡɟɐɜŬ Ůɜɧɠ ɟŬɔŭŬɑŬ ŮɝŮɚɘůůɧɛŮɜɞɡ ȺɡɟɤˊŬɥəɞɨ ȹɘəɞɜɞɛɘəɞɨ 

ȹɘəŬɑɞɡ
667
è. ȷɜŰɑůŰɞɘɢŬ, ɖ ɆɨɛɓŬůɖ Űɖɠ Ʌɩɛɖɠ Űɞɡ 1980 ɔɘŬ Űɞ ŮűŬɟɛɞůŰɏɞ ŭɑəŬɘɞ 

ůŰɘɠ ůɡɛɓŬŰɘəɏɠ Ůɜɞɢɏɠ, ɏŭɤůŮ, ɛŮŰɎ Ŭˊɧ ɛŬəɟɞɢɟɧɜɘŮɠ əɞɘɜɞŰɘəɏɠ ŭɘŬɓɞɡɚŮɨůŮɘɠ
668

, 

Űɖ ɗɏůɖ Űɖɠ ůŰɞɜ ȾŬɜ. 593/2008 ɔɘŬ Űɘɠ ůɡɛɓŬŰɘəɏɠ Ůɜɞɢɏɠ (Ʌɩɛɖ Ƚ), əŬɗɩɠ əŬɘ ůŰɞɜ 

ȾŬɜ. 864/2007 Űɞɡ ȺɡɟɤˊŬɥəɞɨ Ⱦɞɘɜɞɓɞɡɚɑɞɡ əŬɘ Űɞɡ Ɇɡɛɓɞɡɚɑɞɡ ɔɘŬ Űɞ 

ŮűŬɟɛɞůŰɏɞ ŭɑəŬɘɞ ůŰɘɠ ŮɝɤůɡɛɓŬŰɘəɏɠ Ůɜɞɢɏɠ (Ʌɩɛɖ ȽȽ). ɇŮɚŮɡŰŬɑɞ ůŰŬɗɛɧ ůŰɖɜ 

Ůɝɏɚɘɝɖ Űɞɡ ŮɡɟɤˊŬɥəɞɨ ŭɘəɞɜɞɛɘəɞɨ ŭɘəŬɑɞɡ, ŬˊɞŰŮɚŮɑ ɞ ˊɟɧůűŬŰɞɠ ȾŬɜ. 1215/2012 

(ȸɟɡɝɏɚŮɠ ȽȽ) ɔɘŬ Űɖ ŭɘŮɗɜɐ ŭɘəŬɘɞŭɞůɑŬ, Űɖɜ ŬɜŬɔɜɩɟɘůɖ əŬɘ Űɖɜ ŮəŰɏɚŮůɖ 

ŬˊɞűɎůŮɤɜ ůŮ ŬůŰɘəɏɠ əŬɘ Ůɛˊɞɟɘəɏɠ ɡˊɞɗɏůŮɘɠ. ɆŰɞ ˊɚŬɑůɘɞ ŬɡŰɧ, əɟɑɜŮŰŬɘ 

ŮɟŮɡɜɖŰɏŬ ɖ əŬŰɎŰŬɝɖ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ əŬɘ ɖ ŬɜɘɛŮŰɩˊɘůɖ Űɤɜ ůɢŮŰɘəɩɜ 

ɕɖŰɖɛɎŰɤɜ ɛŮ ɓɎůɖ Űɞɡɠ əŬɜɧɜŮɠ Űɞɡ Ůɚɚɖɜɘəɞɨ, ŭɘŮɗɜɞɨɠ əŬɘ ŮɡɟɤˊŬɥəɞɨ ŭɘəŬɑɞɡ, 

ŬɜŬűɞɟɘəɎ ɛŮ Űɖ ŭɘəŬɘɞŭɞůɑŬ əŬɘ Űɖɜ Ůˊɘɚɞɔɐ ŮűŬɟɛɞůŰɏɞɡ ŭɘəŬɑɞɡ.    

 

I . ȹɘəŬɘɞŭɞŰɘəɏɠ ɓɎůŮɘɠ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ ůŰɞ ŭɘŮɗɜɏɠ əŬɘ ŮɡɟɤˊŬɥəɧ 

ŭɘəɞɜɞɛɘəɧ ŭɑəŬɘɞ 

 

1. ȼ ɆɨɛɓŬůɖ Űɤɜ ȸɟɡɝŮɚɚɩɜ Űɞɡ 1968 ï To ˊŬɟɎŭŮɘɔɛŬ Űɖɠ ŬˊɧűŬůɖɠ Tacconi 

Spa v Wagner 

163. H Ůɝɏɚɘɝɖ Űɞɡ ɕɖŰɐɛŬŰɞɠ ůŰɞ ȹɘŮɗɜɏɠ əŬɘ ȺɡɟɤˊŬɥəɧ ȹɘəɞɜɞɛɘəɧ ȹɑəŬɘɞ 

ŬəɞɚɞɡɗŮɑ ŭɘŬűɞɟŮŰɘəɐ əŬŰŮɨɗɡɜůɖ, Ŭˊɧ Űɖɜ ɡˊɧ Űɞɡ ȾɄɞɚȹ ŬəɞɚɞɡɗɞɨɛŮɜɖ ɚɨůɖ. 

ȾŬŰô Ŭɟɢɐɜ, ɓŬůɘəɧɠ ůŰɧɢɞɠ Űɖɠ ɆɨɛɓŬůɖɠ Űɤɜ ȸɟɡɝŮɚɚɩɜ Űɞɡ 1968 ŬˊɞŰɏɚŮůŮ ɖ 

ɗɏůˊɘůɖ əɞɘɜɩɜ əŬɘ ɞɛɞɘɧɛɞɟűɤɜ əŬɜɧɜɤɜ ůŮ ŮˊɑˊŮŭɞ ŬɜŬɔɜɩɟɘůɖɠ əŬɘ ŮəŰɏɚŮůɖɠ 

ŬɚɚɞŭŬˊɩɜ ŬˊɞűɎůŮɤɜ ɛŮŰŬɝɨ Űɤɜ ůɡɛɓŬɚɚɧɛŮɜɤɜ əɟŬŰɩɜ
669

, ɛŮ ůəɞˊɧ Űɖɜ 

ŮɚŮɨɗŮɟɖ əɡəɚɞűɞɟɑŬ Űɤɜ ŭɘəŬůŰɘəɩɜ ŬˊɞűɎůŮɤɜ ůŰɞɜ ŮɜɘŬɑɞ ŮɡɟɤˊŬɥəɧ ɢɩɟɞ
670

. 

ɆŰɞ ˊɚŬɑůɘɞ ŬɡŰɧ, ɖ ŮɜɘŬɑŬ ŮűŬɟɛɞɔɐ Űɤɜ əŬɜɧɜɤɜ Űɖɠ ɆɨɛɓŬůɖɠ, ŮˊɘɓɎɚɚŮɘ ɔɘŬ 

ɚɧɔɞɡɠ ŬˊɞŰŮɚŮůɛŬŰɘəɐɠ əŬɘ ɞɛɞɘɧɛɞɟűɖɠ ŮűŬɟɛɞɔɐɠ ŬɡŰɩɜ, ŬɡŰɧɜɞɛɖ ŮɟɛɖɜŮɑŬ 

(autonome Auslegung) Űɤɜ ůɢŮŰɘəɩɜ ŭɘŬŰɎɝŮɤɜ, ɐŰɞɘ ŮɟɛɖɜŮɑŬ ŰŮɚɞɚɞɔɘəɩɠ 

ˊɟɞůŬɜŬŰɞɚɘůɛɏɜɖ ůŰɖ ɔŮɜɘəɧŰŮɟɖ çɞɘəɞɜɞɛɑŬè (=ůəɞˊɞɨɠ) Űɖɠ ɆɨɛɓŬůɖɠ, 

ˊɟɞəŮɘɛɏɜɞɡ ɜŬ ŭɘŬůűŬɚɘůɗŮɑ ɖ ɞɛɞɘɧɛɞɟűɖ ŮűŬɟɛɞɔɐ ůŰŬ əɟɎŰɖ ɛɏɚɖ. ɇŬ 

ŮɟɛɖɜŮɡŰɘəɎ əɟɘŰɐɟɘŬ Űɖɠ lex causae ɐ Űɖɠ lex fori ɗŬ ŭɖɛɘɞɡɟɔɞɨůŬɜ ŮɛˊɧŭɘŬ ůŰɞ 

ůɨůŰɖɛŬ Űɖɠ ɆɨɛɓŬůɖɠ, ˊŮɟɘɗɤɟɘɞˊɞɘɩɜŰŬɠ Űɖɜ ŰŮɚɞɚɞɔɑŬ Űɤɜ ŭɘŬŰɎɝŮɩɜ Űɖɠ əŬɘ 

əŬŰô ŮˊɏəŰŬůɖ Űɖɜ ŬˊɞŰŮɚŮůɛŬŰɘəɐ Űɖɠ ŮűŬɟɛɞɔɐ.    

164. ȽŭɘŬɑŰŮɟɖ ůɖɛŬůɑŬ ŬˊɞŭɑŭŮŰŬɘ Űɧůɞ Ŭˊɧ Űɖ ɜɞɛɞɚɞɔɑŬ Űɞɡ ȹȺȺ, ɧůɞ əŬɘ Ŭˊɧ  Űɖ 

ŭɘŮɗɜɐ əŬɘ ŮɔɢɩɟɘŬ ɓɘɓɚɘɞɔɟŬűɑŬ
671

 ůŰɖɜ ɡˊɧɗŮůɖ Tacconi Spa v Heinrich Wagner 

                                                
667 ɁɑəŬɠ, ȽȽ, Ä11, ů. 117 
668 ũɘŬ Űɖɜ Ůɝɏɚɘɝɖ Űɞɡ ɕɖŰɐɛŬŰɞɠ ɓɚ. ɀˊɩɚɞɠ, ɄɟɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ əŬɘ ŮűŬɟɛɞůŰɏɞ ŭɑəŬɘɞ ɛŮŰɎ 

Űɞɜ ȾŬɜɞɜɘůɛɧ 864/2007 (çɅɩɛɖ 2è), ɉɟȽȹ 9, ů. 585 Ůˊ. 
669 ȾŬŰɎ ŰɞɨŰɞ ɖ ɆɨɛɓŬůɖ Űɤɜ ȸɟɡɝŮɚɚɩɜ Űɞɡ 1968 ůɡɜɘůŰɎ çŭɘˊɚɐ ůɨɛɓŬůɖè ɓɚ. ůɢŮŰ. Ȱəɗ. P. 
Jerard, EE C 298 (24.11.1986), ȾŮű. ȽȽ, ȸĿ Ȱəɗ. Ⱥɡɟɡɔɏɜɖ/ȾŮɟŬɛɏɤɠ, ȺȺ C-298 (24.11.1986), Ƚ, 

Ŭɟɘɗɛ. 7 
670 Ȱəɗ. P. Jerard, EE C 298 (24.11.1986), ȾŮű ȽȽ, ũ  
671 ȸɚ. ůɢŮŰ. ɁɑəŬɠ, Ƚ, Ä17, ů. 232Ŀ ȾɚŬɛŬɟɐɠ/ɇůɘəɟɘəɎɠ, ȹɘŮɗɜɏɠ & ȺɡɟɤˊŬɥəɧ ȷůŰɘəɧ ȹɘəɞɜɞɛɘəɧ 

ȹɑəŬɘɞ, ů. 82Ŀ ȸŬůɘɚŬəɎəɖɠ ȺɡɎɔɔ., Ⱥɘŭɘəɏɠ ɓɎůŮɘɠ ŭɘŮɗɜɞɨɠ ŭɘəŬɘɞŭɞůɑŬɠ Ůˊɑ ŭɘŬűɞɟɩɜ Ŭˊɧ ůɨɛɓŬůɖ 

əŬɘ Ŭˊɧ ŬŭɘəɞˊɟŬɝɑŬ. ȯɟɗɟɞ 5 ůɖɛ. 1 əŬɘ ůɖɛ. 3 Űɞɡ əŬɜɞɜɘůɛɞɨ 44/2001, ů. 56 Ů.́, 187 Ů.́Ŀ 
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, ɧˊɞɡ Űɞ ȹɘəŬůŰɐɟɘɞ əɚɐɗɖəŮ ɜŬ ŮɟɛɖɜŮɨůŮɘ Űɘɠ 

ŭɘŬŰɎɝŮɘɠ Űɞɡ Ɏɟɗɟɞɡ 5 ůɖɛ. 1 əŬɘ 3 Űɖɠ ɆɨɛɓŬůɖɠ Űɤɜ ȸɟɡɝŮɚɚɩɜ ŬɜŬűɞɟɘəɎ ɛŮ Űɘɠ 

Ůɘŭɘəɏɠ ɓɎůŮɘɠ ŭɘŮɗɜɞɨɠ ŭɘəŬɘɞŭɞůɑŬɠ Ůə ůɡɛɓɎůŮɤɠ əŬɘ Ůɝ ŬŭɘəɞˊɟŬɝɑŬɠ, əŬɗɩɠ əŬɘ 

ɜŬ ŬˊɞűŬɜɗŮɑ Ůˊɑ Űɖɠ əŬŰɎŰŬɝɖɠ Űɖɠ Ŭɝɑɤůɖɠ Ŭˊɧ ˊɟɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ ůŰɖɜ ˊɚɏɞɜ 

ŬɟɛɧɕɞɡůŬ Ŭˊɧ ŬɡŰɏɠ.  ɆɨɛűɤɜŬ ɛŮ ŰŬ ˊɟŬɔɛŬŰɘəɎ ˊŮɟɘůŰŬŰɘəɎ Űɖɠ ɡˊɧɗŮůɖɠ, ɖ 

ɘŰŬɚɘəɐ ŮŰŬɘɟŮɑŬ Tacconi ŮɜɐɔŬɔŮ ůŰɘɠ 23 ȽŬɜɞɡŬɟɑɞɡ 1996 Ůɜɩˊɘɞɜ Űɞɡ Tribunale di 

Perugia Űɖɜ ɔŮɟɛŬɜɘəɐ ŮŰŬɘɟŮɑŬ HWS ɕɖŰɩɜŰŬɠ ɜŬ ŬɜŬɔɜɤɟɘůŰŮɑ ɖ ɛɖ ůɨɜŬɣɖ 

ůɨɛɓŬůɖɠ ˊɤɚɐůŮɤɠ ɛŮ ŬɜŰɘəŮɑɛŮɜɞ Űɖɜ ŮɔəŬŰɎůŰŬůɖ ˊɟɞˊɚŬůɛɎŰɤɜ, ɛŮŰŬɝɨ Űɖɠ 

HWS əŬɘ Űɖɠ ŮŰŬɘɟɑŬɠ leasing B. N. Commercio e Finanza SpA (ůŰɞ Ůɝɐɠ: ȸɁ). Ƀɘ 

ŮŰŬɘɟŮɑŮɠ ȸɁ əŬɘ Tacconi ŮɑɢŬɜ ɐŭɖ ůɡɜɎɣŮɘ, əŬŰɧˊɘɜ ůɡɜŬɑɜŮůɖɠ Űɖɠ HWS, ůɨɛɓŬůɖ 

leasing ɔɘŬ Űɞɜ ůɢŮŰɘəɧ Ůɝɞˊɚɘůɛɧ. ɋůŰɧůɞ, ůɨɛűɤɜŬ ɛŮ Űɘɠ ŬɘŰɘɎůŮɘɠ Űɖɠ ŮŰŬɘɟŮɑŬɠ 

Tacconi, ɖ ŮɜŬɔɧɛŮɜɖ ŮŰŬɘɟŮɑŬ HWS ŬŭɘəŬɘɞɚɞɔɐŰɤɠ ŬɟɜɞɨŰŬɜ ɜŬ ˊɟɞɢɤɟɐůŮɘ ůŰɖɜ 

ˊɩɚɖůɖ Űɞɡ ˊŬɟŬˊɎɜɤ Ůɝɞˊɚɘůɛɞɨ ˊɟɞɠ Űɖɜ ŮŰŬɘɟŮɑŬ ȸɁ, ˊŬɟŬɓɘɎɕɞɜŰŬɠ Űɘɠ 

ɡˊɞɢɟŮɩůŮɘɠ ŮɜŰɘɛɧŰɖŰŬɠ əŬɘ əŬɚɐɠ ˊɑůŰŮɤɠ ˊɞɡ ɧűŮɘɚŮ ɜŬ ŮˊɘŭŮɑɝŮɘ. ɀŮ Űɞɜ Űɟɧˊɞ 

ŬɡŰɧ, ɖ HWS ŭɘɏɣŮɡůŮ Űɖ ŭɘəŬɘɞɚɞɔɖɛɏɜɖ ŮɛˊɘůŰɞůɨɜɖ Űɖɠ Tacconi ɤɠ ˊɟɞɠ Űɖɜ 

ŰŮɚɘəɐ əŬŰɎɟŰɘůɖ Űɖɠ ůɨɛɓŬůɖɠ, ɛŮ ŬˊɞŰɏɚŮůɛŬ, ɖ ŰŮɚŮɡŰŬɑŬ ɜŬ ŬɝɘɩůŮɘ Űɖɜ 

əŬŰŬŭɑəɖ Űɖɠ HWS ůŰɖɜ ŬˊɞəŬŰɎůŰŬůɖ Űɞɡ ůɡɜɧɚɞɡ Űɖɠ űŮɟɞɛɏɜɖɠ ɤɠ 

ˊɟɞəɚɖɗŮɑůŬɠ ɕɖɛɑŬɠ. ȷɛɡɜɧɛŮɜɖ əŬŰɎ Űɖɠ Ŭɔɤɔɐɠ, ɖ ŮŰŬɘɟŮɑŬ ȼWS, ŮˊɘəŬɚɏůŰɖəŮ 

Űɖɜ ɏɚɚŮɘɣɖ ŭɘəŬɘɞŭɞůɑŬɠ Űɞɡ ɘŰŬɚɘəɞɨ ŭɘəŬůŰɖɟɑɞɡ ˊɟɞɠ ŮəŭɑəŬůɖ Űɖɠ ŬůəɖɗŮɑůŬɠ 

Ůɜɩˊɘɧɜ Űɞɡ Ŭɔɤɔɐɠ ɚɧɔɤ ɟɐŰɟŬɠ ŭɘŬɘŰɖůɑŬɠ əŬɘ, Ůˊɘəɞɡɟɘəɩɠ, ɚɧɔɤ Űɖɠ ŮűŬɟɛɞɔɐɠ 

Űɞɡ Ɏɟɗɟɞɡ 5, ůɖɛ. 1 Űɖɠ ɆɡɛɓɎůŮɤɠ Űɤɜ ȸɟɡɝŮɚɚɩɜ. ɀŮ ŬɑŰɖůɐ Űɖɠ Ůɜɩˊɘɞɜ Űɞɡ 

Corte suprema di cassazione, ɖ Tacconi ɕɐŰɖůŮ əŬŰô ŮűŬɟɛɞɔɐ Űɞɡ Ɏɟɗɟ. 41 Űɞɡ 

ɘŰȾɄɞɚȹ Űɖɜ ɏəŭɞůɖ ˊɟɞŭɘəŬůŰɘəɐɠ ŬˊɧűŬůɖɠ ŬɜŬűɞɟɘəɎ ɛŮ Űɖ ŭɘəŬɘɞŭɞůɑŬ Űɤɜ 

ɘŰŬɚɘəɩɜ ŭɘəŬůŰɖɟɑɤɜ, ɡˊɞůŰɖɟɑɕɞɜŰŬɠ ɧŰɘ ɖ ˊɟɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ əŬŰɎ ŰŬ ɎɟɗɟŬ 

1337, 1338 ɘŰȷȾ ŮɛˊɑˊŰŮɘ ůŰɞ ˊŮŭɑɞ ŮűŬɟɛɞɔɐɠ Űɞɡ Ɏɟɗɟɞɡ 5 ůɖɛ. 3 Űɖɠ ɆɨɛɓŬůɖɠ 

Űɤɜ ȸɟɡɝŮɚɚɩɜ, ɛŮ ůɡɜɏˊŮɘŬ ɤɠ çŰɧˊɞɠ ɧˊɞɡ ůɡɜɏɓɖ Űɞ ɕɖɛɘɞɔɧɜɞ ɔŮɔɞɜɧɠè əŬŰɎ Űɖɜ 

                                                                                                                                       
Ɇˊɘɜɏɚɚɖɠ ůŮ ɀˊɩɚɞɠ/ɇɕɎəŬɠ (Ůˊɘɛ.), ɇɞ ȽŭɘɤŰɘəɧ ȹɘŮɗɜɏɠ ȹɑəŬɘɞ Űɤɜ ȺɝɤůɡɛɓŬŰɘəɩɜ Ⱥɜɞɢɩɜ ï ȾŬŰô 

Ɏɟɗɟɞɜ ŮɟɛɖɜŮɑŬ Űɞɡ ȾŬɜɞɜɘůɛɞɨ 864/2007 [Ʌɩɛɖ ȽȽ], ů. 417-420Ŀ N. Hage-Chahine, Culpa in 

Contrahendo in European Private International Law: Another Look at Article 12 of the Rome II  

Regulation, ů. 466 Ů.́ ĿP. Ġarļeviĺ/P. Volken/ A. Bonomi (eds.), Yearbook of Private International 

Law, Vol. VI ï 2004, ů. 157 əŮɑɛŮɜɞ əŬɘ Űɖɜ ŮəŮɑ ůɖɛ. 7Ŀ ɀŮ Űɞɜ ůɢŮŰɘəɧ ˊɟɞɓɚɖɛŬŰɘůɛɧ ɏɢŮɘ 
ŬˊŬůɢɞɚɖɗŮɑ ŭɘŮɝɞŭɘəɎ əŬɘ ɖ Ůɚɚɖɜɘəɐ ɗŮɤɟɑŬ. ɆɨɛűɤɜŬ ɛŮ Űɞɜ ɀŮŰŬɚɚɖɜɧ, ȼ ŭɘŮɗɜɐɠ ŭɘəŬɘɞŭɞůɑŬ 

Űɤɜ əɟŬŰɩɜ ɛŮɚɩɜ Űɖɠ ȺɃȾ Ůˊɑ ŬůŰɘəɩɜ əŬɘ Ůɛˊɞɟɘəɩɜ ɡˊɞɗɏůŮɤɜ əŬŰɎ Űɖ ůɨɛɓŬůɘɜ Űɤɜ ȸɟɡɝŮɚɚɩɜ 

Űɖɠ 27.09.168, ȹ 1977, ů. 262 Ůˊ. ɖ Ŭɝɑɤůɖ Ŭˊɞɕɖɛɑɤůɖɠ ɔɘŬ ˊŰŬɑůɛŬ əŬŰɎ Űɘɠ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ 

ŮɛˊɑˊŰŮɘ ůŰɖ ŭɤůɘŭɘəɑŬ Űɖɠ ŬŭɘəɞˊɟŬɝɑŬɠ. ȷɜŰɑɗŮŰŬ, ɧɛɤɠ, ȾŮɟŬɛŮɨɠ/ȾɟŮɛɚɐɠ/ɇŬɔŬɟɎɠ, ȼ ůɨɛɓŬůɖ 

Űɤɜ ȸɟɡɝŮɚɚɩɜ ɔɘŬ Űɖ ŭɘŮɗɜɐ ŭɘəŬɘɞŭɞůɑŬ əŬɘ Űɖɜ ŮəŰɏɚŮůɖ Űɤɜ ŬˊɞűɎůŮɤɜ, Ɏɟɗɟ. 5 ůɖɛ. 1, Ŭɟɘɗɛ. 6, 

ů. 52 ɧˊɞɡ əŬɘ ɏɜŰŬɝɖ Űɖɠ Ŭɝɑɤůɖɠ ůŰɖɜ Ůɘŭɘəɐ ůɡɜŰɟɏɢɞɡůŬ ɓɎůɖ Űɤɜ ŭɘŬűɞɟɩɜ Ůə ůɡɛɓɎůŮɤɠ əŬɘ 

ɘŭɑɤɠ Űɞɡ Űɧˊɞɡ Ůəˊɚɐɟɤůɖɠ Űɖɠ ɛɏɚɚɞɡůŬɠ ˊŬɟɞɢɐɠ ɛŮ Űɖɜ ˊŬɟŬŰɐɟɖůɖ ɧŰɘ çŪŬ ɏˊɟŮˊŮ ˊɎɜŰɤɠ ɜŬ 

ɗŮɤɟɖɗŮɑ ɧŰɘ ůŰɖɜ ɏɜɜɞɘŬ Űɖɠ ůɨɛɓŬůɖɠ əŬŰɎ Űɞ Ɏɟɗɟɞ 5 ůɖɛŮɑɞ 1 ˊŮɟɘɚŬɛɓɎɜɞɜŰŬɘ əŬŰô ŬɡŰɧɜɞɛɞ 

Ůɜɜɞɘɞɚɞɔɘəɧ ˊɟɞůŭɘɞɟɘůɛɧ əŬɘ ɞɘ ɞɘɞɜŮɑ ŭɘəŬɘɞˊɟŬəŰɘəɏɠ Ůɜɞɢɏɠ Űɞɡ Ɏɟɗɟɞɡ 33.2 ȾɄɞɚȹ [é]è. Ʉɟɞɠ 

Űɖɜ ɑŭɘŬ əŬŰŮɨɗɡɜůɖ, Ȱəɗ. Ⱥɡɟɡɔɏɜɖ/ȾŮɟŬɛɏɤɠ, ȺȺ C-298 (24.11.1986), ȸ, Ŭɟɘɗɛ. 49, ɧˊɞɡ əŬɘ 

ůɖɛŮɘɩɜɞɡɜ ç[é] ɛŮ ŬɡŰɧɜɞɛɞ Ůɜɜɞɘɞɚɞɔɘəɧ ˊɟɞůŭɘɞɟɘůɛɧ Űɞɡ ɧɟɞɡ ůɨɛɓŬůɖ ůŰɞ Ɏɟɗɟɞ 5 ůɖɛŮɑɞ 1, 

əŬŰŬɚŬɛɓɎɜɞɜŰŬɘ əŬɘ ɞɘ ɞɘɞɜŮɑ ŬŭɘəɞˊɟŬəŰɘəɏɠ Ůɜɞɢɏɠ Űɞɡ Ɏɟɗɟɞɡ 33 Ůŭ. 2 ȾɄɞɚȹ [é]è Ʉɟɞůűɡɔɐ ůŰɖ 
ɔŮɜɘəɐ ŭɤůɘŭɘəɑŬ Űɞɡ Űɧˊɞɡ əŬŰɞɘəɑŬɠ Űɞɡ ŮɜŬɔɞɛɏɜɞɡ ŮˊɘɢŮɘɟŮɑ ɖ ɀŬəɟɑŭɞɡ, ȺɟɛɖɜŮɡŰɘəɎ ɕɖŰɐɛŬŰŬ 

Űɖɠ ŭɤůɘŭɘəɑŬɠ Űɖɠ çŬŭɘəɞˊɟŬɝɑŬɠè əŬɘ çɞɘɞɜŮɑ ŬŭɘəɞˊɟŬɝɑŬɠè Űɞɡ Ɏɟɗɟɞɡ 5 ůɖɛ. 3 Űɖɠ ɆɡɛɓɎůŮɤɠ 

Űɤɜ ȸɟɡɝŮɚɚɩɜ, ȷɟɛ 1990, ů. 1165Ŀ Ɉˊɏɟ Űɖɠ Ɏˊɞɣɖɠ ŬɡŰɐɠ əŬɘ Fenge H., ɄŮɟɑ Űɖɠ ŭɞɔɛŬŰɘəɐɠ 

əŬŰɎŰŬɝɖɠ Űɖɠ Ůɡɗɨɜɖɠ ɔɘŬ ɕɖɛɑŬ ůŰɞ ˊɟɞůŰɎŭɘɞ Űɖɠ ůɨɛɓŬůɖɠ, ȷɟɛ 2005 (59), ů. 1712-1713 ad finem  
672 C-334/00, Ɇɡɚɚɞɔɐ ɁɞɛɞɚɞɔɑŬɠ 2002 I-07357=ȷɟɛ 2002. 1827 ɛŮ ůɖɛ. ȷɟɓŬɜɘŰɎəɖ=Ⱥɚɚȹɜɖ 2003. 
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ˊŬɟŬˊɎɜɤ ŭɘɎŰŬɝɖ, ɜŬ ŮɜɜɞŮɑŰŬɘ əŬɘ ɞ Űɧˊɞɠ ɧˊɞɡ ůɖɛŮɘɩɜŮŰŬɘ ɖ ɛŮɑɤůɖ Űɤɜ 

ˊŮɟɘɞɡůɘŬəɩɜ ůŰɞɘɢŮɑɤɜ Űɞɡ ˊɟɞůɩˊɞɡ ˊɞɡ ɘůɢɡɟɑɕŮŰŬɘ ɧŰɘ ɕɖɛɘɩɗɖəŮ əŬɘ əŬŰô 

ŮˊɏəŰŬůɖ Űɖɜ ɗŮɛŮɚɑɤůɖ ŭɘəŬɘɞŭɞůɑŬɠ Űɤɜ ɘŰŬɚɘəɩɜ ŭɘəŬůŰɖɟɑɤɜ. ȹŮŭɞɛɏɜɖɠ Űɖɠ 

ŬɜŬɔəŬɘɧŰɖŰŬɠ ŮɟɛɖɜŮɑŬɠ əŬɘ ŮűŬɟɛɞɔɐɠ Űɖɠ ɆɨɛɓŬůɖɠ Űɤɜ ȸɟɡɝŮɚɚɩɜ, Űɞ Corte 

suprema di cassazione, ŬɜɏůŰŮɘɚŮ Űɖ ŭɘŬŭɘəŬůɑŬ, ŬˊɞůŰɏɚɚɞɜŰŬɠ ůŰɞ ȹȺȾ 

ˊɟɞŭɘəŬůŰɘəɧ ŮɟɩŰɖɛŬ ŬɜŬűɞɟɘəɎ ɛŮ Űɞ Ŭɜ ɖ ŬɜŬɔɜɩɟɘůɖ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ 

Ůɡɗɨɜɖɠ Űɞɡ ŮɜŬɔɞɛɏɜɞɡ, ŮɛˊɑˊŰŮɘ ůŰɖɜ əŬŰɖɔɞɟɑŬ Űɤɜ Ůɜɞɢɩɜ Ůɝ ŬŭɘəɞˊɟŬɝɑŬɠ ɐ 

ɞɘɞɜŮɑ ŬŭɘəɞˊɟŬɝɑŬɠ ɐ ůŰɖɜ əŬŰɖɔɞɟɑŬ Űɤɜ ŭɘŬűɞɟɩɜ Ůə ůɡɛɓɎůŮɤɠ, əŬɘ ůŮ 

ŭɘŬűɞɟŮŰɘəɐ ˊŮɟɑˊŰɤůɖ, Ŭɜ ŰɡɔɢɎɜŮɘ ŮűŬɟɛɞɔɐɠ ɛɧɜɞɜ Űɞ ɔŮɜɘəɧ əɟɘŰɐɟɘɞ Űɖɠ 

əŬŰɞɘəɑŬɠ Űɞɡ ŮɜŬɔɞɛɏɜɞɡ. 

165. ɇɞ ȹɘəŬůŰɐɟɘɞ, ŮˊŬɜŬɚŬɛɓɎɜɞɜŰŬɠ Űɖɜ ˊɎɔɘŬ ɜɞɛɞɚɞɔɑŬ Űɞɡ
673
, ɡˊɞɔɟɎɛɛɘůŮ 

Ŭɟɢɘəɩɠ ɧŰɘ ɞɘ ɏɜɜɞɘŮɠ çŭɘŬűɞɟɏɠ Ůə ůɡɛɓɎůŮɤɠè əŬɘ çŮɜɞɢɏɠ Ůɝ ŬŭɘəɞˊɟŬɝɑŬɠ ɐ ɞɘɞɜŮɑ 

ŬŭɘəɞˊɟŬɝɑŬɠè ́ɟɏˊŮɘ ɜŬ ŮɟɛɖɜŮɨɞɜŰŬɘ ŬɡŰɞŰŮɚɩɠ, ɛŮ ŬɜŬűɞɟɎ əɡɟɑɤɠ ůŰɞ ůɨůŰɖɛŬ 

əŬɘ Űɞɡɠ ůəɞˊɞɨɠ Űɖɠ ɆɨɛɓŬůɖɠ Űɤɜ ȸɟɡɝŮɚɚɩɜ. Ƀɘ ˊŬɟŬˊɎɜɤ ɏɜɜɞɘŮɠ, ŭŮɜ 

ůɡɜɘůŰɞɨɜ ŬɜŰɑəɟɘůɛŬ Űɤɜ ŬɜŰɑůŰɞɘɢɤɜ Ůɜɜɞɘɩɜ ˊɞɡ ŬˊŬɜŰɞɨɜ ůŰŬ ŮɗɜɘəɎ ŭɑəŬɘŬ Űɤɜ 

əɟŬŰɩɜ, ŬɚɚɎ, ŬɜŰɑɗŮŰŬ, əŬŰɎ Űɖɜ əɟɑůɖ Űɞɡ ȹɘəŬůŰɖɟɑɞɡ
674

, ɖ çɞɛɞɘɧɛɞɟűɖ 

ŮűŬɟɛɞɔɐ Űɖɠ ɆɡɛɓɎůŮɤɠ Űɤɜ ȸɟɡɝŮɚɚɩɜ, ɞ ůŰɧɢɞɠ Űɖɠ ɞˊɞɑŬɠ ɏɔəŮɘŰŬɘ, ɘŭɑɤɠ, ůŰɖɜ 

Ůɜɞˊɞɑɖůɖ Űɤɜ əŬɜɧɜɤɜ ŭɘŮɗɜɞɨɠ ŭɘəŬɘɞŭɞůɑŬɠ Űɤɜ ŭɘəŬůŰɖɟɑɤɜ Űɤɜ ůɡɛɓŬɚɚɞɛɏɜɤɜ 

əɟŬŰɩɜ əŬɘ ůŰɖɜ Ůɜɑůɢɡůɖ Űɖɠ ɏɜɜɞɛɖɠ ˊɟɞůŰŬůɑŬɠ Űɤɜ ŮɔəŬŰŮůŰɖɛɏɜɤɜ ůŰɖɜ 

ȾɞɘɜɧŰɖŰŬ ˊɟɞůɩˊɤɜ [é]è, ŮˊɘɓɎɚɚŮɘ Űɖɜ ŬˊŬɔəɑůŰɟɤůɖ Űɤɜ ůɢŮŰɘəɩɜ Ůɜɜɞɘɩɜ əŬɘ 

Űɖɜ ŬɡŰɧɜɞɛɖ, ůŰɞ ˊɚŬɑůɘɞ Űɖɠ ɆɨɛɓŬůɖɠ, ŮɟɛɖɜŮɑŬ Űɞɡɠ
675
. ȾŬŰɧˊɘɜ Űɤɜ ˊŬɟŬˊɎɜɤ 

ˊɟɞəŬŰŬɟəŰɘəɩɜ ˊŬɟŬŰɖɟɐůŮɤɜ, Űɞ ȹɘəŬůŰɐɟɘɞ ˊɟɞɢɤɟɎ ůŰɞɜ ˊɟɞůŭɘɞɟɘůɛɧ Űɤɜ 

ŬɜɤŰɏɟɤ ŬɡŰɧɜɞɛɤɜ Ůɜɜɞɘɩɜ. ȺɘŭɘəɧŰŮɟŬ, ɛŮ ŬɜŬɔɤɔɐ ůŰɖɜ ˊɎɔɘŬ ɜɞɛɞɚɞɔɑŬ Űɞɡ 

ȹɘəŬůŰɖɟɑɞɡ
676
, ɖ ˊŬɟŬˊɎɜɤ ŬˊɧűŬůɖ ŮˊɘɓŮɓŬɘɩɜŮɘ Űɖɜ ŬɟɜɖŰɘəɐ (ŬɡŰɧɜɞɛɖ) 

ˊɟɞůɏɔɔɘůɖ Űɞɡ ȹɘəŬůŰɖɟɑɞɡ ɤɠ ˊɟɞɠ Űɖɜ ɏɜɜɞɘŬ Űɤɜ Ůɜɞɢɩɜ Ůɝ ŬŭɘəɞˊɟŬɝɑŬɠ ɐ 

ɞɘɞɜŮɑ ŬŭɘəɞˊɟŬɝɑŬɠ (omnis determinatio est negatio): ŬɡŰɏɠ ˊɟɞɦˊɞɗɏŰɞɡɜ 

ɞˊɞɘŬŭɐˊɞŰŮ Ŭɝɑɤůɖ ɗɏŰɞɡůŬ ɕɐŰɖɛŬ Ůɡɗɨɜɖɠ Űɞɡ ŮɜŬɔɞɛɏɜɞɡ ˊɞɡ, ŮɜŰɞɨŰɞɘɠ, ŭŮɜ 

ůɡɜɘůŰɞɨɜ ŭɘŬűɞɟɏɠ Ůə ůɡɛɓɎůŮɤɠ
677
. ȹŮŭɞɛɏɜɞɡ, ɧŰɘ ɖ ˊɟɞůɏɔɔɘůɖ ŬɡŰɐ ŭŮɜ ŭɑɜŮɘ 

ɚɨůɖ ůŰɖɜ ŬůűŬɚɐ əŬŰɎŰŬɝɖ Űɖɠ ˊɟɞůɡɛɓŬŰɘəɐɠ Ůɡɗɨɜɖɠ, ɞɘ əɟɘůɘɛɧŰŮɟŮɠ 

ˊŬɟŬŰɖɟɐůŮɘɠ Űɞɡ ȹɘəŬůŰɖɟɑɞɡ ŮɜŰɞˊɑɕɞɜŰŬɘ ůŰɘɠ ůəɏɣŮɘɠ 21 əŬɘ 23 Űɖɠ ˊŬɟŬˊɎɜɤ 

ŬˊɧűŬůɖɠ. ɆɡɔəŮəɟɘɛɏɜŬ, ɔɑɜŮŰŬɘ ŭŮəŰɧ ɧŰɘ ˊŬɟɧŰɘ Űɞ Ɏɟɗɟɞ 5 ůɖɛ. 1 ŭŮɜ ŬˊŬɘŰŮɑ Űɖɜ 

ˊɟɞɖɔɞɨɛŮɜɖ ůɨɜŬɣɖ ůɡɛɓɎůŮɤɠ, ɖ ɨˊŬɟɝɖ əŬɘ ɞ ŮɜŰɞˊɘůɛɧɠ Űɖɠ Ůˊɑŭɘəɖɠ (ˊɞɡ 

                                                
673 Bɚ. ůɢŮŰ. Martin Peters Bauunternehmung GmbH v Zuid Nederlandse Aannemers Vereniging (C-

34/82), Ɇɡɚɚɞɔɐ ɜɞɛɞɚɞɔɑŬɠ 1983. 987, ůəɏɣŮɘɠ 9 əŬɘ 10Ŀ Hans-Heinz Reichert and Ingeborg Kockler 

v Dresdner Bank AG (C-261/90), Ɇɡɚɚɞɔɐ ɜɞɛɞɚɞɔɑŬɠ 1992. 149, ůəɏɣɖ 15 əŬɘ Jakob Handte & Co. 

GmbH v Traitements M®cano-chimiques des Surfaces SA, (C-26/91), Ɇɡɚɚɞɔɐ ɜɞɛɞɚɞɔɑŬɠ 1992. I-

03967, ůəɏɣɖ 10 
674 C-334/00, Ɇɡɚɚɞɔɐ ɁɞɛɞɚɞɔɑŬɠ 2002 I-07357, ůə. 20 
675 ȸɚ. ŬɜŰɑůŰɞɘɢŬ R®union europ®enne and Others v Spliethoff's Bevrachtingskantoor and Another (C-

51/97), Ɇɡɚɚɞɔɐ ɜɞɛɞɚɞɔɑŬɠ 1998. I-6511, ůə. 15Ŀ Arcado v Haviland,  C-9/87, Ɇɡɚɚɞɔɐ ɜɞɛɞɚɞɔɑŬɠ 
1988. 1539, ůə. 11Ŀ Kalfelis v Bankhaus Schrºder, M¿nchmeyer, Hengst and Co. and Others,  C-

189/87, Ɇɡɚɚɞɔɐ ɜɞɛɞɚɞɔɑŬɠ 1988. 5565, ůə. 15Ŀ Peters/ZNAV (C-34-82), Ɇɡɚɚɞɔɐ ɜɞɛɞɚɞɔɑŬɠ 1983. 

987 Ů.́ 
676 Kalfelis v Bankhaus Schrºder, M¿nchmeyer, Hengst and Co. and Others, C-189/87, Ɇɡɚɚɞɔɐ 

ɜɞɛɞɚɞɔɑŬɠ 1988. 5565 
677 ȸɚ. Ůˊɑůɖɠ ȷɄ 1551/2003, Ⱥɚɚȹɜɖ 2004. 421=ɉɟȽȹ 2004. 350 
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ŬˊɞŰŮɚŮɑ Űɖ ɓɎůɖ Űɖɠ Ŭɝɑɤůɖɠ
678
) ˊŬɟɞɢɐɠ ŮɑɜŬɘ əɟɑůɘɛŬ ůŰɞɘɢŮɑŬ, əŬɗɧůɞɜ ɓɎůŮɘ Űɞɡ 

Űɧˊɞɡ Ůəˊɚɐɟɤůɖɠ ɘŭɟɨŮŰŬɘ ɖ ŭɘəŬɘɞŭɞůɑŬ Űɞɡ ŮəɎůŰɞŰŮ ŭɘəŬůŰɖɟɑɞɡ. ɄŮɟŬɘŰɏɟɤ, ɛŮ 

Űɖɜ ɡˊô Ŭɟɘɗɛ. 23 ůəɏɣɖ Űɞɡ ŭɘŬŰŬəŰɘəɞɨ, ŮˊŬɜŬɚŬɛɓɎɜŮŰŬɘ ɖ ˊɎɔɘŬ ɜɞɛɞɚɞɔɑŬ Űɞɡ 

ȹɘəŬůŰɖɟɑɞɡ, ůɨɛűɤɜŬ ɛŮ Űɖɜ ɞˊɞɑŬ, ɛɞɚɞɜɧŰɘ Űɞ Ɏɟɗɟɞ 5 ůɖɛ. 1 ŭŮɜ ˊɟɞɦˊɞɗɏŰŮɘ, 

əŬŰô Ŭɟɢɐɜ, ůɨɛɓŬůɖ, ɖ ḉ ɚɐɟɖɠ ɏɚɚŮɘɣɖ ŮɚŮɡɗɏɟɤɠ ŬɜŬɚɖűɗŮɑůŬɠ Ŭˊɧ ůɡɛɓŬɚɚɧɛŮɜɞ 

ŭɏůɛŮɡůɖɠ ɏɜŬɜŰɘ ŬɜŰɘůɡɛɓŬɚɚɞɛɏɜɞɡè ŭŮɜ ɗŮɛŮɚɘɩɜŮɘ Űɖɜ ůɡɔəŮəɟɘɛɏɜɖ ɓɎůɖ 

ŭɘŮɗɜɞɨɠ ŭɘəŬɘɞŭɞůɑŬɠ
679

.  

166. ɆɡɔəɟɞŰɩɜŰŬɠ əŬŰɎ Űɞɜ ˊŬɟŬˊɎɜɤ Űɟɧˊɞ Űɖ ɛŮɑɕɞɜŬ ˊɟɧŰŬůɖ Űɖɠ ŬˊɧűŬůɐɠ 

Űɞɡ, Űɞ ȹɘəŬůŰɐɟɘɞ, əŬŰŬɚɐɔŮɘ ůŰɞ ůɡɛˊɏɟŬůɛŬ ɧŰɘ ç(ůə. 27) [é] (ɖ) ɏɚɚŮɘɣɖ 

ŮɚŮɡɗɏɟɤɠ ŬɜŬɚɖűɗŮɘůɩɜ ŭŮůɛŮɨůŮɤɜ Ůə ɛɏɟɞɡɠ ůɡɛɓŬɚɚɞɛɏɜɞɡ ɏɜŬɜŰɘ 

ŬɜŰɘůɡɛɓŬɚɚɞɛɏɜɞɡ, Ůˊ' ŮɡəŬɘɟɑŬ Űɤɜ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ ɛŮ ůəɞˊɧ Űɖɜ əŬŰɎɟŰɘůɖ 

ůɡɛɓɎůŮɤɠ, əŬɘ ɖ ŮɜŭŮɢɧɛŮɜɖ ˊŬɟŬɓɑŬůɖ əŬɜɧɜɤɜ ŭɘəŬɑɞɡ, ɘŭɑɤɠ ŮəŮɑɜɞɡ ˊɞɡ 

ŮˊɘɓɎɚɚŮɘ ůŰɞɡɠ ůɡɛɓŬɚɚɞɛɏɜɞɡɠ ɜŬ ŮɜŮɟɔɞɨɜ əŬɚɞˊɑůŰɤɠ ůŰŬ ˊɚŬɑůɘŬ Űɤɜ 

ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ ŬɡŰɩɜ, (ůɡɜŮˊɎɔɞɜŰŬɘ) ɖ Ŭɔɤɔɐ, ůŰŬ ˊɚŬɑůɘŬ Űɖɠ ɞˊɞɑŬɠ 

ˊɟɞɓɎɚɚŮŰŬɘ ɖ ˊɟɞůɡɛɓŬŰɘəɐ Ůɡɗɨɜɖ Űɞɡ ŮɜŬɔɞɛɏɜɞɡ, (ɜŬ) ŮɛˊɑˊŰŮɘ ůŰɖɜ əŬŰɖɔɞɟɑŬ Űɤɜ 

Ůɜɞɢɩɜ Ůɝ ŬŭɘəɞˊɟŬɝɑŬɠ ɐ ɞɘɞɜŮɑ ŬŭɘəɞˊɟŬɝɑŬɠ, əŬŰɎ Űɖɜ ɏɜɜɞɘŬ Űɞɡ Ɏɟɗɟɞɡ 5, ůɖɛŮɑɞ 

3, Űɖɠ ɆɡɛɓɎůŮɤɠ Űɤɜ ȸɟɡɝŮɚɚɩɜè. ɇɖɜ ˊŬɟŬˊɎɜɤ ɚɨůɖ Űɞɡ ȹȺȾ ŮɑɢŮ ŮˊɘɓŮɓŬɘɩůŮɘ 

ůŰɞ ˊɚŬɑůɘɞ Űɞɡ ŬɡŰɧɜɞɛɞ Ůɚɚɖɜɘəɞɨ ŭɘəŬɑɞɡ ɖ ɡˊô Ŭɟɘɗɛ. 9382/2000 ŬˊɧűŬůɖ Űɞɡ 

ȺűŮŰŮɑɞɡ ȷɗɖɜɩɜ
680
, əŬŰŬŰɎůůɞɜŰŬɠ Űɖɜ Ŭɝɑɤůɖ ɔɘŬ Űɖɜ ŬˊɞəŬŰɎůŰŬůɖ ɕɖɛɑŬɠ ˊɞɡ 

ŮˊɐɚɗŮ əŬŰɎ Űɘɠ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ ɔɘŬ Űɖ ůɨɜŬɣɖ ůɡɛɓɎůŮɤɠ, ůŰɖɜ əŬŰɎ Űɞ Ɏɟɗɟɞ 5 

ůɖɛ. 3 Űɖɠ ɆɨɛɓŬůɖɠ Űɤɜ ȸɟɡɝŮɚɚɩɜ ŭɤůɘŭɘəɑŬ Űɖɠ ŬŭɘəɞˊɟŬɝɑŬɠ
681

. ȺɘŭɘəɧŰŮɟŬ, Űɞ 

ȺűŮŰŮɑɞ ȷɗɖɜɩɜ əŬɚɞɨɛŮɜɞ ɜŬ əɟɑɜŮɘ Ůˊɑ Űɞɡ ˊɟɞůɡɛɓŬŰɘəɞɨ ˊŰŬɑůɛŬŰɞɠ ŬɚɚɞŭŬˊɐɠ 

ŮŰŬɘɟŮɑŬɠ ɚɧɔɤ Ŭəɨɟɤůɖɠ ůɨɛɓŬůɖɠ ˊɩɚɖůɖɠ ˊɚŬůŰɘəɩɜ (nylon) ɜɡɛɎŰɤɜ 

əŬŰŬůəŮɡɐɠ Űɖɠ ŮɜɎɔɞɡůŬɠ əŬɘ ɛɏɚɚɞɡůŬɠ ˊɤɚɐŰɟɘŬɠ ůŰɖɜ ɡˊɧ ŭɘŬˊɟŬɔɛɎŰŮɡůɖ 

ůɨɛɓŬůɖ, ɏɗŮůŮ ɤɠ ɓɎůɖ Űɖɠ ɛŮɑɕɞɜɞɠ ůəɏɣɖɠ Űɖɠ ŬˊɧűŬůɐɠ Űɞɡ ŬűŮɜɧɠ Űɖɜ 

ŬɡŰɧɜɞɛɖ ŮɟɛɖɜŮɑŬ Űɤɜ ůɢŮŰɘəɩɜ ŭɘŬŰɎɝŮɤɜ Űɖɠ ɆɨɛɓŬůɖɠ Űɤɜ ȸɟɡɝŮɚɚɩɜ əŬɗɩɠ 

əŬɘ Űɖɜ ŮɡɟŮɑŬ ŭɘŬŰɨˊɤůɖ Űɖɠ ŭɘɎŰŬɝɖɠ Űɞɡ Ɏɟɗɟɞɡ 5 ůɖɛ. 3 əŬɘ ŬűŮŰɏɟɞɡ Űɖɜ 

ŬɡŰɞŰɏɚŮɘŬ Űɖɠ Ŭɝɑɤůɖɠ ɚɧɔɤ ɕɖɛɑŬɠ ˊɟɞəɚɖɗŮɑůŬɠ əŬŰɎ Űɘɠ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ ɏɜŬɜŰɘ 

Űɖɠ Ŭɝɑɤůɖɠ Ŭˊɧ Űɖɜ ŬɗɏŰɖůɖ ůɡɛɓŬŰɘəɩɜ ɡˊɞɢɟŮɩůŮɤɜ. ɈˊŮɜɗɡɛɑɕɞɜŰŬɠ ɧŰɘ ɞɘ 

ŭɘŬŰɎɝŮɘɠ Űɤɜ Ɏɟɗɟɤɜ 5 ůɖɛ. 1 əŬɘ 5 ůɖɛ. 3 Űɖɠ ɆɨɛɓŬůɖɠ Űɤɜ ȸɟɡɝŮɚɚɩɜ ç[é] 

ˊɟɏˊŮɘ ɜŬ ŮɟɛɖɜŮɡɗɞɨɜ, ŮɜɧɣŮɘ Űɤɜ ůŰɧɢɤɜ əŬɘ Űɖɠ ɔŮɜɘəɐɠ ɞɘəɞɜɞɛɑŬɠ Űɖɠ ůɡɛɓɎůŮɤɠ 

əŬɘ Űɖɠ ŬɜɎɔəɖɠ ŭɘŬůűŬɚɑůŮɤɠ əŬŰɎ Űɞ ɛɏŰɟɞ Űɞɡ ŭɡɜŬŰɞɨ Űɖɠ ɘůɧŰɖŰŬɠ əŬɘ Űɖɠ 

ɞɛɞɘɞɛɞɟűɑŬɠ Űɤɜ ŭɘəŬɘɤɛɎŰɤɜ əŬɘ ɡˊɞɢɟŮɩůŮɤɜ, ˊɞɡ Ŭˊɞɟɟɏɞɡɜ Ŭˊɧ Űɖ ůɨɛɓŬůɖ, 

ɔɘŬ ŰŬ ůɡɛɓŬɚɚɧɛŮɜŬ əɟɎŰɖ əŬɘ ŰŬ ŮɜŭɘŬűŮɟɧɛŮɜŬ ˊɟɧůɤˊŬ, ɤɠ ŬɡŰɧɜɞɛŮɠ ɏɜɜɞɘŮɠ ɛŮ 

ŬɜŬűɞɟɎ əɡɟɑɤɠ ůŰɞ ůɨůŰɖɛŬ əŬɘ Űɞɡɠ ůəɞˊɞɨɠ Űɖɠ ůɡɛɓɎůŮɤɠ, ˊɟɞəŮɘɛɏɜɞɡ ɜŬ 

ŭɘŬůűŬɚɘůɗŮɑ ɖ ˊɚɐɟɖɠ ŬˊɞŰŮɚŮůɛŬŰɘəɧŰɖŰɎ Űɖɠ əŬɘ ɧɢɘ ɛŮ Ŭˊɚɐ ˊŬɟŬˊɞɛˊɐ ůŰɞ 

                                                
678 De Bloos v Soci®t® en commandite par actions Bouyer (C-14/76), Ɇɡɚɚɞɔɐ ɜɞɛɞɚɞɔɑŬɠ 1976. 1497, 

ůə. 9Ŀ Shenavai v Kreischer (C-266/85), Ɇɡɚɚɞɔɐ ɜɞɛɞɚɞɔɑŬɠ 1987. 239, ůə. 19 
679 ȸɚ. ŮɜŭŮɘəŰ. Handte/TMCS (C-26/91), Ɇɡɚɚɞɔɐ ɜɞɛɞɚɞɔɑŬɠ 1992. Ƚ-3967 Ůˊ. 
680 Ⱥűȷɗ 9382/2000, ȷɟɛ 2001. 1239 ɛŮ ůɖɛ. ȷɟɓŬɜɘŰɎəɖ=ȸŬůɘɚŬəɎəɖɠ, ȹɘəɞɜɞɛɘəɧ ȹɘŮɗɜɏɠ ȹɑəŬɘɞ, 

ů. 62 
681 ȳˊɞɡ əŬɘ ůɢŮŰɘəɐ ɛŮɘɞɣɖűɑŬ, əŬŰŬŰɎůůɞɡůŬ Űɖɜ Ůɜ ɚɧɔɤ Ŭɝɑɤůɖ ůŰɖ ŭɤůɘŭɘəɑŬ Űɖɠ ůɡɛɓɎůŮɤɠ 

Űɞɡ Ɏɟɗɟɞɡ 5 ůɖɛ. 1 Űɖɠ ɆɨɛɓŬůɖɠ Űɤɜ ȸɟɡɝŮɚɚɩɜ. ɇɖɜ ɗɏůɖ Űɖɠ ˊɚŮɘɞɣɖűɑŬɠ ŬəɞɚɞɡɗŮɑ əŬɘ ɖ 

ˊɟɧůűŬŰɖ ɡˊô Ŭɟɘɗɛ. 348/2015 ŬˊɧűŬůɖ Űɞɡ (ɇɟɘɛ)ȺűȿŬɟ ɇɁɄ ȽɆɃȾɅȷɇȼɆ. 




